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APPELLATE CRIMINAL. 


Before Mr. Justice Mya Bu and Mr. Justice Dunkley. 


NGA U KHINE anp OTHERS 
v. 
KING-EMPEROR.* 


Criminal Procedure Code (Act V of 1898), ss. 162, 537--Stalement to police 
officer—Modc of user—Purpose of Court in referring to stalement— 
Variations, detection of—-Accused’s right to usc statement—Time of apply- 
ing. for copy of statement—Exclusion of portion of statement—Error of 
Court not vitiating trial. 

Under s. 162 of the Code of Criminal Procedure a statement made by a 
pérson to a police officer in the course of an investigation, whether oral or 
reduced to writing, cannot be used for any purpose, except on the request 
of the accused or his advecate. A Judge or Magistrate has no authority to 
look at the police papers unless requested to do so by the accused or his 
advocate. The purpose for which the Court refers to the statement is in 
ordér eo see whether any part of the statement ought to be excluded under 
the secon@ proviso to the section, and not for the purpose of deciding 
. whether there is in the statement material for cross-examination of the 
witness in the manner provided by s. 145 of the Evidence Act, Subject to 
any part of the statement being excluded under the second proviso to the, 
section, the accused is entitled to a copy of the whole of the statement to 
the police. 

Chedi Prasad Singh v. Emperor, 102 LC. 773;. Emperor v. Bansidhar, 
LL.R. 53 All. 458; Jhari Gope v. King-Empcror, 1.L.R. 8 Pat. 279; Madari 
Sikdar v. Emperor, 1.L.R. 54 Cal. 307; Nekram v. Emperor, 129 1.C. 267; 
Ramgulam v. King-Emperor, 1.L.R. 7 Pat. 205—referred to. 

It is not for the Court to decide whether there is any variation between 
the statement. in examination-in-chief and the statement recorded by the 
police. Subject to the power of the Court to disallow .any question which 
does not fal? within the scope of s. 145 of the Evidence Act, it is for the 

e 





* Criminai Appeal Nos. 1823 of 1933 and 74 of 1934 from the judgment 
and sentences of the Additional Sessions Judge of Arakan in Sessions Trial 
No. 49 of 1933, 


1934 
Apl. 6. 


1934 
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accused or his advocate to decide in what manner and fy what extent he 
will use ithe statement for the purpose of cross-examination, so long its he 
conforms to the provisions of s. 145. 

Bana Singh v. King-Emperor, 1.L.R. 6 Ran. 137— considered. 


¥ The accused may apply for a copy of the statement of a witness to the 


police at any time after the witness has entered the witness box, and if 
necessary the cross-examination must be adjourned until the copy is 
supplied, The Court should exclude from thecopy supplied that portion (if any) 
of the statement (a) which is irrelevant, or (6) the disclosure of which is 
unessential in the interests of justice aS well as inexpedient in the public 
*nterest. . 

Nga Po Chon v. King-Empcror, 1.L.R. 4 Ran. 356—cxplained, 


If a mandatory provision of the Code of Criminal Procedure is infringed 
‘hat does not of itself make it necessary to hold that the Court must have 
failed in administering justice to the accused, 

Abdul Rahman v. King-Empcror, LL.R. 5 Ran. 53: Devidas v. The 
Crown, L.L.R. 10 Lah. 794; Emperor v. Barmha Singh, 1.L.R. 54 All. 1002; 
Emperor v. Nurmahomed, 1.L.R. 54 Bom. 934; In re Ramaraja, LL.R. $3 
Mad. 937-~referred to. 

Where the error does not affect the jurisdiction of the Court or it has 
not caused a failure of justice, the provisions of s. 537 of the Code come 
into play, and such error does not vitiate the trial. 


Emperor v. Beehn, 1.L.R. 45 All, 124; Subrahimania vy, King-Empcror, 
LLR. 25 Mad, 61—referred lo. 


McDonnell for the appellants. 
A. Eggar (Government Advocate) for the Crown. 


A girl aged 19 was found murdered in the house 
of her grandmother in Akyab. On the evidence the 
learned Additional Sessions Judge of Akyab found 
the appeliant Maung U Khine guilty of murder and 
sentenced him to death. He found the other two 
appellants, E Maung and Hla Phan Thu, guilty of 
offences under s. 460 of the Indian Penal Code, and 
sentenced them each to five years’ rigorous imprison- 
ment. 

The High Court was moved to set aside the 
convictions and to .order a new trial on the ground 
of certain alleged irregularities at the trial. The 
High Court held that some of the allegations were 
untrue and trivial and rejected them, but proceeded 
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to consider the allegation that the learned Additional 
Sessions Judge had failed to supply on request copies 
of statements of certain prosecution witnesses made to 
the police during the ‘investigation, and to adjourn 
the examination of these witnesses until the copies 
had been supplied.~ After recounting the above facts 
the judgment of the Court proceeds as follows : 


DunkLey, J.—As regards the third point, this 
raises the construction of that much-debated section, 
162 of the Code of Criminal Procedure. Pleader 
Mahmood says in his affidavit that he asked the 


Judge to refer to the statements to the police, 


recorded during the investigation of the case, of six 
prosecution witnesses and to supply him with copies 
thereof, that copies of extracts of the statements of 
three of these witnesses only were supplied, and that 
while these copies were being prepared he was 
compelled to proceed with his cross-examination of 
these witnesses, and the copies were only ready 
after the examination of the witnesses had been 
concluded. The learned Additional Sessions Judge says 
that*he jwas asked to refer to the statements of only 
three witnesses, that he did so and marked those 
parts which were, according to the pleader Mahmood, 
contradictory, and had copies of those parts made at 
once, that Mahmood appeared to have a complete 
knowledge of the police papers, and proceeded at 
once on his own initiative with his cross-cxamination 
of the witnesses and did not wait until the copies 
were prepared, and that the copies were shown to 
him as soon as they had been prepared and were 
then filed on the record. The learned Judge’s state- 
ment in regard to this matter is supported’ by the 
affidavits of the other pleaders in the case and of his 
clerks.. It is further clear from the record of the 
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evidence of the prosecution witnesses that Mahmood 
had, by some means or other, obtained knowledge, 
of their statements to the police and was able to 
cross-examine the witnesses thereon. I therefore 
unreservedly accept the explanation of the learned 
Judge on this point. I am Quite sure that the 
statements of only three witnesses were asked to be 
referred to, and that Mahmood voluntarily continucd 
his cross-examination of these witnesses while the 
necessary copies of their statements were being 
prepared. Learned counsel for the appellant 
U Khine criticizes the procedure of the Additional 
Sessions Judge on three grounds, viz., (i) that his 
client was entitled to copies of the whole statements 
of the witnesses to the police; (ii) that cross- ' 
examination of each of these witnesses should have, 
been postponed until the necessary copy of his 
statement had been prepared and given to the 
defence pleader; and (iii) that the statements of 
‘these witnesses to the police, so far as they were 
‘used under the provisions of section 145 of the 
Evidence, were not proved. He has referred to a 
number of authorities of this Court and other High 
Courts regarding the interpretation of section 162 of 
the Criminal Procedure Code, and in order to dispose 
of these appeals it is necessary that we should 
come to definite conclusions as to the procedure 
which ought to be adopted in applying its provisions. 

Section 162, sub-section (1), is in the following 
terms : 

“No statement made by any person to a police-officer in 
the course of an investigation under this Chapter shall, if 
reduced into writing, be signed by the person making it; 
nor shall any such statement or any record thereof, whether 
in a police-diary or otherwise, or any part of such slate- 
ment or record, be used for any purpose (save as herein- 
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after provided) at any inquiry or trial in respect of any 
offence under investigation at the time when such statement 
‘was made: 

Provided that, when any witness is called for. the pro- 
‘secution in such inquiry or trial whose statement has been 
reduced into writing -as aforesaid, the Court shall on the 
request of the accused refer to such writing and direct that 
the accused be furnished with a copy thereof, in order that 
eny part of such statement, if duly proved, may be used to 
contradict such witness in the manner provided by section 145 
of the Indian Evidence Act, 1872. When any part of such 
statement is so used, any part thereof may also be used in 
the re-examination of such witness, but for the purpose only 
of explaining any matter referred to in his cross-examination : 

Provided, further, that if the Court is of opinion that 
any part of any such statement is not relevant to the subject- 
matter of the inquiry or trial, or that its disclosure to the 
_ accused is not essential in the interests of justice and is 
ainexpedient in the public interests, it shall record such opinion 
(but not the reasons therefor) and shall exclude such part 
from the copy of the statement furnished to the accused.” 


The plain meaning of the language of the section 
is that a statement made by a person to a police 
officer in the course of an investigation, whether 
oral or reduced to writing, cannot be used for any 
purpose, save on the request of the accused (or, of 
course, his pleader). In an unreported Criminal Appeal 
of this Court {1) there occurs the dictum of a learned 
Judge that “the Judge would be well-advised to refer 
to police papers privately.” From this dictum I must, 
with the utmost respect, dissent. It seems to me to be 
‘clear, from the provisions of the section, that the 
Judge (or Magistrate) has no authority to look at the 
police papers unless requested to do so by the accused. 
It is not .for me to speculate as to the intention 
of the Legislature in enacting this unhappily worded 
section; but it is certain that its effect is frequently 


(1) Cr. Ap. No. 1080 of 1933. 
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_to defeat the ends of justice rather than to further 


those ends. 

' On the request of the accused, the Judge (or 
Magistrate) must refer to the statement of a witness 
to the police, if it has been reduced to writing, 
whether that statement is separately recorded or 
recorded in a Police Diary. [Sulaiman Mohamed Bholat 
v. King-Emperor (1).] The purpose for which the 
Judge (or Magistrate) refers to the statement is in 
order to see whether any part of the statement ought 
to be excluded under the second proviso to the 
section, and not for the purpose of deciding whether 
there is inthe statement material for cross-examination 
of the witness in the manner provided by section 145 
of the Evidence Act. Subject to any part being 
excluded ander the second proviso to the section, 
the accused is entitled to a copy of the whole of the 
statement to the police. [Madari Sikdar v. Emperor 
(2); Emperor v. Bansidhar (3); Ramgulam Teli v. 
King-Emperor (4); Jhari Gope v. King-Emperor (5); 
Chedi Prasad Singh v. Emperor (6); Nekram v. 
Emperor (7).| Itis not for the Court to decide whether 
there is any variation between the statement in 
examination-in-chief and the statement recorded by 
the police. On this point the case of Saadat Mian 
v. King-Emperor (8) has been dissented from in 
Ramgulam Teli v. King-Emperor (4). Subject to the 
power of the Judge (or Magistrate) to disallow any 
question which, in his opinion, does not fall within 
the scope of section 145 of the Evidence Act, it is 
for the accused or his pleader to decide in what 


(1) (1928) LL.R. 6 Ran, 672. (5) (1928) I.L.R. 8 Pat. 279, 


(2) (1926) LL.R. 54 Cal. 307. at pp. 282, 283. 
(3) (1930) LL.R. 53 All. 458. (6) 102 In. Ca. 773... 
(4) (1927) LL.R. 7 Pat. 205. (7) 129 In. Ca. 267. 


(8) (1926) I.L.R. 6 Pat. 329. 
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manner and to what extent he will use the statement 
for the purpose of cross-examination ; but the cross- 
examination on the statement must be confined to 
alleged contradictions between the statement and the 
evidence-in-chief of the witness, and must be carried 
out in the manner provided by the latter part of 
section 145 of the Evidence Act, i.e, by calling his 
tattention to the parts of the statement which it is 
intended to use for the purpose of contradicting 
him. To this extent I must, with all due respect, 
dissent from the ruling of this Court in Bana Singh v. 
King-Emperor (1). 

The accused may apply for a copy of the state- 
ment of a witness to the police at any time after he 
has been called, that is, at any time after the witness 
has entered the witness-box and while he is giving 
evidence. [Babarali Sardar v. King-Emperor (2) 
‘dissenting from Madari Sikdar v. Emperor (3) on 
this point; Emperor v. Tahal Saithwar (4); Ram- 
gulam Teli v. King-Emperor (5).] 

The cross-examination of the witness must be 
adjourned until the necessary copy has been given 
[Saadat Mian v. King-Emperor {6)]. This is essential, 
for it would defeat the object of granting a copy of 
the statement to the accused if he were to be provided 
with a copy only when cross-examination of the 
witness had been completed, or almost completed. 
It will rarely be necessary to exclude any part of the 
witness’s statement to the police under the second 
proviso to section 162, and, therefore, the difficulty 
‘that such postponement of cross-examination might 
cause delay in the trial can usually be obviated 
by having’copies of the police statements in readiness 

(1) (1927) LL.R. 6 Ran. 137. (4) (1930) LL.R. 53 All. 94. 


(2) (1928) 1.L.R. 56 Cal. 840, (5) (1927) I.L.R. 7 Pat, 205, 
(3) (1926) ILL.R. 54 Cal. 307. (6) (1926) LL.R. 6 Pat, 329. 
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at the commencement of the trial, or it would be a 
sufficient compliance with the law to allow the defence 
pleader to see the original statement of the witness 
to the police and to cross-examine thereon while the 
copy is being prepared. 

Under the second proviso to the section the 
Judge (or Magistrate) should exclude from the 
copy supplied any part of the statement which in 
his opinion satisfies one or other of two conditions, 
viz., (i) that it is irrelevant, or (ii) that its 
disclosure to the accused is both unessential in the 
interests of justice and inexpedient in the public 
interest. It should be noticed that there are only 
two separate and distinct conditions under which a 
part of the statement can be excluded, and not 
three, as, with all due respect, has been wrongly 
stated in Nga Po Chon v. King-Emperor (1), 
where the word “or” occurring between the word 
“inexpedient” and the words “not essential,” 
should be “and”. To justify exclusion under the 
second condition mentioned above, the two 
circumstances mentioned therein must exist together 
in conjunction. If he excludes any part vf the state- 
ment the Judge (or Magistrate) must record the 
opinion on which he bases such exclusion, but 
not his reasons for that opinion. 

Those parts of the statement to the police which 
are used in cross-examination to contradict the 
witness must be proved and brought on to the 
record [Madari Sikdar v. Emperor (2)]. This can 
ordinarily be done by the admission of the 
witness that he made the statement, or by examin- 
ation of the police officer who recorded it. If the 
latter course is necessary, in order to avoid delay 


(1) (1926) LL.R. 4 Ran. 356. (2) (1926) LL.R. 54 Cal. 307. 
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there can be no objection to allowing  cross- 
examination subject to subsequent proof of the 
statement. 


Hence the irregularities which the learned. 


Additional Sessions Judge committed in this case 
are that he did not provide copies of the whole 
of the statements of the witnesses which were 
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*desired by the accused’s pleader, and that he did ° 


_ not record his opinion for excluding parts of those 
statements, and, furthermore, that he did not post- 
pone the cross-examination of the witnesses until 
the copies had been supplied. It is further objected 
that the parts of the statements put on record 
were not proved, but it is the duty of the defence 
to prove the statements of which they have made 
use in cross-examination, and, consequently, it is 
not open to the defence to raise an objection 
because such statements have been brought on the 
record without proof. 


Learned counsel for the appellant U Khine — 


urges that the provisions of section 162 of the 
Criminal Procedure Code are mandatory and, there- 
fore, a8 thé Court has failed to comply with them 
we must presume that a failure of justice has 
occurred, and we have no option but to set aside 
the convictions and sentences and order a retrial of 
the appellants. This is a contention with which I 


cannot agree, and there is ample authority for the 


proposition that ifa mandatory provision of the Code 
of Criminal Procedure is infringed that does not of 
itself make it necessary to hold that the Court 
must have failed in administering justice to the 
-accused [Abdul Rahman v. The King-Emperor 
(1); In re K. Ramaraja Tevan (2); Emperor v: 


(1) (1926) I.L.R. 5 Ran, 53. (2) (1930) LL.R. 53 Mad. 937. 
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Barmha Singh (1) ; Emperor v. Nurmahomed Abdul 
Kadar (2); Devi Das v. The Crown (3)]. 

In order that an infringement of the provision 
of the Criminal Procedure Code should be of 
such a nature that it does not come within. the: 
purview of section 537 of the Code, it must go. 
to the root of the trial and must in effect vitiate 
the proceedings. It must in effect amount to an® 
assumption by the Court ofa jurisdiction which it. 
does not possess, or a failure to exercise a jurisdic- 
tion which it does possess — [Subrahmania Ayyar 


v. King-Emperor (4); Eimperor v. Bechu Chaube 


(5)]. That the errors committed by the learned 
Jadge in this trial are not of this nature is perfectly 
plain. Learned counsel for the appellant U Khine has. 
urged that the present case is exactly similar to the 
case of a Court refusing to allow any cross-cxamination 
at all of the prosecution witnesses, and he urges that 
in the latter case a retrial would undoubtedly be 
necessary. On this last point I am in agreement 
with him, but there is a great difference between 
the present case and a case where all cross-exanin- 
ation has been disallowed. In the latter case there 
would be no materials from which an appcHate 
Court could judge whether the action of the trying 
Court had. occasioned a failure of justice or not ; 


whereas in the present case all possible materials -for 


deciding this point are available. I am _ clearly of 
opinion that the errors committed in this trial are 
at the most irregularities falling within the purview of 
section 537 of the Criminal Procedure Code and that, 
therefore, it is for the appellants to satisfy us that. 
these errors have, in fact, occasioned a failure of 


(i) (1932) LL.R. 54 All. 1002, (3) (1928) LL.R. 10 Lah. 794. 
* (2) (1930) I.L.R. 54 Bom. 934, (4) (1901) LL.R. 25 Mad. 61. 


(5) (1922) LL. 45 All. 124. 
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justice. Moreover, section 167 of the Evidence Act 
would appear to be applicable in the present case 
and to lead to the same result. 

We Announced our decision on this point at the 
end of the first day’s hearing of these appeals, and 
provided learned counsel with complete copies of 
the statements to the police, not only of those three 


witnesses, parts of whose statements have been 


admitted to the record, but also of the other three 
witnesses whose statements, il is alleged, were applied 
‘for by the defence, and we invited learned counsel 
for the appellants to point out to us how the 
appellants had been prejudiced in their defence by 
the failure to provide them at the trial with copies 
of these statements. Learned counsel for the appellant 
U Khine declined to look at them and made the 
astonishing assertion that we ourselves could not 
_refer to them for any purpose without his request 
to do so, which he would not make. He cannot be 
permitted to approbate and reprobate at the same 
time in this manner. He cannot complain that the 
ttial Court refused to refer to these statements, 
althou'gh requested by the appellants to do so, and 
then say that the appellate Court is not entitled to 
refer to them because the appellants have not requested 
it so to refer. I have studied these statements with 
care and compared them with the evidence given by 
the witnesses at the trial. In regard to the three 
witnesses, parts of whose statements to the police 
_ have been admitted to the record, they were cross- 
examined on their statements and all possible 
contradictions were brought out in their  cross- 
examination. In regard to one of the other three 
witnesses, whose statements to the police are said to 
have been applied for, the appellants had this 
witness’s first information report to the police as the 
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basis of their cross-examination and full use was 
made of it ; and in regard to the other two, nothing 
exists in the statements which can_ possibly be 
considered as contradictory to the evidence given by 
them at the trial. I have already shown that in 
respect of the other two minor points raised by the 
defence the appellants suffered no prejudice, and 
the only possible conclusion is that the crrors 
committed by the learned Additional Sessions Judge 
have not, in fact, occasioned a failure of justice. 

[On the facts his Lordship upheld the convic- 
tion of Nga U Khine for murder and confirmed the 
sentence of death. His Lordship also upheld the 
convictions of the appellants: E Maung and Hla 
Phan Thu for an offence under s. 460 of the Indian 
Penal Code, but having regard to their youth and 
the circumstances of the case, directed that they be 
sent to the Borstal School at Thayetmyo and there 
detained until they reach the age of 21.] 


Mya Bu, J.—The only matter put forward in 
support of the appeal of Maung U Khine relates 
to alleged irregularities in the conduct vf the trial 
by the learned Additional Sessions Judge. As regards 
two of them, namely, (1) the refusal by the learned 
Additional Sessions Judge to call the Civil Surgeon, 
Akyab, as a witness for the defence and (2) his 
failure to put on record until the conclusion of 
the trial an extract from the general diary of the 
Akyab Police Station, I have nothing to add to 
the reasons given by my brother Dunkley in whose. 
conclusions I fully agree. _ 

The third of the alleged irregularities is concerning 
the provisions of section 162 of the Code of 
Criminal Procedure. Upon the affidavits of the 
pleader who defended Maung U Khine at the trial 
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and other affidavits in support of the pleader’s 
allegations on the one hand, and the explanation 
tendered by the learned trial Judge and the affidavits 
of his clerks and of other pleaders who appeared 
in the trial on the other hand, the only conclusion 
we can properly come to is that the learned trial 
Judge was asked to refer to statements of only 
three and not six witnesses as alleged by the 
pleader, that the learned Judge having referred to 
the statements marked parts which the pleader 
pointed out to be contradictory and ordered copies 
to be made of such parts, that while the copies 
were being made the pleader who appeared to have 
a complete knowledge of the contents of the police 
papers was not compelled or required to proceed 
but voluntarily proceeded with or continued the 
cross-examination of the witnesses, and that when 
the copies had been made they were shown to 
the pleader and in the absence of anything done 
by the pleader in that regard they were filed on 
the record. 


The first question for determination is whether, 


antl if so to what extent, the learned trial Judge 
contravened the provisions of section 162(1) of 
the Criminal Procedure Code. According to the 
plain meaning of the section no statement made 
by a person to a police officer in the course of 
an investigation or any record thereof or any part 
of such statement or record may be used for any 
purpose at any enquiry or trial except as provided 
in the first proviso to the sub-section. The sub- 
section as it stood before the amendment of the 
Criminal Procedure Code in 1923 merely provided 
against the use of the record of such statement or any 
part thereof as evidence, but by the amendment 
the use for any purpose whatever of such statement 
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or record or any part of such statement or record 
at an enquiry or trial of the offence under 
investigation at the time when such statement was 
made is entirely prohibited except as provided by 
the first proviso to the sub-section, under which 
an imperative duty is cast upon the Court, on the 
request of the accused (or, of course, his pleader), 
to refer to the record of such statement. Thercfore 
unless and until the accused or his pleader makes 
the request, the duty of the Court to refer to 
such record does not arise and the prohibition 
contained in the main sub-section remains unqualified. 
For these reasons I join, with the utmost respect 


to the learned Judge concerned, in the note of 


dissent struck by my learned brother Dunkley with 
reference to the dictum that “the Judge would be 
well advised to refer to police papers privately ” 
appearing in Criminal Appeal No. 1080 of 1933 of 
this Court. 

Under the proviso an imperative duty is cast 
upon the Court, on the request of the accused or 
his pleader, not only to refer to such record but 
also to direct the accused to be furnished with a 
copy thereof, although under the second proviso 
not. only does the Court have the right but also 
it is its bounden duty to exclude from the copy 
to be furnished to the accused any part of such 
statement, if the Court is of opinion that such part 
is not relevant to the subject-matter of the enquiry 
or trial or that its disclosure to the accused is 
rot essential in the interests of justice and is 
inexpedient in the public interests. Where the Court 
excludes such part from the copy of the statement 
furnished to the accused the Court must record its 
opinion (but not the reasons therefor) by which it . 
justifies the exclusion. ‘The plain meaning of the 


Vou. XIII] ~=RANGOON SERIES. 


two provisos then is that the Court on the request 
of the accused is bound to refer to the record of 
the statement of a witness called for the prosecution 
for the purpose of forming an opinion (1) whether 
any part of such statement is not relevant to the 
subject-matter of the enquiry or trial or (2) whether 
its disclosure to the accused is not essential in the 
interests of justice and is inexpedient in the public 
‘interests; and when no part of the statement is 
found not to be relevant to the subject-matter of the 
enquiry or trial or is found to be such that its 
disclosure to the accused is not essential in the 
interests of justice and is inexpedient in the public 
interests, the Court must direct that the accused be 
furnished with a copy of the record of the state- 
ment ; but if the Court is of opinion that any part 
of such statement is not relevant to the subject- 
matter of the enquiry or trial or that its disclosure 


_to the accused is not essential in the interests of. 


justice and is inexpedient in the public interests, the 
Court must record such opinion, but not the reasons 
therefor, and must exclude such part from the copy 
ot the statement furnished to the accused and then 
direct that the accused be furnished with a copy of 
such statement, less such part asthe Court excludes. 


There is nothing in the language of these two provisos - 
to suggest that it is the duty of the Court to aecide . 


whether there is any variation between the statement 


of the witness in Court and the statement recorded : 
by the police before directing that the accused be — 


furnished with a copy of the statement. It must be 
borne in mind that the exclusion of any part of the 
statement of a witness to the police on the ground 
of irrelevancy under the second proviso: is not 
irrelevancy based on want of contradiction, inconsis- 
tencv or discrepancy between the witness’s statement 
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in Court and his statement to the police, but 
irrelevancy with reference to the subject-matter of 
the enquiry or trial. Therefore it does not appear to 
be a necessary ground for requiring the Court to 
direct that the accused be furnished with a copy of 
the statement of a witness to the police that there 
should be any variation between the witness’s  state- 
ment in Court and his statement to the police. In 
so far as the ruling in Bana Singh v. King-Emperor 
(1) indicates that there should be such variation in 
order that the accused be entitled to a copy of the 
record of the statement made to the police, I am at 
one with my. learned brother Dunkley in respectfully 
dissenting from it. 

‘Upon other points relating to the interpretation 
of the provisions of section 162 the views expressed 
by my learned brother in his lucid judgment are 
supported not only by the plain meaning of the 
section -but also by. judicial pronouncements quoted 
by him and I have nothing to add to his obser- 
vations but state that I entirely agree with his views. 

I also agree that such irregularities as we have 
found that the learned trial Judge has commitied are 
at most irregularities falling within the purview of 
section 537 of the Criminal Procedure Code and that 
they have not in fact occasioned any failure of 
justice. 

Upon the facts of the case I agree that there is 
no substance in the appeal of any of the three 
appellants. I agree in the order proposed by him. 


(1) (1927) LL.R, 6 Ran, 137. 
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‘Before Mr, Justice Dunkley, 
MA THET v. MA SE MAIL* 


Part-performance—Mortgagee’s agreement to buy mortgaged property in 
satisfaction of dcbt and further payment—Morigagee in possession—Part- 
payment of additional price—Receipt by vendor—Suit for redemption— 
Transfer of Property Act (IV of 1882 and XX of 1929), s, 534, 

Where an usuffuctuary mortgagee resists the suit of the mortgagor for 
redemption on the ground that, the mortgagor having ‘agreed to sell the land to 
the mortgagee in full satisfaction of the mortgage debt and for an additional 
payment of a sum in cash by ihe mortgagee, the mortgagee remained in 
possession of the land as the purchaser théreof, he must prove that (1) the 
agreement for the sale of the land was in writing signed by the mortgagor, (2) 
from the writing the terms of the contract of sale can be ascertained with 
reasonable certainty, (3) the mortgagee has continued in possession of the land 
in part performance of the contract of sale, and (4) has done some act in 
furtherance of the contract of sale. 

Where the vendor gives a receipt for peckspinn ment of the purchast money, 

. which receipt includes a description of the land sold, the purchase price, and 
the fact that the property was previously mortgaged to the purchaser, it is 
sufficient to satisfy the requirements of s, 53A of the Transfer of Property Act 
as to the termts of the transfer, and the part-payment in stich a case is an act in 
furthcrance of the contract. : 


Sanyal for the appellant. 
Khan for the respondent. 


DunkxLeEY, J.—The suit brought by the plaintiff- 
appellant was a suit for redemption of an usufruc- 
tuary mortgage, and the facts found by both the 
lower Courts are that the defendant-respondent 
was in possession of a holding of land belonging 
to the plaintiff-appellant as usufructuary mortgagee, 
but that in March, 1933, the plaintiff-appellant = 





.  * Special Civil Second Appeal.No. 197 of 1933 from the judgment of the 
District Court of Kyauksé in Civil’ Appeal No. 16A of 1933. 
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to sell this land to the defendant-respondent for a 
further sum of Rs. 150, over and above the mort- 
gage amount, and that after this agreement had been 
concluded the defendant-respondent remained in 
possession of the land in suit. On these facts the 
learned Township Judge decreed the suit for redemp- 
tion on the ground that the redemption of a 
mortgage and a contract for the sale of the mortgagec 
land are entirely distinct transactions, and that the 
plaintiff-appellant was entitled to redeem the mort- 
gage and the remedy of the defendant-respondent 
was a suit for specific performance of the contract 
of sale. On appeal to the District Court of Kyaukse 
the learned Additional ‘Judge.correctly realized that 
the question whether redemption ought to be allowed 


or not must be decided on a consideration of the 


principles of the doctrine of part performance ; but 
he failed to realize that the principles of this 
doctrine, as applicable in British India, are now 
contained in the new section 53A of the Transfer 
of;Property Act, which was added by the Amending 
Act of 1929, and that the decisions of this Court 
which he has quoted are, in consequence of the 
enactment of this section, no longer good law. 

Section 53A of the Transfer of Property Act, so 
far as the present case is concerned, is in the 
following terms : 


“Where any person contracts to transfer for consider- 
ation any immoveable property by writing signed by him or on. 
his behalf from which the terms necessary to constitute the . 
transfer can be ascertained with-reasonable certainty, and the 
transferee has, in part performance: of the contract, taken 
possession of the property or any part thereof, or the trans- 
feree, being already in possession, continues in possession in 
part performance of the contract and has done.some act in 
furtherance of the contract, and the transferee has performed 
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or is willing to perform his part of the contract, then, not- 
withstanding that the contract, though required to be registered, 
has not been registered, * * *. the transferor or any person 
claiming under him shall be debarred from enforcing against 
the transferee and persons claiming under him any right in 
respect of the property of which the transferee has taken or 
continued in possession, other than a right expressly provided 
by the terms of the contract.” 


Consequently, in order that the defendant-respondent 
should be able to resist the plaintiff-appellant’s suit 
for redemption of the mortgage, it is necessary for 
the defendant-respondent to establish, first, that the 
agreement for sale of the land to her was made in 
writing signed by the appellant and that from this 
writing the terms of the contract of sale can be 
ascertained. with reasonable certainty ; and, secondly, 
that she has continued in possession of the suit 
‘dJand in part performance of this contract and has 
done some act in furtherance of the contract. 

The allegation set up on behalf of the respondent 
: is that there was such a writing, that in pursuance 
of the agreement for sale she paid a further sum as 
earnest money of Rs. 50 out of the additional sum 
of Rs. 150 due, and that at the time that the 
contract was entered into the terms of the agreement 
‘were reduced to writing and were ‘signed by the 
appellant. This writing, which is written in Burmese 
and is contained in an exercise book, has been 
produced and has been duly proved by the witnesses 
who were present when it was written and signed. 
It is in the age terms : 


“On Sth Jazan Tabaung 1294, I, Ma Thet, residing at 
Sulegon village, had mortgaged to Ma Se Mi, residing in the same 
village, the holding No. 67, situate in’ Pauktaw kwin, and 
when I sell it outright to Ma Se Mi by asking ‘from her ~ ‘the 
‘further sum of Rs. 150, Ma Se Mi, having agreed to buy the 
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land froin Ma Thet for Rs. 350; three hundred and fifty 
rupees, paid to me this’ year the earnest: money Rs, 50, fifty 
rupeés only, in the preserice of the following witnesses, and I,. 
Ma Thet, sign this réceipt as having received the money.” 


This is stamped with a one-anna stamp, and, of 
course, as an agreement for sale it is insufficiently 
stamped, but as it has been admitted in evidence by 
both the lower Courts its admissibility cannot be 
questioned by nie now: see on this point Maung Po 
Htoo and three v. Ma Ma Gyi and one (i) and 
Ma Nyun v. Maung San Mya and another (2).. 
However, steps ought to be taken to impound this: 
document and forward it to the Collector for action.. 

The first point which has been raised before me 
on behalf of the appellant in this appeal is that this. 
document does not embody the terms of an agree- 


ment for sale of the land, but that it is a mere 


receipt for a sum of Rs. 50, and that therefore it does: 
not comply with the provisions of section 53A of 
the Transfer of Property Act, which requires a 
writing from-which the terms necessary to constitute 
the transfer can be ascertained with reasonable 
certainty. In my opinion, this contention cannot be 
upheld, for in this document are mentioned, first,. 
the specification of the land to be sold, and, secondly,. 
the purchase price, and also. the fact that it had’ 
been. previously mortgaged to the purchaser. These: 
facts do, in my opinion, include the essential terms: 
ef the contract for sale, and are sufficient to forhu 
the basis of a suit for specific perfotmance of .this. 
contract. It has further been pointed out that,. 
although the mortgage was in favour of the respon- 
dent and her daughter, yet this: documient: refers te: 





(1) (1926) IER. 4 Ran. 363: (2) (¥928) LL.RY 6: Rati 590.. 
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the respondent only, but the fact that the purchaser 
is one person and the mortgagees were two persons 
does not seem to me to be of any moment whatever. 
.. The second point which has been raised on 
‘behalf. of the appellant is that, although the respondent 
has continued in possession of the land and although 
this possession may be referred to the agreement for 
‘sale, yet the purchaser has done no act in further- 


ance of the agreement for sale, as required by the. 


last words of the second clause of section 53A. 
The answer to this contention is that the purchaser 
paid the sum of Rs. 50 towards the purchase. price. 
But it is contended on. behalf of the appellant that 
payment of the purchase money is not an act of part 
performance .of ‘the contract,.on the grounds that 
‘payment of money is an equivocal act, and that a 
mere payment of money does not change the relative. 
position of the parties though it may give rise to a 
claim to recover it. The decisions of the English 
‘Courts on which this contention is ‘based refer, of 
course, to the part performance of an agreement to 
sell when the purchaser is not already in possession 
of the property sold, and, in my opinion, they have 
no vrefereace ‘to a case such as that which is now 
before me, where the purchaser is already in posses- 
‘sion of the property as mortgagee and then continues 
in possession after the agreement to sell has been 
‘concluded. In such a case the payment of part of 
ithe purchase money as an addition to the amount 
already due on the mortgage, in respect of which 
the purchaser is already in possession, is an unequi- 
‘vocal act which cannot be referred to any _ other 
matter than the agreement for sale, and as_ such, 
therefore, is sufficient to satisfy the requirement of 
‘séctioti” 53A~ Of thé “Transfer of “Property Act ~ that 
some act must be done in furtherance-of the contract. 


21 


* 4934 
Ma Tart 
%. 

Ma SE Mat. 


DUNKLEY, J. 


22 


1934* 


Ma THET 


‘ v. 
Ma SE Mat 


DUNKLEY, J. 


1934 


July 10. 


INDIAN LAW REPORTS. [Vot. XIIT 


Consequently I must hold that the decision of 
the learned. Acditional Judge of the District Court of 
Kyauksé, that the defendant-respondent was entitled 


to resist the plaintiff-appellant’s suit for redemption, 


is correct. This appeal fails and is dismissed with 
costs, advocate’s fee in this Court three gold mohurs. 





CIVIL REVISION. 
Before Mr, Justice Pinaiey, 


MAUNG BA KYAW AND ANOTHER 
Vv. 
NANIGRAM JAGANATH.* 


Loan by registered instrument—Extension of lime aud mode of payment—Oral 
agreemcnt—Admissibility of cvidence of—Tendcer of debt—Stoppage of 
interest—Money at the disposal of creditor—Credétor's refusal to take 
proposed payment—Tendcr unnecessary, 


The time and mode of repayment of 2 loan are material and cssential parts 


, of the contract of loan, and an oral agreement altering the time and mode of 
i repayment cannot be proved where all.the terms of the Joan are contained in a: 
' registered instrument. 


Abdulla Khan v, Husain, 40 1.4. 31 ; Sadar-ud-din Ahiad v. Chajju, WAR. 
31 All. 13; Tika Ram v. Deputy Comsissioner of Bara Banki, 261A. O/—» 
referred to. 

A proper tender of money due will stop the running of interest, but after 


‘such tender; whilst the debtor must be ready to pay the money whenever the 


creditor demands it, he is not bound to keep the tendered amount apart for 
the creditor to take it when he desires, 


Jagat Tarini Dasi v. Chaki, 1.L.R. 34 Cal. 305—referred to. 
If a creditor unequivocally refuses a proposed payment of the amount due 


the debtor is not bound to make a formal tender thereof. 
Chalikani v. Zamindar of Tunt, 50 LA. 41—referred to. 
‘Hay for the applicants. 


N. N. Burjorjée for the respondent. 





* Civil Revision No. 184 of 1934 from the judgment of the Small Cause: 
Court, Rangoon, in Civil Regular No, 1409 of 1933. 
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DUNKLEY, J.—This suit was brought in the Small 
Cause Court of Rangoon for the recovery of two 
months’ interest due on a registered mortgage deed 
for a principal sum of Rs. 50,000. The defence of 
the defendants-applicants was that they had made a 
valid tender of the whole amount remaining due on 
the mortgage, and that therefore, under the provisions 
of section 84 of the Transfer of Property Act, interest 
fiad ceased. They admitted their liability fur one 
month’s interest only. According to the terms of 
the registered deed, the amount due on the mortgage 
was repayable on the 3rd December 1932, and it 
has been held by the learned Second Judge of the 
Smal! Cause Court that on the 3rd January 1933 the 
defendants-applicants made a genuine tender to the 
plaintiff-respondent of the amount due on _ the 
mortgage, but the respondent refused to accept the 
amount. 

The real case of the respondent rests upon an 
alleged verbal agreement, entered into between him 
and the applicants on the 26th November 1932, 
whereby the time of repayment was extended till the 
end -of 1933 and the mode of repayment was to be by 
instalments of Rs. 2,500 a month. On behalf of the 
applicants it is urged that, because this agreement 
was not by a registered document, evidence thereof 
is inadmissible and it cannot be proved, and this 
contention must, in my opinion, prevail. The 
authorities quoted in support thereof are: Tika Ram 
v. Deputy Commissioner of Bara Banki (1) ; Saiyid 
Abdullah Khan v. Saiyid Basharat Husain (2) and 
Sadar-ud-din Ahmad and others v. Chajju and 
others (3). The learned Judge of the Small Cause 
Court admiited evidence of this agreement on the 


(1) (1899) 26 L.A. 97 at p.160. (2) (1912) 40 LA. 31. 
(3) (1908) LL.R. 31 All. 13 at p. 16, 
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ground that it was not a modification of the terms 
of the registered: deed and that it referred to an 
agreement collateral to the transaction of mortgage. 
This is a contention which is, in my opinion, 
untenable, for the rate of interest and the time and 
mode of repayment of the principal are material and 
essential parts of a deed of morigage. No alteration 
in these terms, as contained in the registered deed, 
can be validly made except by a registered document. 
Therefore oral evidence regarding this alleged agree- 
ment of the 26th November 1758 ought te have 
been excluded. 

The learned Judge of the Small. Cause Court has 
held ‘that ‘there. was a valid and genuine tender of* 
the amount due on the mortgage on the 3rd January 
1933, but he has further held that it was not 
merely sufficient to tender the money but that 
the money must be put at the disposal of the 
mortgagee. to take it whenever he desired. This 
seems to. me to be putting the matter too high. 
No doubt it is correct that in order that a tender 
should operate to stop the running of interest 
there must be a continued readiness to pay ihe 
amount due on the mortgage. See jagat Tarini 
Dasi v. Naba Gopal Chaki (1). But it is unnecessary 
to keep the money immediately at the disposal of 
the mortgagee provided that it can be found when- 
ever the mortgagee sees fil to demand it, and it has 
been held by their Lordships of the Privy Council 
in Chalikani Venkatarayanim and others v. Zamindar 
of Tuni and others (2) that if a mortgagee unequivocally 
refuses a proposed payment of the amount due the 
mortgagor is not bound to make a formal tender of 


-it, and the mortgagee cannot recover interest accruing 


' (1) (1907) LL.R. 34 Cal. 305. - . (2) (1922) 50 L.A. 41.- 
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subsequently: It is quite clear that in this case there 
was such an unequivocal refusal by the respondent 
to accept the amount due on the mortgage. 

It is plain from the correspondence and from the 
respondent’s deposition in this case that even at the 
time that the case was brought he was relying 
unreservedly upon the terms of the invalid agreement 
of the 26th November 1932, and would have refused 
payment of the whole amount due on the mortgage 
at any time, even while the present suit was going 
on. It has been urged on behalf of the respondent 

that the applicants’ failure to pay into Court the one 
- month's interest which was admittedly due when the 
‘suit was brought shows that there was no continuous 
readiness on the part of the applicants to pay the 
amount due on the mortgage.. No doubt in a suit 
upon the mortgage, if the applicants desired to plead 
that interest had ceased to run because of a previous 
valid tender of the amount due, that plea would have 
to be accompanied by payment into Court, otherwise 
the tender would be ineffectual. See Haji Abdul 
Rahman v. Haji Noor Mahomed (1). But this’ suit 
was not a suit on the mortgage. It was a suit 
brought in the Small Cause Court for the recovery 
of interest only, and the payment of one month’s 
interest into Court would not raise the inference of 
readiness to pay the whole amount due on the 
mortgage, nor would the failure to pay this amount 
into Court raise the contrary inference that the 
applicants were not prepared to pay. Asa matter of 
fact, the correspondence between the parties shows 
that the applicants were continuously ready to 
discharge the mortgage until the respondent had in 
the most unequivocal terms declined to accept ‘the 





{1) (1891) LL.R. 16 Bom. 441. 


25 


1934 


— 
Maune BA 
Kyaw : 
wu 
NANIGRAM 
JAGANATH. 


DUNRELEY, J. 


26 


1934 


Maunc BA 
Kyaw 
v. 
NANIGRAM 
‘JAGANATH. 


DUNKELEY, J. 


INDIAN LAW REPORTS. [Vot. XIII 


payment. On the 29th December a letter was sent 
to the advocate for the respondent stating that the 
applicants intended to pay the whole amount due om 
the mortgage on the 3rd of January, and tender was 
made in accordance with this letter. When that 
tender was refused a further letter was sent to the 
advocate for the respondent on the 4th January, in 
which it was stated in the plainest terms that as. the: 
tender made on the previous day had been refused 
the applicants were no longer liable to pay any 
further interest, and it was further requested that the 
respondent might be advised to receive payment on 
any day during the usual business hours. The reply 
to this letter was to the effect that the respondent. 
was only ready and willing to accept payment of the 
accrued interest. On the 7th January a further letter 
was sent, in which an offer of payment of the whole 
amount due was again made and the respondent was 
requested to appoint time and place for payment 
thereof. The reply to this, on the same date, was. 
as follows : 


“ My clients have been ready and willing and are ready and 
willing to accept payment of the Rs. 225 only for interest 
accrued due whenever the same is paid. They will not accept 
Rs. 30,000 being the principal sum of the registered mortgage, 
but they will accept part of the same by the instalments as agreed. 
upon. I trust this will stop further correspondence.” 


Consequently it is clear that the applicants were 
ready and willing to pay the amount until they were 
convinced from the respondent’s advocate’s letter of 
the 7th January that acceptance thereof would be 
refused under any circumstances. I must therefore 
hold that there was a valid tender sufficient to cause 
intercst on the mortgage to cease, and that therefore 
the suit of the respondent was wrongly brought. 
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He is, however, entitled to a decree for the admitted 194 
amount. Maune E 
6 . ‘ F a8 A . Kyaw 

This application in revision is allowed, and instead _». 


of the decree of the SmallZCause Court there will be j,Ginan 


a decree for a sum of Rs. 225. The defendants- 77, 
applicants are entitled to their costs in both Courts, 
advocate’s fee in this Court five gold mohurs. 


APPELLATE CIVIL. 


Before the Hon'ble Mya Bu, Offg. Chief Justice, and Mr. Justice Baguley. 


v. Aug, 27 
ABDUL AZIZ AND ANOTHER.* 


ABDUL HAMID AND OTHERS 1934 


Bengalee Mahomedan—Scheme of management of Mosque—Persous of mixed 
descent—Retention of Indian language, dress and customs—Adoption of 
Burmese language and customs of Zerbadis—Eligibilily as trustee, 

The scheme for the management of the Bengalee Sunni ‘Mosque of 
Bassein provided that of the six trustees three should be Bengalees, and 
that the remaining three should be taken from among the members of other 
communities who worshipped at the mosque. The committee of appoint- 
ment was to consist of six Bengalee Sunni Mahomedan worshippers 
resideit in Bassein, and the remaining five were to be members of other 
communiti¢s who worshipped at the said mosque. The frst trustee 
appointed by the Court was a Bengalee Mahomedan born of a Burmese 
mother. 

Held, that a Béngalee Mahomedan of mixed descent, as long as he 
relained the use of the Indian language, dress, and habits, and moved i? 
the social circle of Indians of pure blood, belonged to the Bengalee 
Mahomedan community, and was eligible for election under the scheme. 
When a descendant of an Indian male parent adopted the Burmese 
language and dress, and the customs of a Zerbadi, and associated with 
Zerbadis, he ceased to be a member of the Bengalee Mahomedan community. 


Campagnac for the appellants. 


Khan for the respondents. 





* Civil First Appeal No. 61 of 1934 from the order of the District Court 
of Bassein in Civil Misc. No. 68 of 1932. 
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BAGULEY, J.—This is an appeal against an order of 
the District Judge of Bassein, passed in connection 
with an application for the filling of certain vacan- 
cies occurring among the appointment committee and 
trustees of the Bengalee Sunni Mosque of Bassein. 

In the scheme as originally framed it is directed 
that of the six trustees, 


“three should be Bengalees and the remaining three should 
be from among the other communities of the worshippers ut 
the Mosque.” : 


and, so far as the appointment committee is con- 
cerned, it is laid down that 


“the Committee of Appointment shall consist of eleven mem- 
bers appointed from among the worshippers of the Bengalee 
Mosque resident in Bassein, six of whom shall belong to the 


Bengalee Sunni Mohamedan worshippers and the rest shall 


belong to other communities.” 


One point for decision in this appeal is the 
meaning ofthe words “Bengalees’’ and “ Bengalce 
Sunni Mohamedan Worshippers.” In the scheme as 
originally framed it is laid down that 


“the first trustee, Mr. Fysor Rahman, shall be one of the 
Bengalee trustees” , 


so Mr. Fysor Rahman was clearly regarded as a 
Bengalee by the Judge who framed the scheme, 
It may be noted that among the trustees it is 


‘stated that three shall be Bengalees and of the 


appointment committee six members shall belong to 
the Bengalee Sunni’ Mohamédan worshippers, ‘but in 
each case in contradistinction to “the Bengalee”’ 
are mentioned ‘other communities’”’, and it seems 
from this clear that among ‘the trustees three are 
intended to belong to the Bengalee community and 
on the appointment committee six members. shall 
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belong to the Bengalee Sunni Mohamedan community 
who worship at this mosque. 

It has been held by the learned District Judge 
that both trustees and members of the committee of 
appointment who come under this scheme must be 
Bengalees of pure blood. It is urged on behalf. of the 
a pag rei that they may be persons of mixed 

lood, provided their Mohamedan male ancestor 
originally came from Bengal. 

It seems to me that the word “community” 
must be construed. by something beyond purely 
racial considerations. In the Oxford Dictionary the 
word “community” is said to be 


“ Often applied to those members of a civil community, who 
have certain circumstances of nativity, religion or pursuit common 
to them, but not shared by those among whom they live ”’, 


and, as examples, reference is made to 


“the British or Chinese community in a foreign city, the 
‘mercantile community everywhere, the Roman Catholic com-. 


munity ina Protestant city, etc.” 
It seems, therefore, that a community must contain: 
a certain suggestion of social unity. 

It is true that Mohamedans of mixed blood in 
Burma are sometimes referred to as Zerbadis and 
sometimes as Burma Muslims, these two nates. 
being practically synonymous, but the touch-storie 
seems to me to be that when a descendant of an 
Indian male parent identifies himself with Burma 
to the extent that Burmese is his family tongue 
and possibly he adopts Burmese clothes and 


manners of living, he must be regarded as having. 


definitely left the Indian community and joined the: 
community of the Burma Muslims, but when, on 
the other hand, owing to the influetice of his Indian 


father, he keeps sonie Indian tongue as his family 
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tongue, and retains the use of Indian clothes and 
remains in the same ‘social circle with Indians .of 
pure blood, he would then very properly be said to 
belong to the Indian Mohamedan community, or, 
as the case might be, the Bengalee Mohamedan 
community, and so on. 

In this particular case, as has been mentioned, 
Fysor Rahman was regarded as being a Bengalee 
Mohamedan by the Judge who framed the scheme, 
so it seems quite clear that the framer of the 
scheme cannot have intended to mean that the 
Bengalee Sunni Mohamedan worshippers should 
include no one but Bengalees of pure blood, for 
Fysor Rahman had a Burmese mother. Whether a 
Mohamedan of mixed blood retains his position in 
the Bengalee Mohamedan community or whether he 
definitely throws in his lot with the Mohamedans 
of Burma and classifies himself as a Zerbadi or 
Burma Muslim is a matter of. evidence in each 
case; it depends on the social unit to which he 
has attached himself and in which he is received 
on equal terms by the other members. 

So far as the order refuses to accept the 
nomination of Hadayet Ali Khan for one of the 
vacancies on the appointment committee is con- 
cerned, there is on the record the evidence of 
two witnesses, both of whom depose to the fact 
that Hadayet Ali Khan, whatever he may have 
been in the past, is no longer worshipping at the 
Bengalee Sunni Mosque. If this fact was disputed 
by those who put forward his name, they should: 
have called evidence to rebut these statements or 
should have tendered evidence in the form of 
affidavits, of Hadayet Ali Khan might himself have 
filed an affidavit or made a sworn statement. 
An opportunity of putting forward this evidence 


VoL. XIII] © RANGOON SERIES. 


was open to the.appellants and advantage was not 
taken of it, so on the record as it stands I can 
see no reason to suppose that the finding of the 
learned Judge that NHadayet Ali Khan was not 
qualified to be a member of the appointment 
committee was wrong. The appeal on that point 
must be dismissed. 

: The proceedings show that orders have not yet 
been finally passed with regard to the filling up of all 
the vacancies, and the case will have to go back 
to the trial Court for steps to be taken for these 
appointments to be filled up on the lines indicated. 
‘The test in every case as to whether a proposed 
member of the appointment committee or a trustee 
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is a member of the Bengalee Mohamedan community © 


will be the test given in this order. 
I would pass no order as to costs in this appeal. 


Mya Bu, orrc. C.J.—I agree. 

If the definition of ‘“‘Bengalee Mohamedan com- 
munity” as given by the learned District Judge is 
accepted it is even possible to. exclude off-springs 
of a Bengalee Mohamedan father with a Hindustani 
Mohamedan mother, while off-springs of such a union, 
whether born in Burma or elsewhere in India outside 
Bengal, could hardly be expected to be taken out 
of the social unit of the Bengalee Mohamedan com- 
munity in this country. It is, therefore, bound to 
cause results which could not have been in the 
contemplation of the framers of the scheme and which 
could not be expected to be in the contemplation 
of the members of the Bengalee Mohamedan com- 
munity here, to define. members of the Bengalee 
Mohamedan community in Bassein as consisting only 
of full-blood destendants of Bengalee ancestors. My 
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learned brother’s definition of this term appears to me 
to be the only reasonable and practicable definition 


-of the term, and is the most consistent with what. 


appears to have been the intention of the framers of the 
scheme. With these remarks I concur in my learned. 
brother’s judgment. 


CRIMINAL REVISION. 


Before Mr, Justice Braund. 


V.A.S.M. CHETTYAR FIRM Anp OTHERS 


KING-EMPEROR.* 


Pawn-broker—Busitess of pawn-broking—Chettyar money-lendcer—Isolated 
instance of lending money on security of a chattel—Necessity for license 
Burma Mitnicipal Act (Burma Act III of 1898 and V of 1933), ss 142: 
(renuimbered 195), 148 (renumbered 202), 

A pawn-broker is a person who lends money upon the security of pawns- 
with sufficient frequency or system to constitute the business of a pawn-broker. 
There must be a series or repetition of acts of pawning. 

Kirkwood y¥, Gadd, 1910 A.C. 422—referred to. 

A Chettyar who habitually has lent money on. the eonat of promissory 
notes or of land, and who is only proved in an isolated instance to-have givin 
a loan on the’ security of achattel cannot be convictedof carrying on the business. 
of a pawn-broker within-s, 142 of the. Burma: Municipal Act, 1898, In order to 
constitute a Chettyar money-lender a pawn-broker there must be sufficient 
evidence of system to show that he lends money on pawn to an extent 
sufficient to constitute the business of pawnsbroking. But, having regard to- 
the nature of a Chettyar’s business, slight evidence of ayetens may; in: a: proper’ 

case, be sufficient for the purpose. 

King-Emperor v. Kanappa, 4 L.B.R. 8; Newman v. Oughton, (1911) 1 K.B. 
792 ; P. Chettyar v. Taungdwingy: Municipality, Cr. Rev. No. 1B of: 1931,. 
H.C. Ran.—referred to. 


P. K. Basu for the applicant. 


Tun Byu (Assistant Government Advocate) for’ 
the Crown. 


* Criminal Revision Nos.. 628B,. 629B, 630B of 1934 from the order of the- 
Subdivisional Magistrate of Yenangyaung in Criminal Summary Trial Nos. 36, 


58; 59 of 1933: 
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BraunD, J.—These are three connected cases which 
have come before this Court in its capacity as a Court 
of Revision. 


In each of the three cases the applicant is a 


Chettyar firm, carrying on business at Yenangyaung. 
_ There is nothing on the record to show that the normal 
. business of any of them differs in any way from the 
| usual business of a Chettyar firm; that is to say, 
the lending of money upon promissory notes and upon 
the security of land. 

The cases are of importance to the Chettyar 
‘community as a whole, because in each of them there 
has been proved by the Municipality of Yenangyaung a 
single instance only of a loan to a member of the public 
upon the security of a chattel, and it is sought by 
the Municipality upon that ground to involve the 
applicants in an offence under section 148 (renumbered. 
202) of the Burma Municipal Act, 1898, upon the 
footing that they are respectively carrying .on 
business as -‘“‘ pawn-brokers’”’ contrary to the pro- 
visions of that Act, and of the municipal bye-laws 
made thereunder. 

- Section 142. (renumbered 195) of the Burma 
Municipal Act, 1898, empowers the Municipal Com- 
mittee, from time to time at a -special nes to 
make bye-laws (inter alia) 

“(1) for rendering licenses necessary for pawn-brokers -and 
determining by public auciion or otherwise the amount to be paid 
_ for any such license and the conditions subject to which they 
shall be granted and may be revoked ”, . 

and section 148 (renumbered 202), which I have 
referred: to above, provides for a fine not exceeding 
five hundred -rupees in the case of’ any contraven- 
tion or failure to comply with any such rule or 


bye-law.. This is a typical instance of bureaucratic 


legislation. 
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.The. rules or bye-laws made by the. Yenangyaung 
Town Committee in pursuance of the Act purport 
first to define a “pawn-broker’”’ as “every person 
who carries on the business of taking goods and chattels 
in pawn for loans of money not-exceeding Rs. 250 
in any ore transaction, provided that nothing in 


these rules- shall. apply to persons .taking goods . 


and chattels in pawn for loans exceeding Rs. 100 
when the rate of interest or other profit does not 
exceed ks. 15 per cent per annum.” Rule 2 
“no one shall carry on the business 
of a pawn-broker within the. Yenangyaung ‘Town 
limits without a license from the Committee”; and . 
the subsequent rules provide for the terms and 
conditions on which licenses are to be granted. 
The only point relied upon before me by the 
applicants. is that the applicants are not “ pawn- 
brokers’, and have done nothing to render them- 
selves “ pawn-brokers”, within the meaning of the 
Burma Municipal Act, 1898; although a number of 
other points were taken at the hearing before the 
Subdivisional Magistrate. If they are not “ pawn- 
brokers” within the meaning of this Act, then, 
whatever ihe definition purported to be given to 
the word “ pawn-broker” by the bye-laws, the 
Act and the bye-laws have ex hypothesi no appli 
cation to the applicants. 
_ A “ pawn- -broker ” I conceive to be a person 
who: “ carries on the business of pawn-broking ”. 
It implies one who systematically lends money 
upon the security of pawns; and “ carrying on 
business ’’ implies, in the words of Lord Loreburn 
L.C. in Kirkwood v. Gadd (1) “a series or repetition 


‘of acts”: I prefer the tests of “ frequency ’”’ and 


(i) (1910) A.C, 422, 
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“method ” to that of “ profit”; for it is possible. 
to conceive of many .cases in which a course — of 
dealing may well amount to a “ business” without 
the object necessarily being profit or gain. But, as 
was pointed out by Lord James of Hereford in the 
same case, it is a question of fact is. each case 
whether a “ business” is being carried on, and each 
case must be determined by its own special circum- 
stafices. 

In each of the present cases the Municipality 
has attempted to prove: only one isolated instance 
of a loan upon the security of a chattel. In two 
of these cases there is nothing more; but, in the 
third, (that of V.A.S. Muthiah Chettyar) there is a 
casual statement by one of the defence witnesses 
that “all the Chettyar firms in Yenangyaung receive 
_ articles of gold, etc., on pawn”. This witness -has, 
I. understand, no connection with or. knowledge 
of the business of the applicant firms. No authority 
for this statement is given and, as I have said, 
the prosecution itself has made no attempt to prove 
any , systematic dealing in pawns by the. three 
applicants. I must, I think, in each case treat the 
Municipality as having proved no more than the three 
isolated. transactions, which, indeed; are’admitted. 

In ‘my judgment an isolated transaction of this 
kind docs not constitute the person concerned a 
“‘»yawn-broker ” any more than an isolated loan by one 
man to another would constitute the former a “ money- 
lender’ in any technical sense. It is true that the 
business of a Chettyar is that of money-lending ; 
and that, it can be urged, the -lending of money 
upon the security of a pawn is only one form 
of a money-lender’s business, while the lending of 
money upon the security of..a promissory note. or 
of land is another. It is said that whether you 
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lend money on one form of security or another 
makes no difference; for in. each case you are 
carrying on the same business by a varied method. 
That, however, I think, is a fallacy. For, in this 
country, there is a perfectly well understood and 
recognized division between the business of a 
Chettyar and that of a pawn-broker. Each has a 
separate and distinct business, though each concerns 
the lending of money. A “trainer” trains race 
horses, while a “jockey” rides them. They are 
not, surely, carrying on the same business because 
their respective avocations both happen to concern 
race-horses. In my judgment, therefore, unless there 
can be found some systematic course of lending 
upon pawns or such repetition as to amount to a 
reasonable inference that it forms part of the parti- 
cular Chettyars’ money-lénding business to lend on 
pawns I do not think that his status as a pawn- 
broker within the Burma Municipal Act, 1898 and 
the rules thereunder is established. I find consider- 
able support for this view in the English case of 
Newman v. Oughton (1) and in the case in this 
Province of King-Emperor v. Kanappa Chetty and 
N.A.S.O. Somasundrum Chetty (2) and it accords 
with the view expressed by his Lordship Mr. Justice 
Dunkley in this Court in Criminal Revision No. 1B 
of 1931. 

For these reasons, therefore, the convictions by the 
Subdivisional Magistrate of Yenangyaung in Criminal 
Summary Trials Nos. 56, 58 and 59 of 1934 must, in 
revision, be set aside, and the fines upon the applicants 
repaid. 

I should add, for the benefit of the Chettyar 
community, that this decision goes no further than 


(1) (4911) 1 K.B. 792. (2) (1906) 4 L.B.R. 8. 
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to hold that, in the particular circumstances of the 
present cases, the status of “ pawn-brokers” has 
not been proved by the Municipality. It must 
not, .however, be supposed that this decision has 
any application to a case in which a Chettyar 
firm can be shown to dabble in lending on pawn 
to an extent sufficient to constitute a ‘ business ”, 
and it should be further appreciated that, in view 
of the kindred natures of the business of a money- 
lender and a pawn-broker, slight evidence only might 
be sufficient for that purpose. 


APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Mya Bu, 


M.K.M. CHETTYAR FIRM 
v. 
MAUNG THAUNG AND ANOTHER.* 


insolvency—Secured creditor—Right to sue to realize securily—Leave of the: 


Court—Provincial Insolvency Act (V of 1920), s. 28 (2), (6). 
A secured creditor of an insolvent is entitled, notwithstanding s. 28 (2) of 
“the Provincial Insolvency Act, to realize the security by filing a suit or other- 
wise ig accorcance with law without obtaining the leave of Court in that 
behalf. 

B.N. Lang v. H. Ismailji, 1.L.R. 38 Bom. 359 ; Bai Kashi v. Chunilal, 31 
B.L.R. 1199; Ex parte Hirst, 11 CD. 278; Kalachand Banerji v. Jaganath, 
I.L.R. 54 Cal. 596 1P.C.); The Official Receiver, Coimbatore v. P. Chetti, LL.R. 
48 Mad. 750 ; Ex parte Pannell, 6 Ch.D. 335 ; Rajendrachandra v. Bipinchandra, 
1.L.R. 60 Cal. 1298 ; Sant Prasad Singh v. Sheodut Singh, 1.L.R.2 Pat. 724; 
Waddel v. Toleman, 9 Ch.D. 212; White v Simmous, 6 Ch. App. 555-— referred to, 

din re Nasse, L.L.R.7 Ran. 201—overruled. 


Tambe for the appellant. A secured creditor of 
an insolvent can proceed to realize his security 
without the leave of the Court. S. 2 of the Provin- 
cial Insolvency Act defines the terms “ creditor ” 


* Special Civil Second Appeal No. 184 of 1934 from the judgment of the 
' Assistant District Court of Mandalay in Civil Appeal No. 3 of 1934. 
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and “securéd creditor” separately, and impliedly 
points out a distinction between them. S. 28 (6} 
states that nothing in that section applies to a secured 
creditor. No leave of the Court under s. 28 (2). is 
therefore necessary in the case of a secured creditor. 

Except for the decision in Inthe matier of L. W. 
Nasse, Mansuklal Dolatchand & Co. (1) the decisions 
of the High Courts are uniform. Lang v. Hepiulla- 
bhai Ismailji (2) ; The Official Receiver v. Palani- 
swami (3); Bai Kashi vy. Chunilal (4) ; Rajendra- 
chandra Sarkar v. Bipinchandra Shaha (5) ; Sant 


Prasad Singh v. Sheodut Singh (6). 


The corresponding section of the English Act is 
s. 7 (2) of the Bankruptcy Act, and the principle 
applicable -is.the same. .See White v. Simmons (7) ; 
Ex parte Hirst. In re Wherly (8). 


A, N. Basu for the respondent. 
Pace, CJ.—This appeal must be allowed. 


The material facts are simple, and are ‘not now in- 
dispute. . 7 

One Maung Thaung executed a mortgage of the 
land in suit to Maung Mya and Ma Kha. Thereafter 
Maung Mya and Ma Kha created a sub-mortgage of 
the property in faveur of the appellants, the M.K.M. 
Chettyar Firm, by depositing the mortgage deed 
executed by Maung Thaung with the appellants as 
security for a loan. Subsequently and before the 
present action was brought Maung Mya and Ma Kha 
were adjudicated insolvents. On the 29th of August 
1933 the appellants filed the present mortgage suit 


(i) LL.R. 7 Ran. 201. (5) L.L.R. 60 Cal. 1298. 
(2) LL.R. 35 Bom. 359. (6) LL.R. 2 Pat. 724. 
(3) LLL.R. 48 Mad, 750. (7) L.R. 6 Ch. App. 385. 


~ (4) 31 Bom. L.R. 1199, (8) 11 Ch.D. 278. 


VoL. XIII] RANGOON SERIES. _. 39 
against:Maung Mya, Ma Kha, Maung Thaung and #194 
the official receiver of the estate of the insolvents. Pr oun 
In the Subdivisional Court of Mandalay the appellants ~ Firm * 
obtained a preliminary mortgage decree, but on  mavxe 
appeal to-the Assistant District Court of Mandalay TBAUNS 
the decree was set aside and. the suit..dismissed. Pacz, C.J. 
From the decree of the Assistant District Court the 
present appeal has been brought.. 
The sole issue to be determined im the present 
appeal is whether. the appellant firms as mortgagees 
were entitled to realize their security by filing the 
present mortgage suit without obtaining the leave of 
the Court under section 28 (2) of the Provincial 
Insolvency Act, 1920 (V of 1920). The learned 
Assistant District Judge held that it was incumbent 
upon the appellants to obtain the leave of the Court 
- before filing the present suit, and as no such leave 
had been obtained the suit must fail. The question, 
therefore, is whether in so holding the learned 
Assistant District Judge correctly laid down the law. 
In my opinion he did not. Under section 28 (2) it 
-is provided that . 


“on the making of an order of adjudication the whole of the 
property of the insolvent shall vest in the Court or in a 
receiver as hereinafter provided, and shall become divisible 
among the creditors, and thereafter, except as provided by 
this Act, no creditor to whom the insolvent is indebted in 
respect of any debt provable under this Act shall during the 
pendency of the insolvency proceedings have any remecy 
against the property of the insolvent in respect of the debt, or 
commence any suit or other legal proceeding, except with the 
leave of the Court on such terms as the Court may impose” ; 


and under sub-section 6 


‘ 


“nothing in this section shall affect the power of any secured 
creditor to realize or otherwise deal with his security, in the 
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same manner as he would have been entitled to realize or deal 
with it if this section had not been passed. ” 

In support of the decree of the Assistant District 
Court the learned advocate for the respondent relied 
upon the decision of Ormiston J in In the matter of 
L. IV. Nasse, an insolvent. Mansuklal Dolatchand & 
Co., applicants (1) ; and that authority no doubt supports 
the contention of the respondent. Ormiston J. held 
upon the construction of the proviso to section 17 of 
the Presidency-Towns Insolvency Act (III of 1909), 
which is in the same terms as section 28(6) of the 
Provincial Insolvency Act, that 
‘“t the werds of the proviso can be amply satisfied by confining - 
its operation to cases where the mortgagee can realize his - 
security without the institution cf a suit.” : 

With all .respect-I am of opinion that in so 
holding Ormiston J. did not correctly state the law.: 

It is common ground that it is only in the 
special cases to which-; section 69 of the Transfer 
of Property Act applies.that the mortgagee is entitled 
to realize his security without the intervention of 
the Court ; and if the construction that Ormiston J. 
placed upon section 28 (6) were to prevail the result 
would be that, except in such rare cases it ‘would 
be incumbent upon the mortgagee, although admit: 
tedly a secured creditor, to obtain the leave of the 
Court before he proceeded to realize his security 


against the insolvent or his estate. In my opinion 


there is no justification for restricting the operation 
of section 28(6) in the way that found favour with 
Ormiston J. In my opinion the language in which 
section 28 (6) is couched is quite plain, and the 
construction which I am disposed to put upon 
section 28 (6), namely, that a secured creditor of the 
insolvent is entitled notwithstanding section 28 (2) 


(1) (1928) LL.R: 7 Ran. 201. 


s 
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to: realize the. security by filing a suit or otherwise 
in accordance with law without obtaining the leave 
of the Court in that behalf, is in consonance with 
the view that is held by the High Courts of Bombay, 
Madras, Calcutta and Patna. So far as I know the 
only discordant note is sounded in the judgment 
of Ormiston J. in In the matter of L. W. ‘Nasse, 
an insolvent v. Mansuklal Dolatchand &- Co. - (1). 
See B.N. Lang v. Heptullabhai Ismailji (2) ;- Bai 
Kashi v. Chunilal Hathising (3) ; The Official Receiver, 
Coimbatore v. Palaniswami Chetti and another (4) ; 
Rajendrachandra Sarkar v. Bipinchandra Shaha 
Bhaumik (5) and Sant Prasad Singh v. Sheodut 
Singh (6). Further, it would appear that in Kala- 
chand Banerjee v. Jaganath Marwari and another 
(7) the construction that I would place upon section 
28 (6) was accepted as correct by the Judicial 
Committee of the Privy Council. In that case, in 
which section 16(5) of the Provincial Insolvency 
Act (III of 1907) which corresponds to the proviso 
to section 17 of the Presidency-Towns , Insolvency 
Act and section 28 (6) of the Provincial Insolvency 
Act, .1920, was under consideration, Lord Salvesen 
delivering the judgment of the Board observed ~ 


“ that the rights of the secured creditor over a property are 


not affected by the fact that the mortgagor or his heir has . 


been adjudicated an insolvent is, of course, plain, but that does 
not in the least imply that an action against him may proceed 
in the absence of the person to whom the equity of redemp- 
tion has been assigned by the operation of law. The latter 
alone is entitled to transact in regard to it, and he, and not 
the insolvent, has the sole interest in the subject-matter of the 
suit.”’ a 


(1) (1928) LLR. 7 Ran. 201. (4) (1925) L.L.R. 48 Mad. 750. 
(2) (1913) LLR. 38 Bom. 359. ~ (5) (1933) I.L.R. 60 Cal: 1298. 
(3° 31 B.L.R. 1199. - - (6) (1923) LL.R. 2 Pat. 724. 


~ (7) (1927) 541A. 190 ; LL R. 54 Cal. 595.. 
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In the present case the official receiver as the 
assignee of the estate of the insolvents was impleaded 
as a defendant in the suit, and in my opinion it 
was. not incumbent upon the appellants to obtain 
the leave of the Court before the suit was filed. 

In England the practice and procedure is the: 
same ; [Bankruptcy Acts, 1914 and 1926, s. 7 (2) ; 
White v. Simmons (1); Ex parte Pannell. In re 
England (2); Waddell v. Toleman (3); Ex parte - 
Hirst. In re Wherly (4)]. 

For these reasons the appeal will be allowed, - 


‘the decree of the Assistant District Court set aside, 


and the- proceedings remanded to the Assistant 
District Court to decide the other questions raised in 
the appeal before that Court, and to determine the . 
appeal according to law. The appellants are entitled 


‘to the costs of the hearing before the Assistant 


District, Court and their costs of the appeal as — 
against the respondent, Maung Thaung. 


Mya Bu, J.—I agree. 


a a a a aa 
" () LR. 6 Ch, App. 555. (3) 9 CAD, 212. 
(2) 6 Ch.D. 335, (4) 11 @.D. 278, 
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Before Mr, Justice Dunkley, 


M.S. CHETTIAR FIRM 
v 


S. E. BHOLAT.* 


Linilation—Scizure of movable property— Damages for wrongful sciziure—-Time 
taken in getting seizure removed—Continuing wrong—Suit barred on 

_ face of plaint—Waiver of plea of limitation—Limitation Act (IX of 1908), 

” ss, 3, 14, 23, Sch. I, Art. 29. 

Article 29 of the Limitation Act applies to all cases where specific movable 
Property is actually seized. The starting point of limitation is the date of the 
actual seizure, and the time expended in obtaining a declaration thatthe seizure 

- is illegal either by way of appeal or in some other way cannot be deducted, 

Such wrongful seizure is not a continuing wrong within s. 23 of the 
Limitation Act. 

Mullapandi v. Seethayya, LL.R. 50 Mad, 417 ; Pannaji v. Senaji, 1.L.R. 
53 Mad, 621—followed. , 

_ When on the face of the plaint it appears that the suit is barred by 
limitation, the Court is bound to consider the question and to come to a 
decision thereon, whether it is raised by the defendant or not. But where 
the question depends upon the determination of certain facts or the necessary 
facts are not proved or put in issue by the defendant, or. he abandons the 
plea of limitation, the Court-cannot decide it, and the defendant is precluded 
from raising it on appeal. 

Virayya v. Adcenna, 58 M.L.J. 245—distinguished. 

Op the 16th May 1929 the appellant filed an objection, under s. 4 of the 
Provincial Insolvency Act, to the attachment and seizure of certain goods 
which the-respondent had caused to be attached as the property of his debtor 
whom he sought to adjudicate insolvent. Several creditors joined. the appellant 
in. objecting to the debtor's adjudication.. On the 10th February 1931 the 
District Judge allowed the applications of the appellant and these creditors. 
The respondent appealed to the High Court against the dismissal of the 
insolvency petition, but the High Court dismissed the appeal on the 11th 
January 1932. The appellant filed a suit against the respondent on the 27th 
April 1932 claiming damages for unlawful attachment and seizure of his 
property. For the purpose of limitation the appellant claimed to deduct the 
period between the 16th May 1929 and the 11th January 1932, 


Held, that the appellant could not do so, and that his suit was barred 


by limitation. 
P. K. Basu for the appellant. 
Rafi (with him P. B. Sen) for the respondent. 


.* Special Civil Second Appeal No. 173 of 1933 from the judgment of the 
"District Court of Myingyan in Civil Appeal No. 22 of 1933. 
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~ Dunk ey, J.—In my opinion this appeal fails. 
on the question of limitation, and therefore it is 
unnecessary to decide the other points which have 
been raised in the prosecution of the appeal. 
The defendant-respondent, S. E. Bholat, filed 
a petition in the District Court of Myingyan on the 
24th April 1929 for the adjudication as insolvent of 
his debtor, Ayakalai Nadar. On the 10th May 1929 
he made an application, under section 21 (2) of 
the Provincial Insolvency Act, for the attachment 
by actual seizure. of goods lying in his debtor’s shop 
at Taungtha. This application was allowed and a 
warrant of attachment was issued, and it was. 
executed and the goods seized on the same day.. 
On the 16th May 1929 the present appellant, 
M.S. Poonasawmy Pillai, made an objection, under 
section 4 of the Provincial Insolvency Act, to this. 
attachment and seizure, alleging that the property 
seized had been sold to him sometime previously | 
and was in his possession. as his own property at 
the time of the seizure. At the same time he 
and some other creditors of the debtor, Ayakalai 
Nadar, joined with the latter in objecting to the 
latter’s adjudication. The question of the adjudication 
of Ayakalai Nadar and the appellant’s objection to: 
the attachment and seizure of these goods were 
heard and decided together, and after a prolonged 
hearing, by a judgment dated the 10th February 1931,. 
the learned District Judge rejected the respondent’s. 
petition to adjudicate Ayakalai Nadar, and also held 
that the property seized was the property of the 
appellant and ordered the removal of the attachment. 
-On the 8th May 1931 Civil Miscellaneous Appeal 
No. 70 of 1931 of this Court was instituted. by 
the respondent. It was against the dismissal of 
his petition to adjudicate Ayakalai Nadar. The 
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present appellant was joined as a respondent in this 
appeal because he had objected to the adjudication. 
' There was no appeal against the order of the 
learned District Judge holding that the property 
attached and seized was the property of the appellant 
and removing the attachment thereon.. On the 11th 


_. January 1932 this appeal was dismissed by a Bench. 


Sof. this Court. 

. On the 27th April 1932 the appellant instituted 
Suit No. 9 of 1932 of the Subdivisional Court of 
Myingyan against the respondent, claiming damages 
for the unlawful attachment and seizure of these 
properties, and it is out of this suit. that the 
present appeal. arises. The appellant was_ partially 
successful before the Subdivisional Court, but on 
appeal to the District Court his suit was dismissed. 
All the above dates, so far as they are relevant 
- to the question. of limitation, are set out in the 
-appellant’s plaint in this suit, and in paragraph 9 
thereof, in order to prevent the operation of the 
_ provisions of the Limitation Act, he called in aid 
the “proceedings, subsequent to the attachment and 
seizure of the goods, in the District Court and 
_in the High Court, and set-up that he was entitled 
to deduct the time spent in prosecuting these 
proceedings. 
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On behalf of the appellant a preliminary objection ‘ 


has been raised that the question of limitation could 
not be considered by the District Court on appeal, 
and also cannot be considered by this Court on 
second appeal, because the point was abandoned 
by: the respondent in the original Court. No doubt, 
it is stated in the judgment of the learned Sub- 
divisional Judge that the question of limitation in 
the suit before him was abandoned by the defendant, 


that is, the present respondent, but actually it was. 
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mentioned by the respondent in his written statement, 
and the question is included by -implication in the 
first issue framed in the suit, which is “Is the 
suit maintainable ?’’. But, however that may be, 
in my opinion the provisions of section 3 of the 


Dunsey, J. Limitation Act are applicable to the present case, 


and therefore it was incumbent upon the Sub- 
divisional Court, of its own motion, to consider 
the question of limitation, whether it was abandoned 
by the defendant or not. Consequently, even though 
the respondent did not argue this point before the 
original Court, it was open to him to raise | ‘it on 
appeal. i 

As authority for the proposition that Hie ‘point: 
could not be raised on appeal because it had been 
abandoned in the original Court, learned counsel 
for the appellant has cited the case of Muddana 
Virayya v. Muddana Adenna (1), but this case 
is clearly distinguishable from the present case, for 
the question of limitation there depended upon the 
determination of certain issues of fact and the 
allegations of fact necessary to show that the case 
was out of time were not proved by the defendant ; 
in the present case, on the contrary, all the relevant - 
\ dates necessary to determine the question of limitation 
are set out in the pleadings. When on the face of 
the plaint it appears that the suit is barred by 
limitation, the Court is bound to consider the 
question of limitation and fo come to a_ decision 
thereon, whether it is raised by the defendant 
or not; but where it may appear, on the évidencée 
adduced in the case on either side, that the suit is 


_ out of time, if the plea of limitation is not taken and 
‘the facts necessary for the determination of the 


(1) 58 M.L.J. 245. 


VoL. XIII] | RANGOON SERIES. 


question are not pleaded and consequently are not 
in issue, in such a case the Court is not in a 
position to see that the matter is out of time, 
and, therefore, if the plea is not raised or is 
_ abandoned by the defendant, the Court. cannot act 
upon it, nor can it be taken up on appeal. 

- ‘It is admitted that the Article of the Limitation 
Act relevant to the present suit is Article 29 of 
the First Schedule, which is as follows: 


For compensation for wrengful seizure | One The 
of moveable property under legal | year.| date cf 
process. : seizure. 


One argument which has been raised on behalf 
ot the appellant is that the attachment of property is 
a continuing wrong and that therefore time does not 
begin to run until the attachment ceases, but it seems 
_ to me that there is no force at all in this argument, 
' for the date from which time begins to run is not 
the .date of the attachment, but the date of the 
seizure. In this case the date of the seizure was the 
.10th May 1929, and the suit was not instituted until 
the 24th April 1932, and, therefore, the suit of the 
plaintiff-appellant was, on the face of it, out of time 
by a period of nearly two years. Po 

However, on behalf of the appellant it is urged 
that he is entitled to deduct the period from the 
date of his objection to the attachment, that is, the 
. 16th May 1929, to the date of the final order of 
this Court in Civil Miscellaneous Appeal No. 70 of 
1931, that is, the 11th January 1932. It is admitted 
that the provisions of section 14 of the Limitation 
Act, which is the section of the Limitation Act 
under which the time spent in the prosecution of 
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another proceeding can be excluded, are not appli- 
cable to the facts of the present case, but it is urged 
that when the matter out of which the plaintiff's 
cause of action arises is the subject-matter of any 
proceeding before the Courts, then limitation is 
suspended during the pendency of that proceeding, 

The cases on which learned counsel for the 
appellant relies as authority for this proposition are: 
Mussumat Ranee Surno Moyee v. Shooshee Mokhee 
Burmonia and others (1), Mussamat Basso Kuar and 
others v. Lala Dhum Singh (2), Lakhan Chunder Sen 
v. Madhusudan Sen (3), Nrityamoni Dassi v. Lakhan 
Chandra Sen (4), and Ma Hnit v. Fatima Bibi and 
another (5). In my opinion, however, the facts\ of 
all these cases are plainly distinguishable from those 
of the present case, and they are no authority for 
holding that a cause of action is suspended while 
the plaintiff is seeking to prove in other proceedings 
the facts upon which his cause of action depends, 
and that is the argument which has been advanced 
on behalf of the appellant in this case. 

In Mullapandi Satyanarayana Brahman ana two 
others v. Maganti Seethayya (6) it has been held 
that no equitable grounds for suspension of a cause 
of action can be added to the provisions of the 
Limitation Act, and in Pannaji Devichand Firm v. 
The Firm of Senaji Kapurchand at Bellary (7) it has 
been held that Article 29 of the Limitation Act 
applies to, all cases where specific movable property 
is actually seized, and that the starting point of 


limitation is the date of actual seizure and the time 
taken in getting the seizure declared illegal either on 





(1) (1868) 12 Moo. 1.4. 244. (4) (1916) I.L.R. 43 Cal. 660. 
(2) (1888) 15 L.A. 211. (5) (1927) LL.R. 5 Ran. 283. 
(3) (1907) I.L.R. 35 Cal. 209. : (6) (1926) I.L.R. 50 Mad. 417. 


(7) (1930) I.L.R. 53 Mad. 621. 
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appeal or by other means cannot be deducted. This 
last authority definitely concludes the case against 


the appellant. 
But, whatever view may be taken as to the suspen- 


‘sion on equitable grounds of the appellant’s cause ™ 


of action, it appears to me to be clear that such 
period of suspension must in any event have ended 
oon the 10th February 1931, when the learned District 
Judge passed his order declaring the appellant to be 
the owner of the property seized and ordering the 
removal of the attachment. In Juscurn Boid v. 
Pirthichand Lal Choudhury (1) their Lordships of 
the Privy Council observed that under Indian law 
and procedure an original decree is not suspended 
by presentation of an appeal nor is its operation 
interrupted where the decree on appeal is one of 
dismissal. The case of Martand Mahadev Dunakhe 
v. Dhondo| Moreshwar Dunakhe and another (2) is 
to the same effect. Moreover, the correctness of: the 
learned District Judge’s decision as regards the 
removal of the attachment of the appellant’s property 
‘was not raised in Civil Miscellaneous Appeal No. 70 
of 1931, and for this reason also the time spent in 
prosecuting this appeal cannot be deducted. Conse- 
quently, even allowing that the argument on behalf 
of the appellant, regarding the suspension of his 
cause of action, is wholly correct, the appellant’s 
suit was out of time, for, at the latest, time began to 
tun from the 10th February 1931, and his suit was 
not instituted until the 27th April 1932. 

This appeal, therefore, fails, and is dismissed with 
costs, advocate’s fee in this Court ten gold mohurs. 


(1) (1918) I.L.R. 46 Cal. 670 at p. 679. (2) (1920) LL.R. 45 Bom. 582. 
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APPELLATE CIVIL. 


Before Mr. Justice Baguley, and Mr, Justice Mosely. 


VERTANNES 
v. 
LAWSON AND OTHERS.* 


Appeal in forma pauperis—Rejection of application for Icavc to appeal as a 
pauper —Unstamped memorandum of appeal—Validation of memorandum 
by payment of court-fee—No subsisting appeal— Payment of court-fee, Court's 
discretion—Civil Procedure Code (Act V of 1908), s. 149. 

Where an application for leave to appeal in formd pauperis is rejected the 
appeal does not subsist. The memorandum accompanying the application 
cannot be stamped so as to validate it with effect from the date of the 
presentation of the application for leave to appeal. The applicant may file, 
subject to limitation, a memorandum of appeal duly stamped. 

S. Anamallay v. O.M.M.R.M. Chetty Firm, 7 L.B.R. 90—approved. 

Bishnath Prasad v. Jagarnath, 1.L.R. 13 All. 305—re ferred to. 

Achut Ramchandra v. Balyya, 1.L.R. 38 Bom. 41 ; Bai Ful v. Bhavanidas, 


LL.R. 22 Bom. 849; Nallavadiva Ammal v. Subramania, 1.L.R. 40 Mad. 
687—dissented from. : 


Under s. 149 of the Civil Procedure Code the Court has a discretion to 
allow or disallow court-fees to be paid on a document that is filed without 
a court-fee or an insufficient amount of court-fee. 

Khatumannissa Bibi v. Chowdhury, 38 C.W.N. 650--referred to, 

The applicant sued on the Original Side for Rs. 15,000 as damages for 
malicious prosecution. The suit was dismissed. He applied for leave to 
appeal as a pauper, but his application was: rejected under O. 44, r. 1, of the 
Civil Procedure Code. He then applied, nearly two months after the dismissal 


-of his application, to amend bis mernorandum of appeal by reducing the 


amount claimed to Rs. 1,000 or Rs. 500, and for further time to stamp it on the 
new valuation. He pleaded proverty as his excuse, and urged that he was 
anxious to clear his good name. 


Held, that the appeal was barred, and even if the memorandum originally 
filed could be regarded as a subsisting document, the Court in the circum- 
stances of the case ought to refuse to exercise its discretion in favour of the 
applicant. 


J.. Vertannes for. the applicant. 





* Civil Misc. Application No. 67 of 1934 from the judgment of this Court 
on the Original Side in Civil Reg. No. 493 of 1933. 
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MOosELY, J.—The application before the Court is 
one under section 149 of the Civil Procedure Code. 
The applicant filed a suit on the Original Side of 
this Court for Rs. 15,000, damages for malicious 
prosecution. His suit was dismissed. He then 
applied for leave to appeal in formd pauperis against 
this decree, and his application was rejected under 
Order 44, rule 1, as the Court saw no reason to 
think that the decree was contrary to law or other- 
wise erroneous or unjust. The applicant then applied 
for an opportunity to be allowed to amend _ his 
memorandum of appeal by reducing the amount 
claimed, and then to be allowed time to stamp it on 
a new valuation. 

We have heard the applicant’s advocate at length on 
this application. Even now he will not state the 
exact amount at which he wishes to value his 
_appeal, but says that he proposes to reduce it to 
Rs. 1,000, or Rs. 500 or so. It should be noted that 
the applicant has been adjudicated insolvent and 
has not been discharged. 

‘Section 149 of the Civil Procedure Code reads 
as follows : 


“ Where the whole or any part of any fee prescribed for any 
document by the law for the time being in force relating tn court- 
fees has not been paid, the Court may, in its discretion, at any 
stage, allow the perscn, by whom such fee is payable, to pay the 
whole or part, as the case may be, of such court-iee ; and upon 
such payment the document, in respect of which such fee is 
payable, shall have the same force and effect as if such fee had 
been paid in the first instance.” 


There’ are two questions for decision. Firstly, 


whether there is a subsisting appeal before the - 


Court of which the memorandum can be stamped 
with this reduced court-fee ; and, secondly, whether 
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the Court ought to use its discretion in allowing 
such: a reduction. Sie 

The limitation for applications for leave to appeal 
in formd pauperis is thirty days from the date of 
the decree, under Article 170; while limitation for 
admission of appeals from decrees of the Original 
Side is twenty days, under Article 151. The date of 
the decree of the Original Side was the 6th of June, 
1934, and the appeal was filed on the 25th of June. 
The application for leave to appeal in formd pauperis 
was rejected on the 24th of July. 

There is no reported ruling of this Court on the 
question whether in such a case, after rejection of 
an application to appeal in formd pauperis, the 
appeal still subsists. The only reported decision on 
the subject in this Province is a ruling of the late 
Chief Court in 1913 [S. Anamallay v. O.M.M.R.M. 
Chetty Firm (1)], where it was held that the appeal 
did not subsist. An earlier case quoted [Shaik Buffati 
v. Kalloo Khan (2)| was a case where the application 
for leave to appeal was itself presented out of 
time. 
In S. Anamallay’s case, a Bench o: the Chief 
Court held that the earliest case on the subject [Skinner 
v. Orde (3)] was clearly distinguishable. That was a 
case where the applicant obtained funds which enabled 
him to pay the court-fees during the enquiry into 
his pauperism. It was held, agreeing with Bishnath 
Prasad v. Jagarnath Prasad (4), that when the appli- 
cation for permission to appeal as a pauper was before 
tae Judge there was no appeal before him, but merely 
this application. The appeal would have, it was said, 
only come into existence before him on leave to 


(1) (1913) 7 L.B.R. 90. (3) (1879) LL.R. 2 All, 241. 
(2) (1905) 3 L.B.R. 194, (4) (1891) LL.R. 13 All. 305. 
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appeal having been granted. As the application was 


1934 


rejected no appeal ever became alive before the Court VERTAN 


in connection with the application proceedings. The 
memorandum of appeal only became such, and could 
be acted on as such,-when duly stamped. It started 
a fresh “proceeding altogether, and the period of 
limitation ran from the time that it was received 
duly stamped. 

In Bishnath Prasad’s case, Edge C.J. and 
' Straight J. said : 


“We do not think that a piece of unstamped paper which 
only accompanied a petition to appeal in formd pauperis could 
be called a memorandum of appeal in the proper sense cf the 
‘term which the Judge could take ccgnizance of or make any 
order upcn.” 


A leading case on which the applicant’ here 
relies is Bai Ful v. Desai Manorbhai Bhavanidas (1). 
That was a case where leave to appeal in formd 
pauperis was refused, and the applicant was allowed 
to stamp his appeal at a lower valuation. This 
appeal was accepted, but then was dismissed as 
time-barred. The Judges differed as to whether the 
original memorandum. of appeal ceased to be such 
when the application for leave to appeal in formd 
pauperis was rejected. Farran C.J. said that the 
application ard the appeal were separate documents, 
thereby differing from a petition to sue as a pauper, 
which included the plaint, the allegations as to 
pauperism, and the prayer to sue in formd pauperis. 
He said that the Judge had dealt with the pauper 
application, but not necessarily with the memorandum 
of appeal which accompanied it. An unstamped memo- 
randum of appeal was not a nullity. In every case 


{1) (1897) LL.R. 22 Bom, 849, 
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the appeal would be time-barred if the application 
were rejected. If so, he said, the liberty reserved 
by section 413 (Order 33, rule 15) to file an ordinary 
appeal would be rendered idle. He said that this 
consideration must, he thought, have been present in 
the mind of the Legislature when they. enacted 
section 592 (Order 44, rule 1), or else why should 
they have provided for the presenting of two separate 
documents, and not one as in the case of a petition 
to sue as a pauper. . 

It is not, I think, ‘necessary to impute any 
intention: of this kind to the Legislature, for it 
is obvious, I think, that the reason why an application 
to sue as a pauper must contain the plaint as an 


-integral part of the application is merely _ that’ 


the application must show the cause of action, and 
if there is no cause of action the application 


is bound to be dismissed under Order 33, rule 


5 (d). 
Order 33, rule 15, refers to pauper suits, and 
enacts that if the application to sue as a pauper he 
refused the applicant should be at liberty to insti- 
tute a suit in the ordinary manner. Order 44, rule i, - 
lays down that a person entitled to prefer an appeal, 
who is unable to pay the fee required for the 
memorandum of appeal, may present an application 
accompanied by a memorandum of appeal, and may 
be allowed to appeal as a pauper “ subject in all 
matters . . . to the provisions relating to suits 
by paupers in so far as those provisions are appli- 
cable.’ I cannot see how Order 33, rule 15, which 
relates to suits in formd pauperis 1s in favour of © 
this line of argument. There is nothing, of course, 
to prevent a person whose application to appeal as 
a pauper has been rejected from appealing in the 
ordinary manner. If Order 33, rule 15, has any 
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application at all, it would, on analogy, I think 
merely imply that the pauper appellant could not 
file a fresh application to appeal in formd pauperis, 
but could file a (separate) appeal later. It is true 
that in some cases, as here, the limitation for appeal 
is shorter than that for pauper applications, but 
that is not invariably so, and, in fact, the limitation 
for appeals from Courts other than the Original 
Side is ninety days under Article 156. 


Candy J. (pp. 858 and 859), on the other hand, 
appears to have held that there was no _ subsisting 
appeal before the Court. He said that if the appli- 
cation was rejected the applicant was at liberty, on 
the analogy of Order 33, rule 15, to file an appeal 
in the ordinary manner, and there was no possible 
objection to the memorandum of appeal being returned 
to him so that it might be used as the memorandum 
of appeal “‘ instituted in the ordinary manner”, that 
is, with the necessary court-fee attached. But he 
said he could find no rule in the Civil Procedure 
Code providing that if this be done the appeal 
should be deemed to have been instituted on the 
day when the application to appeal as a pauper was 
presented. “le went on to remark (p. 860) : 


“TI do not think that the fact that when the would-be 
appellant presents an application fcr leave to appeal as a 
pauper he presents with it a separate memorandum of appeal 
(whereas a would-be plaintiff asking for leave to sue as a 
pauper writes his application and plaint all in one), makes 
any difference. If the Legislature intended that on the Court 
refusing to allow the would-be appellant to appeal asa pauper, 
the Court must dispose of the memorandum of appeal, which 
had been filed with the application, then ncthing would have 
been ‘easier than to enact provisions to that effect. No- doubt 
the short period cf limitation given for filing an appeal in a 
District Court must in most cases make an appeal time-barred 
if the application to be allowed to appeal as a pauper is refused.” 
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In an earlier case [Jummnabai v. Vissondas Rutton- 


Vertanses chund (1)] it was assumed without discussion that the 


Lawson. 


MosELy, J. 


court-fee in such a case can be paid at any time. 
Durga Charan Naskar v. Dookhiram Naskar (2), also 
relied on by the applicant, is not relevant here. It 
is a Case where the court-fees were paid during the 
hearing of the application for leave to appeal. 
Another case relied on for the applicant is Achut 
Ramchandra Pai and another v. Nagappa Bab Balgya 
and others (3). It was a case of an ordinary appeal 
filed on an eight-anna stamp on the Jast day allowed 
by the law of limitation where a court-fee of Rs, 205 
was required. The Court refused to grant the time 
applied for to pay the requisite sum and rejected the 
appeal. It was held by the High Court, reversing 
that order, that Order 7, rule 11, applied, and that 
the Court should have granted time. This ruling has 
been dissented from, I believe, by every other High 
Court in India. I need only quote, to the contrary, 
Akkaraju Seshamma and others v. Namburi 
Venkatakrishna Rao (4); Ram Sahay Ram Pande v. 
Kumar Lachmi Narayan Singh (5); Brij Bhukhan 
v. Tota Ram (6); and Lekh Ram v. Ramji (7). 
Other cases are quoted in Mulla’s Coinmentary on 
section 149, page 390, 3rd Edition. 

Nallavadiva Ammal v. Subramania Pillay and 
others (8) is much relied on by the applicant. The 
Judges there followed Farran C.J. in Bai Ful’s case. 
Oldfield J. agreed that the decision on the appellant’s 
pauperism disposed only of his application for leave 
to appeal as a pauper, and left undisposed of the 
memorandum of appeal which must accompany that. 





(1) (1897) LL.R. 21 Bom. 576. (5) 3 B.LJ. 74. 
(2) (1899) LL.R. 26 Cal. 925. (6), (1928) IL... 50 All. 980. 
(3) (1913) LL.R. 38 Bom. 41. (7) (4920) LL.R. 1 Lah, 234. . 


(4) 27 Mad. LJ. 677. (8) (1916) 1.L.R, 40 Mad. 687. 
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application. The memorandum, though unstamped, 
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1934 


was not a nullity, and could be validated with effect VeRTANNE! 


from the date of presentation by the supply of the 
requisite stamp. He admitted that this reasoning 
was, of course, open to the objection that appeal 
memoranda in pauper cases were not usually dis- 
missed by any order distinct from that passed on the 
pauperism application, and are not in practice returned 
for payment of deficient duty, as ordinary memoranda 
would be. 

Sadasiva Ayyar J. adopted Farran C.J’s argument 
that the memorandum of appeal was a different paper 
from the application for permission to appeal as a 
pauper, and therefore,—thereby differing from the 
procedure in pauper suits,—the rejection of the appli- 
cation to appeal as a pauper left the separate memo- 
_randum of appeal intact. 

The learned - Judge went so far as to suggest 
(p. 697) that there might ‘be a rule framed that 
“whenever an application to appeal as a pauper 
was rejected that Court should at once pass an 
order. granting reasonable time to the appellant to 
pay the stamp duty due on the memorandum of 
appeal. 

I would, with all eee dissociate myself as 
emphatically as I can from the assumption underlying 
this remark. So far from encouraging pauper appeals, 
the Legislature has thought fit to discourage them by 
enacting that they shall only be admitted on very 
limited grounds,—that is only where the judgment 
and decree are on the face of it unjust and contrary 
to law. Why a pauper appellant should be at liberty 
to have two opportunities of appealing,—opportunities 
denied to the ordinary appellant,—I do not know. 
He has chosen to take advantage of his privilege of 
Brae Ps a pauper and suffer the disadvantage of 
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confining his appeal to those limited grounds. I 
cannot see why he should be allowed, as suggested 
by the learned Judge, to revise his appeal, raise 
money?from his friends, and file an appeal, which 
can be on grounds far wider than a pauper application, 
namely on the evidence. 

Nallavadiva Ammal’s . case was also followed in 
Mahant Diyal Das v. Mahant Sundar Das and Msi. 
Bhagwan Devi and another (1), and on the same 


grounds. 


It appears to me that the decision in S. Anamallay’s 
case was on the right lines. The question is not 
whether the Court when rejecting an application to 
appeal as a pauper has disposed of the appeal, but- 
whether there is really a subsisting appeal before . 
the Court. Admittedly the appeal is on a separate 
piece of paper, and is not necessarily disposed of, 
in the sense of adjudicated on. An application to 
appeal as a pauper must, like an application to sue as © 
a pauper, contain certain particulars, namely the 
reasons why it is alleged that the decree of the 
lower Court was unjust. or contrary to law. The 
grounds of appeal attached usually reiterate these 
particulars, and may, in addition, contain other grounds 
based on the evidence. -But, in my opinion, the 
memorandum of appeal is merely ancilliary to the 
application, and can only come into effect and be 
treated and acted on as 2 memorandum of appeal 
when and if the application to appeal as a pauper 
is allowed ; whereon the appeal is necessarily admitted 
(provided, of course, that subsequent enquiry does 
not disprove the alleged pauperism). I am not moved 
by the argument that if the application to sue as a 
pauper be rejected there can seldom be time for the 


(1) (1921) LL.R. 3-Lah, 35, . 
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applicant to stamp and file an ordinary appeal within 


5 


1934 


the period of limitation, for, as I have said, I see no verranne: 


reason why he should be allowed such an exceptional 
double opportunity, and, as remarked by Candy J. 
in his judgment, there is no express provision in 
the Code for this. I would note here that the pro- 
visions of Order 44, rule 1, have recently been 
dealt with by this Court in San Shwe v. Haji Ko Ishaq 
{1), but in a different connection, namely as to whether 
an order rejecting an application to appeal as a 
pauper is “a case decided ” or merely an interlocutory 
order. This case came before a-single Judge (Otter 
J.) who said that from the plain words in the 
provisions of Order 44, rule 1, it would appear 
that the application for permission to appeal as a 
pauper is a proceeding entirely distinct from the 
appeal itself. The memorandum of appeal ought 
not to be considered until after the hearing of the 
application. The Judge deciding an application for 
Jeave to appeal is under no obligation to dismiss 
the appeal. In fact, except for the purposes of the 
proviso to rule 1, he has no concern with the 
appeal at all. Indeed it was said “the applicant 
can always appeal within the time allowed by 
limitation, provided he pays the necessary court- 
fees.” This case is cited as one in favour of the 
applicant, but these remarks, perhaps somewhat obiter 
to that case, will not help him. 

In any case, as regards the second question 
before us, we are on, I think, indisputable ground. 
The provisions of section 149 are discretionary, and 
I cannot see how in the present case we should 
be exercising a proper discretion if we allowed the 
applicant, as he prays, to put a nominal value on 


(1) (1930) I..R. 9 Ran. 92, 
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his appeal, for the purpose, he says, of clearing 
his name. In this connection I would quote the 
case of In re Sm. Khatumannissa Bibi v. Durjodhone 
Roy Chowdhury and others (1),. where it was held 
that inability to raise funds is not a sufficient ground 
which would entitle the Court to exercise its discre- 
tion under section 149 of the Civil Procedure Code. 
This was a case of an ordinary appeal filed on a. 
court-fee of Rs. 2 only, on which the court-fee pay- 


able was Rs. 975. The ground alleged for the 


deficiency was poverty and inability to pay the court- 
fee on the day of presentation of the memorandum. 
of appeal. The cases already cited as differing from. ° 
Achut Ramchandra Pai’s case were quoted here, and 
it was said that where the appellants had deliberately,. 
and to suit their own convenience, paid on their 
appeals insufficient court-fees, and in effect only a. 
small fraction of the fees admittedly payable, the 
Court was not bound to receive the appeals and give 
the appellants time to make good the deficiency. It 
could hardly be said that the discretion should be 
exercised where the ground urged was mere inability 
to pay. No doubt, as was remarked in hbishnath 
Prasad’s case, if an insufficiently stamped memoran- 
dum of appeal was accepted by inadvertence time might 
be given to the appellant to supply the deficiency. 

The present case is stronger, for it is not merely 
a case of poverty, and not a case of mistake or 
inadvertence at all. The applicant was presumably 
in a position to raise the small court-fee now pro- 
posed when he filed his original application to appeal 
as a pauper, and I entirely fail to see why. any 
second opportunity should be given him. This 
application will therefore be dismissed. 


(tf) 38 C.W.N. 650, 
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BaGuLey, J.—I agree with the judgment of my 194 
Jearned brother, and would like to associate myself Verranne: 
emphatically with his remarks concerning the suggestion Lawson. 
thrown out in Nallavadiva Ammal v. Subramania 
Pillay and others (1) that whenever an application 
to appeal as a pauper is rejected the Court should 
automatically pass an order granting time to the 
would-be appellant to pay the stamp duty due on 
the memorandum of appeal. I am unable to approve 
of that frame of mind which thinks that no case 
has been satisfactorily decided until it has been 
carried through every Court of appeal allowed by 
law. Courts which deal with the trial of cases are 
not so bad as ali that. It is interesting to work 
out what would really happen if such an order 
allowing time for payment of the stamp duty were 
automatically to be allowed. In every such’ case 
the result would be either (a) that the stamp duty 
is paid, or (6) that it is not paid. In the case of (8) 
the order allowing time is clearly infructuous. The 
«ase (a) may be sub-divided into: 

-(a){a) The applicant could not have paid the 

a duty when he applied for leave to appeal as 

a pauper, and 

_ (a) (6) he could have paid the duty. 
In case (a)(b) it is clear that his original petition 
for leave to appeal as a pauper was made mala fide, 
and supported, presumably, by perjury. That such 
a man should be given a second chance is obviously 
improper. : 

In case (a) (a), when the duty is subsequently 
paid, it follows that the person must have raised 
money after his application for leave to appeal as a 
pauper was dismissed. In practically every case . 


(1) (1916) LL.R. 40 Mad. 687. 
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there is only one way in which money can be raised 
under these circumstances and that is by entering 
into a champertous agreement with some litigious 
speculator to provide funds; and it is well known 
that when..a case has been lost in‘ the trial Court 
and an application for leave to appeal as a pauper 
has been dismissed, such an agreement would mean: 
that, if the appeal was successful, the speculator would 
get practically all the profits, and only a smail 
residue would be left for the pauper. The cases (a) 
(a) may, therefore, be divided into : 

(a) (a) (a) in which the appeal is ultimately 

successful, and’ 

(a) (a) (6) in which it is unsuccessful. 
In case (a) (a) (b), the unfortunate opposite party 
would be saddled with the costs of the appeal, which 
he would be quite unable to realize unless he were 
able to track down the financier and get an order 
for him to furnish security for the costs, or make 
him a joint-appellant; and in every other case the 
order which allowed the appeal to be proceeded with 
would result in an irreparable loss,—a loss which is 
really irreparable,—to the ultimately successful party, 
who must be regarded as being in the right as he 
has won in the ultimate Court of appeal. The 
pauper, therefore, would only benefit, almost to a 
negligible extent in cases which come under (a) (a) (a). 

We see, therefore, that in cases (6) the proposed: 
‘order would be infructuous; in cases (a) (b) the 
proposed order would have improper results; and in: 
cases (a) (a) (6) the order would cause irreparable 
loss to an innocent party, and in the small residue 
of cases the main benefit would accrue to a specu- 
lator in litigation. In my opinion, the passing of. the 
rule as proposed would be to the highest degree 
objectionable. 


VoL. XIII] . RANGOON SERIES. 


_ In the present case Mr. Vertannes on behalf of 
his client says that he only wants to appeal in order 
to save his client’s good name. He should have 
thought of that before. When he filed the appli- 
cation for leave to appeal as a pauper he was thinking 
mainly of the Rs. 15,000 damages. It is only when 
he has failed to get this money that his good name 
becomes of great importance to him; and I agree 
that when a man has had his chance and lost it 
there is no reason why the Court should go out of 
its way to give him a second chance. 


PRIVY COUNCIL. 


DAWSONS BANK, LIMITED, AND OTHERS 
: v. 
VULCAN INSURANCE COMPANY, LIMITED. 


[On Appeal from the High Court at Rangoon.] 


Insurance (Fire)—Policy—Misdescription of insured premises—Material 
nusdescription—Avoidance of Policy, 

A misdescription of the premises insured under a policy against fire is a 
material misdescription which avoids the policy if it would affect the mind of a 
reasonable insurer, either as to accepting the risk, or as to the premium which 
he would place upon the risk. Whether a misdescription is material or is not, 
is partly 4 question of evidence and partly a question of law. : 

A policy described the premises thereby insured against fire as constructed 
of brick walls in the ground storey, whereas only the back wall was wholly 
of brick, ‘the front wall being of timber and the side walls of timber for 
two-thirds of their length. The evidence of witnesses experienced in the 
business of insurance in Burma showed that a higher premium wouid have 
been charged in the case of premises of the latter description. 

Held, that the misdescription was material to the policy, and prevented 
the insured from succeeding in a suit to recover under it. 

Decree of the High Court, LL.R. 11 Ran. 266, affirmed, 


Appeal (No. 16 of 1934) from a decree of the 
High Court in its Appellate Jurisdiction (March 8, 
1933) reversing a decree of that Court in its 
Original Jurisdiction (May 17, 1932). 


* Prescnt : LoRD ATKIN, LORD ALNESS, and Sir SHADI LAL, 
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The appellants instituted a suit against the 
respondents in the High Court claiming under a 
policy of insurance against fire on the ground that 
the insured premises had been burnt down. The 
written statement raised the defence that the 


‘defendants were not liable, because there was a 


material misdescription of the premises insured. 

The facts appear from the judgment of the 
Judicial Committee. 

The trial Judge (Das J.) held that there had 


“been a misdescription, but that it was not a material’ — 


misdescription. He made a decree for the insured 
sum. : 
An appeal was allowed and the suit dismissed. 


_ Page C.J., with whose judgment Mya Bu J. agreed, 


held that the misdescription was a material mis- — 
description and avoided the policy. The learned — 
Chief Justice rejected a contention, not urged upon 


the present appeal, that knowledge of the true facts 


was to be imputed to the defendants, because the 
plaintiffs acted as their local agents. Reference was 
made to English authorities upon that point. The 
appeal is reported at I.L.R. 11 Ran. 266. 


Oct. 29. The judgment of their Lordships was 
delivered by 


Lorp ATKIN. This is an appeal from the High 
Court at Rangoon sitting in appeal, which reversed 
the decision of the trial Judge in a claim brought 
by the appellants upon a policy of insurance against 
fire. : 

The premises were situated at Moulmeingyun in 
Burma. The appellants were the mortgagees of the 
premises, who, in accordance with the terms of the 
mortgage, had taken out a policy of insurance upon 
the mortgaged property. The particular policy was 
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taken out with the respondents, the Vulcan Insurance 
‘Company, Limited. The premises had apparently at 


1934 


Dawson 


one time been insured in the Northern Assurance yank, Li 


‘Company, but they had ceased to carry the risk. 
It was said that they had withdrawn from fire business 
in Rangoon ; whether that is so or not their Lord- 
ships do not know. At any rate, in 1929, the 
policy was taken out with the Vulcan Insurance 
‘Company, having originally been written by the 
Northern Assurance Company, The risk and 
‘description of the property was, it is said, taken 
from the original policy with the Northern Assurance 
‘Company. It is described as being ‘“ Three buildings, 
the property of the insured, situated at the corner 
of Strand Road and Ferry, Moulmeingyun, Myaungmya 
District. Said buildings are constructed of brick 
walls and cement flooring in the ground storey, 
‘timber walls and flooring in the upper storey with 
shingled roof. .Used as retail shop for hazardous 
and non-hazardous goods in the ground floor and 
above as dwellings.” . 

There was a fire by which the. premises were 
‘totally destroyed in March, 1931, and on a claim 
‘being made, after some delay in making up their 
‘minds, the insurance company finally resisted the 
‘claim on the footing that there had been a material 
misdescription of the property. It is admitted that 
there was, in fact, a misdescription of the property, 
‘and the only question is whether the misdescription 
was a material misdescription, by which one would 
-ordinarily mean a misdescription such as would affect 
the mind of a reasonable insurer either as to accept- 
‘ing the risk or as to the premium which he would 
place upon the risk. Whether a misdescription is 
material or is not, is partly a question of evidence, 
and also partly a question of law. 
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In this case the learned trial Judge said he 
was not satisfied that the misdescription was material, 
and the learned Chief Justice and his colleague 
thought the misdescription was material. 

It is not very easy to ascertain what was the 
exact condition of these premises, because at one time: 
apparently they consisted of only one building, and 
at another stage in the proceedings when a policy 
was taken out, they had been divided laterally intc: 
three buildings, and their Lordships were told that 
at the time the fire took place they had been divided. 
into five buildings, so that there were five shops and 
buildings overhead. But the question as to the 
number of buildings is not very material in this case. 
The question is whether the building was properly 
described as “constructed of brick walls and cement 
flooring in the ground storey.” It is admitted that 
it was not so correctly described, and the question,. 
therefore, is whether that misdescription was material. 

Apparently the Burma fire companies have 
adopted for themselves a tariff, which has been 
put in evidence, consisting of the classification of 
buildings into four classes, Class I is: “ Buit of 
brick or stone, with hard roof.’ Then there are 
classifications for that. Class II is: “ Built of brick 
or stone with shingled roof.’ Then it proceeds = 
“Built of brick-nogging or partly of brick, brick- 
nogging or stone and partly of timber, with hard or 
shingled roof.” Class III is: “Built of timber 


_ throughout, with hard or shingled roof” ; and Class 1V 


is: “Built of brick, stone, iron, timber, or timber 
with mat walls, and having a roof of thatch.’ That 
classification is mo doubt a classification for the 
guidance of the insurers against fire in Burma, and 
the parties who conform to it, namely, the insurance 
companies or underwriters against fire, are entitled, 
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as far as their Lordships can see, to put their own 
construction upon it, for the purpose of business, 


J.C. 
1934 


AWVSON‘ 


because it obviously is a classification which admits Bang, L1 


of some ambiguity. 

Now the first question is what exactly was the 
nature of these buildings? There was the evidence 
of a surveyor, which seems to have been of a very 
unsatisfactory nature, because he went to the premises 
after the fire. He did not know them very well 
before, and if he did, he seems to have forgotten 
about them. He prepared a plan of the buildings, 
relying upon descriptions given to him, which 
appear to be inaccurate, and as both the Courts put 
on one side that plan, certainly their Lordships do 
so in considering this matter. But there was evidence 
of one man, who was the last witness called for the 
plaintiffs, who was the Manager of Messrs. Dawsons 
Bank, the mortgagees, who described this building, 
and his evidence has been accepted as correct in all 
the Courts. From that it would appear that the 
back wall of the premises was undoubtedly built of 
brick, and the front wall of the premises, so far as 
‘it can be said to have been a wall at all, was 
undoubtedly built of timber ; it consisted of folding 
doors which were open during business hours, but 
which when closed formed a wooden wall. The 
side walls, it is now quite clearly established, were 
partly of brick and partly of timber. They were 
partly of brick up to one-third of their length from 
the rear to the front, or of that part of the premises 
which consist of the back wall, and one-third of the 
side wall; There is no doubt that the kitchens of 
the different shops and the latrines were built for 
the most part, as far as the latrines were concerned, 
wholly of brick, and the kitchens being protected in 
this way by having brick side walls and a brick 
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back wall. But the rest of the side walls were of 
timber. nae 

In those circumstances the question arises whether 
or not this is a material misdescription. 

Two witnesses were called on behalf of the defen- 
dants, gentlemen of experience ; one of them of very 
large experience, and the other being a gentleman 
who had some experience in insurance business, and 


not being connected with this particular company, 


who said that in their opinion this misdescription 
was a material misdescription, because in their view 


if the premises consisted of one wall being brick at 


the back and the other three walls being timber, it 
was a building which they would have classed under © 


Class III of the tariff, and they would, therefore, 


have charged a higher premium on it than if it had 
been put in Class IT. 

It appears to their Lordships, as it appeared to . 
the appellate Court, that that evidence must apply in 
common sense to a case where as to the remaining 
three walls, one was of timber and both the lateral. 
walls were as to two-thirds of their length timber. 
In such a case it would appear that the danger would 
be substantially greater if the building caught fire, 
because: the two-thirds of the timber falling down 
would bring down the superstructure above it, and 
there would be a most material question as to the 
danger of fire in the first place, and the amount of 
damage caused by the fire in the second place. 

it appears to their Lordships, on the footing 
that those two outside lateral walls were as to one- 
third of their length brick and as to two-thirds 
timber, quite impossible to resist the inference that - 
that would be a material departure from the actual 
description, which was that all the ground floor 
walls were. brick. There seems to be some contro- 
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versy as to what the lateral divisions were which 
divided. up the building. Whether they were of 
brick, as this witness stated, right through from back 
to front, in two cases, and made of corrugated iron 
in respect of the other two, it still leaves the 
description of the building inaccurate, and it is, as 
appears to their Lordships, inaccurately described in 
_a matter which was material for insurance. purposes, 

In those circumstances, it appears to their Lord- 
ships that the decision come to by the appellate 
Court was correct, and their: Lordships will humbly 
advise His Majesty that the appeal should be 
dismissed. The respondents must have the costs of 
the appeal. 


Solicitor for appellants : J. E. Lambert. 
Solicitors for respondents : T. L. Wilson & Co. 


PRIVY COUNCIL. 


MAUNG SEIN SHWE > 
Vv. : 
MAUNG SEIN GYI AND OTHERs. 


[On Appeal from the High Court at Rangoon.) 


Burmese Buddhist Law —Inheritance—Kittima sous—Adoption after death of 
uifec—Oul-of-time grandchild—Manukye X, 15, 66. 

A Burmese Buddhist was survived by two &ittiia sons whom he had 
adopted after the death of his wife, also by a grandscn, theson of a daughter 
who died before her parents. No other child or grandchild of the marriage 
survived. It was contended for the grandson (1) that he was entitled to his 
grandmoiher’s half share in the common property of the marriage ; (2) that in 
the half share of the deceased he was entitled under Manukye X, 66, to double 
the share taken by each kitfima son, and that the same applied to his grand- 
mother’s half share if his first contention failed ; (3) that although he was an 
ee 

* Prescui : LORD THANKERTON, SIK LANCELOT SANDERSON, and 
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“ out-of-time grandchild” Manukye X, 15, did not reduce his share to a quarter 
of that which his deceased mother would have taken, as the text applied only 
between relations of the whole blood. 

Held, rejecting each of the above contentions, that the grandson took a 
one-twelfth, that is a quarter of a third, share of the deceased’s estate, and each 
kittima son an eleven-twenty-fourth share. 

Appeal dismissed, 


Appeal (No. 95 of 1932). by special leave from a 
decree of the High Court (June 13, 1928) affirming 
a preliminary decree of the District Court of Myaung- © 
mya {April 3, 1928). 

The decrees were made in a suit for the adminis- 
tration of the estate of a: Burmese Buddhist named 
U Po Thet, who died in 1934. The plaintiff, 
respondent No. 1, was one of two kittima sons (the 
other being respondent No. 3) adopted by the 
deceased by registered deed after the death, in 1922, 
of his wife Ma Kyi Nyo. The first defendant was 
Maung Htin Gyaw ; he was the father of the 
appellant, a minor, The appellant’s mother was 
Ma Saw Hla, a daughter of U Po Thet and Ma Kyi 
Nyo ; she died in 1914. The deceased left a 
considerable amount of property ; there was no 
evidence to show the source of any particular pert of it. 

The District Judge tried the administration suit 
together with a suit previously brought by Maung Htin ~ 
Gyaw, the appellant’s father, in which he contended 
that he was the kitfima son of the deceased and 
that the adoption of respondents Nos. 1 and 3 was 
invalid. 

The District Judge rejected the above contentions, 
and in the administration suit held that respondents 
Nos. 1 and 3, the kittima sons, were each entitled - 
to an 11/24th Share, and the appellant to a 1/12th 
share in the estate. 

Appeals in both suits were heard together by 
Rutledge C.J. and Brown J., and were dismissed. 
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Maung Htin Gyaw failed to obtain special leave 
to appeal to the Privy Council in the suit brought 
by him, and he was not a party to the present appeal 
in the administration suit. 

The facts appear more fully from the judgment 
of the Judicial Committee. . 


1934. Oct. 22, 23, 25. Upjohn K.C. and Pennell 
for the appellant. Upon the adoption of respondents 
Nos. 1 and 3 the appellant, as the only living issue 
of the marriage of the deceased, became entitled to 
a vested right in his grandmother’s half share in the 
common property of the marriage so far as it 
remained. Under well settled law if U Po Thet had 
remarried the appellant would have been so entitled: 
Maung Po Kin v. Maung Tun Yin (1), Maung Shwe 
Yu v. Ma Kin Nyun (2), Maung Sein Ba v. Maung 
_ Kywe (3). Under Burmese Buddhist law an adoption 
is made to the spouses jointly: dung Ma Khaing v. 
Mi Ah Bon (4); Manukye X, 26 and 27, throughout 
speaks of “the adoptive parents.” There was there- 
fore_a putative remarriage, and the rule with regard 
to the children’s right on a remarriage applies. The 
judgment of the Board in U Pe v. U Maung Maung 
Kha (5), referred only to death and remarriage as 
the events upon which there was a right of partition, 
but the present question was not being considered 
and the passage is obifer, as no question arose there as 
to the rights of natural or adopted children. Further, 
the adoption did not make the filtima sons children 
of the marriage ; they should be treated like children 
of a later marriage and accordingly the appellant, 
under Manukye X, 66 (see also X, 7), got a double 

(1) (1926) LL.R. 4 Ran. 207. (4) (1917) 9 L.B.R. 163. 


(2) (1929) LL.R. 7 Ran. 240, 242, (5) (1932) LL R. 10 Ran. 261, 268 ; 
(3) (1933) LLL.R. 12 Ran. 55. L.R. 59 LA. 216, 221. 
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share of that taken by each of them; Ma Min E v. 
Ma Kyaw Tahi (1), Ma Nan Shwe v. Ma Sein (2), 
Nga Lu Daw v. Mi Mo Yi (3). The appellant claims on: 
that basis in respect of the share of the deceased in the 
property of the marriage, also as to his grandmother’s. 
share, if he is not entitled to the whole. Ma Thein 
v. Ma Mya (4), was not dealing with a son adopted 
after the death of a spouse competing with children 
of the marriage. Lastly, the rule in Manukye X, 15,. 
by which an “ out-of-time grandchild” takes only a: 
quarter of the share which the deceased parent would. 
have taken, does not apply; the rule applies only as 
between claimants all of the whole blood: Ma. Guu 
Bon v. Maung Po Kywe (5). Reference was made: 
also to Mah Nhin Bwin v. U Shwe Gone (4), as to- 
the high authority of Manukye; and to May Oung’s. 
Leading Cases in Burmese Buddhist Law, 2nd edn..,. 
pp. 121, 127, 221, 257. : 


Dunne K.C. and Parikh for the respondents: 
Nos. 4, 5,6 and 8. It is not disputed that the High 
Court at Rangoon by decisions following Maung Po: 
Kin v. Maung Tun Yin (7), have laid down that 
upon the remarriage of a surviving spouse the 
children of the first marriage acquire a vested right 
in half the common property of the marriage. That 
rule was not founded upon the dhammathats, but 
was an arbitrary extension to the younger children 
of the rights of the eldest son and daughter laid 
down by the Full Bench in Ma Sein Ton v. Ma Sow 
(8). In any case the rule cannot be extended by 
analogy to the case of an adoption by the fiction of a 
putative remarriage. The High Court in Ma Shwe Yu 


(1) (1897) P.J.L.B. 1893-1900, 361. (5) (1897) U.B.R. 1897-1901, 66, 74. 
(2) (1924) I:L.R, 2‘Rani 514, (6) (1914) L-L.R. 41 Cal. 887° LR. 
(3) (1915) 2 U.B.R. (1914-1916) 66. 41 LA, 121.. i: 
(4) (1929) LL.R..7 Ran,.193, 199. (7) (1926) LL.R, 4:Ran. 207.: 

(8) (1915) 8 L.B.R. 501: 


Vov. XIil] ©“ RANGOON SERIES. 


v. Ma Kin Nyun (1), based the rule upon the 
disturbance of the family by a remarriage; that is 
inapplicable to an adoption. A Burmese Buddhist 
husband upon his wife’s death has a complete power 
to dispose of the whole estate during his lifetime, 
subject to limited rights of the eldest son and 
daughter ; it becomes his property subject to those 
rights: Ma Sein Ton v. Ma Son (2), Ma Thaung vy. 
ia Than (3). The interest of the deceased wife in 
the common property is not a separate estate. The 
claim under Manukye X, 66, also is based upon the 
impossible theory of a putative remarriage. It is 
inconsistent with the now settled principle that 
a kittima son has all the rights of inheritance of a 
natural child. That principle was laid down in 
Maung Po Anv. Ma Dwe (4), and was recognized 
in terms by the judgment of the Board in Maung 
Thwe v. Maung Tun Pe (5), which also states that 
a kittima adoption “takes the place of a testamen- 
tary disposition.” The rule in Manukye X, 15, that 
an. “ out-of-time grandchild” takes a quarter of the 
share which the deceased parent would have taken 
cannot be limited to exclude kittima sons. Apart 
from that text the appellant was entitled to no share, 


Upjohn K.C. replied. 


Nov. 20. The judgment of their Lordships was 
delivered ‘by 


StR LaNcELOT SANDERSON. This is an appeal by 
_ Maung Sein Shwe by special leave from a decree of 
the High Court of Judicature at Rangoon, dated the 


(4) (1929) LL.R.7 Ran. 240, (3) (1923) LL.R. 51 Cal. 374; L.R.S1 LA, 1., 
(2) (1915) 8 L.B.R. 501. (4) (1926) LLL.R. 4 Ran, 184, 200. . 
(5) (1917) .L.R. 45 Cal. 1; LR, 44 LA. 251. 
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13th of June, 1929, which affirmed the decree of the 
District Court (of Myaungmya, dated the 3rd of 
April, 1928. 

The suit was brought by Maung Sein Gyi (herein- 
after called the plaintiff) against the first defendant, 
Maung Htin Gyaw, the father of Maung Sein Shwe, 
who was the second defendant and is hereinafter 
called the appellant, Maung Po Chein, hereinafter 
called the third defendant, and the fourth and fitth — 
defendants, who were assignees of the plaintiff and 
the third defendant of some of the property in 
dispute. At thé time of the suit the appellant was a 
minor and was represented by his guardian and 
father Maung Htin Gyaw. 

The suit was brought by the plaintiff for the 
administration of the estate of U Po Thet, a Burmese 
Buddhist, who died in the Myaungmya district on - 
the 4th January, 1924, leaving a considerable fortune, : 


and the question’ in this appeal relates to. the 


succession ‘to the said estate. | 

The following are the material facts’ —t Po Thet 
was married to Ma Kyi Nyo. They had four children : 
the three eldest children died young and without 
issue. The fourth, a daughter, bor in 1894, was 
called Ma-Saw Hla. In 1912, the daughter married 
Maung Htin Gyaw, the first defendant in the suit. 
On the ist May, 1914, the appellant, son of the said 
daughter and the first defendant, was born. 

Five months later Ma Saw Hla died: both her 
parents were alive at the time of her death. In 
1922, Ma Kyi. Nyo,: the wife of U Po Thet and the 
mother of Ma Saw Hla, died. On the 31st Decem- 
ber, -1922,.U. Po..Thet,.made.a gift. (called .a_shinbyu 
gift).to the appellant. by a registered. deed: of about 
511 acres of’ paddy land, a pucca house.and diamond 
and gold ornaments. ‘Ani issue was ‘raised at the 
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trial as to the execution and the validity of this deed, 
but there is now no question as to this deed except that 
it is alleged by the appellant that by a slip the pucca 
house was omitted from that part of the decree 
which related to the shinbyu gift. Reference to that 
matter will be made later. 

On the 1ith October, 1923, U Po Thet eeeciien 
a deed of adoption which was duly registered. By 
this deed U Po Thet adopted the plaintiff and the 
third defendant as his kittima sons “with a view to 
inherit good and bad inheritance.” ; 

This phrase was said to mean that the adopted. 
sons would inherit not only the.assets but also the 


debts of U Po Thet. 
The deed provided that: 


“The two adoptees, namely Mg. Sein Gyi and Mg. Chein also 
undertake according to the cuties of sons towards the parent to 
perform the duties important and unimportant towards, look 
after and feed the Kyaungtaga U Po Thet when he is in sound 
health, to treat him with medicine and by the help of physician 
during his illness and to look after and take care of, according 
to law as the natural sons of Kyaungiaga U Po Thet, his own 
moveable properties,. such as diamonds, gold, rice, paddy, 
household furnitures, etc., and immoveable properties, such as 
paddy lands, pucca house, granary, garden lands, etc., with the 
exception of the pucca house, paddy lands and: diamond and 
gold jewelleries which had been given previcusly to his grandson 
Mg. Sein Shwe by a deed. Accordingly, after this deed of 
adoption of Mg. Sein Gyi and Mg. Chein who are the sons of his 
cwn younger brother Mg. Tha Dun (deceased) as Kittima sons with 
a view to inherit, is drawn up, he, the adopter. Kyaungiaga 
U Po Thet, signs it with consent.” 


In January, 1924, U Po Thet died: 
ears 1924 a suit was brought by— ‘the’ “appellant’s 
father in which” he~ claimed to’ bean adopted : son 


of U “Po”? Thet's “in this” he: failed; arid “it ig not 
necessary to refer further to that suit beyond 
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stating that the District Judge disposed of that suit 
and the present suit, which was. instituted in 
January, 1925, in one judgment. i 

In the present suit, viz, No. 9 of 1925, the 


decree : 

“(1) Declaring that he is a Keittima adcpted son of the 
deceased U Po Thet and as such is entitled to 11/48th share 
in the Estate of U Po Thet deceased. 

(2}-That the Estate of the said U Po Thet deceased be 
administered by and under the direction of this Honourable 


Court. 
That accounts of both moveable and immoveable properties 
together with mesne profits accruing therefrom may be taken.” 


An issue was stated at the trial as to the validity - 
of the adoption deed, but no question was raised in 
respect thereof in this appeal, and the adoption must 
be taken as a valid adoption. The question remains 
as to’ what was the effect thereof. 

It appears that it was not until the end of the 
trial, in fact, during the final argument, that the point 
was taken on behalf of the appellant that he must 
be considered as the son of the only surviving child 
of the first marriage, and that the adopted sons must 
be considered the no of a_ putative second 
marriage. . 

The theory on _ which. this allegation was based’ 
was that inasmuch as the adoption of the plaintiff 
and the third defendant was made by U- Po Thet 
alone, after the death of his wife, Ma Kyi Nyo, the 
plaintiff and the third defendant must ‘be considered 
as the children of a putative second marriage. It 
was therefore argued that the plaintiff and the third 
defendant must be considered as the step uncles of. 
the appellant, whose share was tse to be two-. 
thirds. ; | 
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The learned District Judge said that he believed 
the said theory was new to Buddhist law, and rejected 
the above-mentioned contention. He stated that there 
is no authority for the proposition that there must be 
a fictitious second wife presumed to be the mother 
of the children adopted by a widower. 

He therefore made a decree that the plaintiff's 
share in the estate was 11/24ths and that the share 
of the third defendant was 11/24ths. 

The learned Judge stated that he understood it 
was admitted that if Htin Gyaw (the first defendant) 
did not prove bis adoption and the plaintiff and the 
third defendant proved theirs, the share of the appellant 
as an “ out-of-time grandchild” would be one-twelfth. 

The learned Judge therefore, after giving certain 
directions as to the interest of the assignees, made a 
decree according to the above-mentioned judgment. 

The appellant and his father appealed to the 
High Court, which heard both appeals together. 

In dealing with the above-mentioned contention, 
the learned Judges: of the High Court said that no 
authority in support thereof had been cited and that 
the point was. not pressed in argument before them. 
‘Both appeals were dismissed. 

It is against the decree made by the High Court 
in the 1925 suit that the appeal to His Majesty 
in Council is brought. . t 
The only question argued was to what shares 

the appellant and the adopted sons, viz., the plaintiff 
and the third defendant, are entitled. 

The case for the appellant at the hearing of this 
appeal was not based on the contention which was 
urged in the Courts in Burma, and the point, 
which was presented on behalf of the. appellant, 


was taken for the first time at the Beanae “3 sae 


appeal before theit Lordships. 
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. Stated shortly, the contention was that on the 
death of U Po Thet the appellant was entitled to - 
the whole of Ma Kyi Nyo’s interest in what was 


called during the argument, for the sake of brevity, 


the common estate; and that as regards the interest 
of U Po Thet in such estate, the appellant was 
entitled to two-thirds thereof, or in the alternative, 
if he was entitled to no more than an equal share 
with the adopted sons, he should not be treated ao 
an ‘“out-of-time grandchild.” . 

The above-mentioned contention was hea upon 
the fact that the adoption was made by U Po Thet 
after the death of his wife, and it was argued that 


he could only adopt the plaintiff and the third 


defendant to inherit a share in his share of the 
common estate, that the effect of the adoption was 
equivalent to the effect of a second marriage by 
U Po Thet, and that on such adoption there vested 
in the appellant a right of inheritance to the whole 
of Ma Kyi Nyo’s share of the common estate of 
U Po Thet and Ma Kyi Nyo. To put the point 
in other words, it was contended that the sons 
adopted by U Po Thet after his wife’s death could 
not have any interest in the wife’s share of the 
common estate. 

The argument was based mainly upon the 
dhaummathat known as Manukye, and reference was 
made by both sides to the translation thereof by 
Mr. D. Richardson. 

The tenth volume relates to the law of inherit- 
ance, and reliance was placed chiefly upon Rules 
66 and 67 of that volume. 

No. 66 is as follows : 


“A person takes a wife who dies leaving children ; he 
takes another, she also dies leaving children; he takes a 
third, she also dies leaving children—the law of inheritance 
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between these three children at the death of the father is this : 
if a person have a wife and she die leaving children, and 
before the property is divided amongst’ them the father 
takes another wife, having borne him children she dies, and 
whilst the property is still undivided, he takes a third and 
she dies in giving birth to her first child, and the father 
alse dies; the judge having collected the property to be 
divided between the three families shall thus decide : let the 
children of each wife take their own mother’s separate here- 
ditary property (Thengthee). The hereditary separate property 
of the father he has had since the time of the first wife, 
which has not been increased or added to, during the time 
of the other two wives, shall be called ‘ahtet’, former pro- 
perty. It is said, when there are two families; that the 
children of the elder shall have two and of the younger 
family one share. Now when there are three families, the 
mothers only differing, because they centre all in one father, 
let it be divided into four shares, of which, let the children 
of the first wife have two} and the children of the others 
one each, and if there be debts, let them pay them in the 
same proportions. Should the property have ccme into his 
possession in the time of the second wife, or of the last 
let the division be the same, of property and debts. Why 
is this ?—because after the death of one wife the husband 
took another, and after her death a third, and the law has 
laid it down that the husband is the owner of the wife’s 
property. Of the original property, let the ‘children of the 
mother in whose time it was received have two shares; this 
is said when the parents were living tcgether at the time 
the property came into possession.” 


No. 67 relates to the converse case, viz., the 
case of a woman having three successive husbands, 
and children by each, and prescribes the partition 
between the children on her death. It is not 
necessary to refer to the terms thereof in detail, as 
the terms of No. 66 are sufficient to illustrate the 
argument which was rresented. Pe ee 

It is clear, of course, that No. 66 in terms does 
not apply to the facts of the present case, because 
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jc U Po Thet did not marry anyone after the death of 
1934 eas ping Se paea tee 

_— his wife, Ma Kyi Nyo. 

MAuNG SEIN 


SHWE It was, however, argued that having regard to the 
Gal Sum terms of the dhammathat, and especially to the provision 
- GYL contained therein, that on the death of the father 
the children of each wife should take their mother’s 
separate hereditary property, the proper inference to be 
drawn was that the children of each marriage had on 
their mother’s death a vested interest in her estaic 

which could be enforced on the father’s death or by 
way of partition on the father’s remarriage. 

No authority precisely covering this point was 
produced to their Lordships, and it therefore becomes. 
necessary for their Lordships to examine the Burmese 
Buddhist law, for the purpose of ascertaining, if 
possible, whether there is any ground for the above- 
mentioned contentions. 

There is no doubt that U Po Thet, according to 
Burmese law, had a right to adopt the plaintiff and the 
third defendant, even though the appellant, the son of 
his daughter, was alive. This was not disputed : and, 
further, U Po Thet had a right to adopt the plaintiff 
and the third defendant with a view to inheritence. 

'* The position and rights of kittima adopted sons 
were stated in the judgment of the Full Court of the 
High Court at Rangoon; consisting of the Chief Justice 
and four Judges in Maung Po An v. Ma Dwe (1) as 
follows : 

__ “We are satisfied that according to the dhammathats the 
position of the keiktima child in respect of inheritance was 
inferior to that of own children. but in view of the judicial 
decisions which for many years have recognized the right of 
the keiktima child to share equally with the own children we 
are of the opinion that that right should not now be questioned.” 

The learned Judges then proceeded with the 
question whether a keiktima child could be “‘ auratha.” 

(1) (1926) LL.R. 4 Ran, 184, 200. 
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In view of this judgment and the judicial decisions 
referred to therein, their Lordships are of opinion that 
it must now be taken that apart from the question 
relating to any rights of an eldest child, the kittima 
adopted sons are entitled to share equally with the 
natural sons of the adopter. 

The question therefore arises, and in their Lord- 
ships’ opinion it is the crucial question, what was the 
property with respect to which U Po Thet was entitled 
to adopt the plaintiff and the third defendant as kittima 
sons, i.¢., sons with a view to inheritance. 

It could only be to the property of which he was 
the owner. After his wife’s death he was. the sole 
owner of the property which he had brought, on his 
marriage, to the common estate, and he was entitled to 
adopt the plaintiff and the third defendant to succeed 


him to that property in such shares as the Burmese - 


law permits. The question then is, was U Po Thet 
entitled to adopt the two above-mentioned persons as 
_his sons with a view to their inheriting or sharing in 
“the inheritance of his late wife’s share of the common 
estate. 

In their Lordships’ opinion, the answer to that 
question must depend upon what was U Po Thet’s 
right upon the death of his wife in respect of her share 
of the common estate. On behalf of the respondents 
for whom Mr. Dunne appeared, viz., the 4th, 5th, 6th 
and 8th respondents, it was contended that U Po Thet 
en his wife’s death became absolute owner of her share 
in the common estate, inasmuch as there was no eldest 
_ son or daughter entitled to any specified property, and 
remained such owner inasmuch as he did not marry 
again. 
On the other hand it was contended on behalf of 
the appellant that on his wife’s death U Po Thet did 
. not become absolute owner of her estate, that the rights 
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given to children by the above-mentioned dhammathats 
could only rest upon some specific right in the nature 
of property in the mother’s estate, and that therefore 
U Po Thet on his wife’s death -had t oniky a Misaritael ; 
interest in her estate. 

It was admitted that U Po Thet was entitled to 
take possession of such property and to remain in 
possession thereof until his. death or remarriage, and 
that he could dispose of it during his lifetime, but not 
by will. 

It appears, however, that by Burmese law when 
after the death of one parent the surviving parent — 
remarries, the children of the first marriage are entitled 
to claim partition, unless there has been a previous 
partition between them and the surviving parent, that 
such right has been regarded as vesting on the re- 


marriage, and that the estate, subject to such partition, 


is the estate held by the surviving parent at the time of 
the remarriage. See Ma Shwe Guv. Ma Kin Nyun 
(1). 

This is relied on by the appellant in support of his 
contention. On the other hand, the fact that the 
surviving husband has a right to enter ii:to possession 
of the deceased wife’s share of the common estate and 
to dispose of it as he likes during his life, seems to be 
concistent only with his being the absolute owner. 

In this state of things it is satisfactory to find that 
there is authority upon this particular point. 

In 1915 it was held by the Full Bench in Ma Seig 
Ton v. Ma Son (2), that 
“subject to any claim by the eldest son to certain specified 
property and to a quarter share of the joint property, and to 


any claim by the eldest daughter to certain specified property, 


(1) (1929) ILL.R. 7 Ran. 240. (2) (1915) 8 L.B.R. 501. . 
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a Burmese Buddhist widow has an absolute right. of disposal 
_ over the whole of the joint property of herself and her late 
husband as against the children of their marriage.” 


_ That was the case of the wife surviving her 
husband, but on reference.to the judgments it appears 
that the learned Judges were of opinion that the same 
rule would apply to the case of the husband surviving 
his wife. , 

As for instance Parlett J. is reported to have 
said (1) as follows: 


““T think therefore that the following rules may be deduced. 
On the death of one parent the surviving parent inherits all their 
joint property ; if however the eldest son or daughter is grown up 
he cr she is entitled to certain specified property of the deceased 
‘parent and in the case of the eldest son to a one-fourth share of 
the bulk of the estate ; unless the surviving parent remarries none 
of the other children are entitled to claim anything until that 
parent’s death ; nor do the texts indicate that such children have 
au interest in the property, though their right to partition is post- 
poned till the death of the surviving parent; such a principle 
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would I think be foreign to Burmese’ Buddhist law and on the | 


contrary many of the texts make it clear that the children cannot 
protest if the property is exhausted before the right to claim 
partition accrues.” 


In Ma Thaung v. Ma Than (2) it was held 
that : 

“Under Burmese Buddhist law, where after the death of the 
wife, the husband partitions the proverty with their children, and 
marries again, taking his share with him, on his death the children 
by the former marriage cannot claim to inherit.” 


The question in that case was the true construc- 
tion of a certain document, and it was held that it 
was a partition made by the father with his children 
after his first wife’s death, 





(1) Ibid, 516. (2) (1923) LEAR, 51 Cal. 374; L.R. 51 LA. 1. 


84 


1934 


Mavne SEIN 
SHWE 


v 


Mane SEIN 
Gyt. 


INDIAN LAW REPORTS. [Vot. XIII 


Mr. Ameer Ali in delivering the judgment of the 
Board is reported to have said (1) as follows : 


“U Nyein was about to contract a second marriage. Under 
the Burmese law whatever he possessed at the time of contract- 
ing the relationship which he contemplated would become on 
the marriage the common property of his wife and himself. 
Nothing was more natural than that, influenced by the effect of 
such an eventuality on the position of his children by Ma Gale, 


‘he should, in order to provide for them during his lifetime, whilsi 


he was absolute owner of the properties he possessed, decide upon 
a partition which would secure a definite share in his or her own 
right to each child. He accordingly, with the agreement and 


consent of his sons and daughters, entered into the arrangement 


embodied in Exhibit L. None of them was entitled to any share 
in his lifetime.” 


There seems to be no doubt on the facts of 
that case that “the properties he possessed’ referred 
to in the cited passage included the common 


properties of U Nyein and his first wife Ma Gale, 


and their Lordships seem to have assumed that 
after the death of Ma Gale, the surviving husband, — 
U Nyein, became the absolute owner of such 
property and remained the absolute owner rotil his 
second marriage, and that it was whilst he was such 
absolute owner and before he contracted the second 
marriage that he entered into thé arrangement with 
his children by the first marriage. . 

There are other decisions in Burma to which 
their Lordships’ attention was directed. It is not 
necessary to refer to them beyond saying that they 
point to the same conclusion... 

In their Lordships’ opinion these cccmions show 
that: the contention of the respondents is correct, 
and that on the death of his wife U Po Thet 


became the absolute owner of the Ep which 





(1) Ibid, 381; ibid, 7, 8. 
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had been the common property of U Fo Thet and 
his wife during his wife’s lifetime, and as he did not 
make a second marriage, he remained the absolute 
owner. until his death. 

That being so, U Po Thet was entitled to adopt 
the plaintiff and the third defendant with a view to 
share in the inheritance not only of his own share 
of the common properties of himself and his wife, 
put also the share of his deceased wife therein. 

Their Lordships therefore agree with the conclu- 
sion of the High Court as to the adopted sons’ right 
to share in the inheritance, and that the adopted 
sons would share equally with the appellant subject 
to the question whether the appellant must be 
treated as an “ out-of-time grandchild.” 

The only dhammathat, to which their Lordships’ 
attention has been drawn, as affecting this question, 
is Manukye X, 15. The last paragraph thereof runs 
as follows : 

. “In the case of the death of the younger children occurring 
before the parents the law for partition of the inheritance between: 
their children and the (co-heirs) relations of their_parents in this : 
The children of the deceased have one-fourth of the share which 
would have come to their parents.” 


It was argued for the appellant that the rule 
should only be applied when the question relates 
to relations of the whole blood, and not in such 
a case as this, where two of the parties claiming 
to share in the inheritance are adopted sons. 

Apart from the fact that this does not seem to 
have been relied on in the Courts in Burma, their 
Lordships, having regard to the above-mentioned 
decision in Maung Po An v. Ma Dwe (1), as to the 
position of kittima adopted sons; can see no reason 
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why the above-mentioned rule should not apply to 
this case. Upon adoption, the plaintiff and the third 


defendant became sons of U Po Thet; and the 


appellant is a son of U Po Thet’s daughter, and is: 
therefore entitled to one-quarter of the share which 
would have fallen to his mother, z.e., one-quarter. 
of one-third, which is one-twelfth, or two twenty- 
fourths, and that is the share which has been 
awarded to him. . 

It only remains to refer to the allegation made 
on behalf of the appellant that the decree made by 
the District Judge in Suit 9 of 1925 dated the 3rd 
April; 1928,. did not award to him’ the pucca house 


- included in the shinbyu gift to the appellant... 


The learned counsel for the respondents was not 
able to make any admission with respect to this 
matter in the absence of any instructions thereon. 

Their Lordships therefore are of opinion that this 
case should be remitted to the High Court, but 


solely in order that such steps, as may be necessary, - 


should be taken to ascertain whether there has been » 


a slip in the decree, as alleged, and if so, in order 
that the necessary amendment of the decree may 
be made. 

Their Lordships, for the above reasons, are of 
opinion that the appeal should be dismissed with 
costs, with a direction to the High Court as herein- 
before indicated, and they will humbly advise His 
Majesty accordingly. The costs will include. those 
reserved by the two Orders in Council of the 27th 
October, 1930, which must be paid by the appellant. 


| ‘Solicitors. for appellant : ‘Holmes, Son & Pott, 


- Solicitor for tespondents : Ss. E.. Lambert, 
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LETTERS PATENT APPEAL. 
Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Mya Bu 


K.S.A.V. CHETTIAR FIRM v. MAHMOO.* 


Chettiar usage—Business by use of vilasam—Agent's name after initials—Rights 
and liabilities of principal on instruinents signed by agent— Negotiable instru- 
ment, right or liability of a person on-~Personal liability of executant. 
It is a well-known and settled usage of Chettiars in India and Burma that 
they carry on business under names made up of a series of initials (vilasam) to 
which the local ‘agent affixes his name. This is the ordinary way in which 
documents are signed by or on behalf of a Chettiar business man or firm, andthe 
principal can sue or be sued on such documents. , 

M.V. Maya Nadan v. Arunachalam Chettiar, Ap. No. 190 of 1923, H.C. Mad.; 
Mungumal Jessa Singh v, A.L.V.R.C.T, Firm, 4 M.L.T. 309— referred to, 
"In the case of a negotiable instrument the question as to who is the person 
entitled to sue or be sued on the instrument depends upon the construction of 
its terms, Where in the body ofa promissory nole a specified person purports to 
contract in his personal capacity, and not a firm or the agent of a firm delineated 
by a vilasam or otherwise, then such person himself is liable and not the firm. 

P.R.M.P.R. Chettyar v. Muniyandi Servai, 1.L.R. 10 Ran. 257 ; Ramgopal v. 
Sen, 1LL.R. 54 Cal. 380 ; Sadasuk Jankidas v. Sir Kishen. Pershad, 46 1,A. 33— 
re ferred to. - 

S.R.M.C.T.S.S.P.A. Firm v. V.K.M.K., C.R. No. 356 of 1932, H.C. Ran.—dicta 


explained and disapproved. 


Chari for the appellant. In signing the promissory 
note in suit in favour of K.S.A.V. Ramiah Raja 
the defendant made himself responsible to the firm 
of K.S.A.V. The customary mode by which a Chettiar 


-agent contracts on behalf of his principals is to 


prefix the zvilasam of the firm to his name. This 
custom has been judicially recognized in Muthar 
Sahib v. Kadir Sahib (1) ; hs rides Jessa Singh v. 
ALVR.CT, 412). . 

The decision in P.R.M.P.R. Chettyar v. Muniyandi 
Servai me did not PARORE to ey ala anything 





* iaies Patent Appeal No. 3 of 1934 arising out = special Civil ‘Second 


‘ Appeal No. 222 of 1933. 
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more than that on the facts of that case the firm 
was not liable. The correctness of this decision was. 
questioned in Civil Regular No. 356 of 1932 of this 
Court, but in the latter case the liability of the firm 
was clearly stated both in the body of the note and 
by the signature. © 


Thein Maung for the respondent. The chief 
requirement of a negotiable instrument is its certainty. 
The payee should be indicated clearly in the instru- 
ment. Harkishore v. Gura Mia(1). The promissory 
note in this case was made payable to K.S.A.V. 
Ramiah Raja. Tne register kept under the Burma 
Business Names Registration Act shows that Ramiah 
Raja is the sole proprietor of the firm. If that is ~ 
so the present suit is not competent, and. to allow ~ 
a decree to be passed in favour of the present plaintiff 
would be to render the defendant liable to a double 
payment. Jaswant Singh v. Gobind Ram (2). 


Chari in reply. A certificate granted under the 
Business Names Act is not in any way conclusive, 
and the plaintiff may adduce evidence to show who 
the partners are. In any case the pvint was not 
raised in the lower Courts, and no issue was raised 
in respect of it. 


PaGE, C.J.—In this case the appellant is the sole 
proprietor of the K.S.A.V. Chettiar Firm of B. Road, 
Mandalay, and carries on business under the style 
or vilasam K.S.A.V. 

The suit was brought in the Subdivisional Court 
of Mandalay by the appellant, trading under the 
vilasam K.S.A.V., to recover Rs. 5,762 as the principal 
and interest due under a promissory note executed 





(1) LLAR, $8 Cal. 752, ~.(2) LIAR, 14 Lah. 19. 
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by the defendants in favour of K.S.A.V. Ramiah 
Raja. At the trial a decree was passed in favour of 
the appellant. An appeal to the District Court of 
Mandalay was allowed, and the suit was dismissed. 
On a further appeal being prestnted to the High 
‘Court. Ba U J. confirmed the decree of the District 


Court. The appellant then obtained leave under the © 


Letters Patent to file the present appeal. 

A number of issues were raised and decided at 
the trial in favour of the appellant, but the District 
Court without considering the other grounds of appeal 


_ dismissed the suit upon the ground that, regard 
being had to the form of the promissory note, the. 


appellant could not maintain the suit. 
The promissory note was in the following terms : 


“ Mandalay—Rs. 2,000. 
K.S.A.V. RAmiaAw Rasa. ; 
On Ist waning Wagaung 1287 the undersigned Ko Po Hla 
and Mahmoo of Nyaunghia North Village, Yenangyaung Town- 
ship, do hereby promise to pay at once in full the sum of 
Rs. 2,000 (two thousand only) bcrrowed and taken from Kana 
Savana Ana Vana Ramiah Raja bearing interest at Rs. 2-8 
per cent per menser jointly or severally on demand made at any 
time and anywhere by the creditor personally or by their 
authorized agent. Accordingly this promissory note is signed 
with consent. 
(Sd.) Po Hua. 
(Sd.) Mauoo.” 


It is not disputed that the words Kana Savana 
Ana Vana mean and are equivalent to the words 
K;S.A.V., and it is common ground that the defendants 
made themselves liable under the promissory note 
to K.S.A:V. Ramiah Raja. In paragraph (1) of the 
plaint it was. alleged that , 


“ at Mandalay, on the Ist Wagaung lazok 1287 B.E. equivalent 
to 4th August 1925 E.E. the defendants abovenamed by their 
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promissory note hereto attached in original jointly and severally 
promised to pay to the plaintiff the sum of Rs. 2,000 bearing 
interest at Rs. 2-8 per cent per mensem.”’ 


‘The first defendant did not file an appearance 


or defend the suit. In paragraph (2) of his written ' 
statement the second defendant, who is the present 
respondent, admitted the allegations in paragraph (1) 
of the plaint, but by paragraph (8) of the written 
statement the second defendant denied that “the 
present agent of the plaintiff” was “legally em- 
powered to file the suit.’ A power of attorney 
duly authorizing Muthuramalingam to file the suit on 
the plaintiff's behalf was produced at the trial, and 

the question that falls to be determined in the present 
appeal is .whether the words “K.S.A.V. Ramiah 
Raja’’ in the promissory note disclosed that the 
K.S.A.V. firm was the payee under the promissory 
note with sufficient clearness to indicate to all and 
sundry into whose hands the instrument might pass 
that the K.S.A.V. firm was the party to whom the 
executants of the promissory note had bound them- 
selves under the instrument [Sadasuk Jantidas v. 
Sir Kishen Pershad (1); Ramgopal v. Sen (2) and 
P.R.M.P.R. Chettyar.v. Muniyandi Servai (3)]. 

It was not disputed by the learned advocate for 
ihe respondent—indeed it was common ground and 
I am _ satisfied—that the words “K.S.A.V. Ramiah 
Raja’’ would in Burma plainly indicate and disclose . 
that the payee was a firm trading under the vilasam 
of K.S.A.V.; the contention on behalf of the respon- 
dent being that the proprietor of the firm in whose 
favour the defendants had executed the promissory 
note was Ramiah Raja and not the plaintiff. In my 


(1) (1918) 46 LA. 33. | (2) {1927} LL.R. 54 Cal. 380. 
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opinion, however, having regard to the pleadings 
and the admissions of the respondent in his written 
statement it was not open to the respondent to 
contend that the proprietor of the K.S.A.V. firm was 
not the plaintiff, as he had expressly admitted that 
the plaintiff was the person to whom the defendants 
had promised by the promissory note to repay 
the principal and interest due thereunder. In these 
circumstances, in my opinion, there was no defence 
to the suit, and the decree of the Subdivisional Court 
ought to be affirmed. 

In the course of the argument at the hearing 
of the appeal reference was made to the decision of 
the Judicial Committee of the Privy Council in Firm 
of R.M.K.R.M. v. Firm of M.R.M.V.L. (1) in which 
case their Lordships held, affirming the view 
expressed by Barrett-Lennard J., that in Penang 


“when a local representative of a Chetty frm carries on the 


business under the vilasam (i.e. the letters) of the firm 
coupled with his own distinct name, the announcement to 
the external world in general is that, whether a co-partner 
‘with, or a mere agent of, other persons, he is to be looked 
upon as a principal.” 


I confess that I am surprised to learn that in 
Penang Chettiar money-lenders do business in the 
manner described by Barrett-Lennard J.; for it is 
- clear and undoubted both in Burma and in Madras 
that with regard to Chettiar money-lenders 


“who carry on most extensive business by means of agents 


in different parts of India, Burma, and the further East, it 
- gs well-known that they trade under names made up of a series 
of initials. Thus the first defendant’s firm are known as the 
A.L.V.R.C.T. firm and the second defendant’s as the N.P.L.S.P. 
firm, and in firm transactions the initials which are the name 





(1) (1926) A.C. 761. 
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of the firm are prefixed to the name of the signatory as may 
be seen in the correspondence and documents in the present 
case, and this is the ordinary way in which documents are 
signed on behalf of these firms, and may even be said to be 


_ the ordinary way in which these firms sign . . . Having. 


regard to the well-known usage which has been proved in 
this case, and which has been adverted to if nct judicially 
recognized in Muthar Sahib Maratkar v. Kadir Sahib Maratkar 
(1), I am of opinion that in this case the principal was 
sufficiently disclosed when the hundies were drawn on 
A.L.V.R.C.T. Chinnaya Chetty, which as I have pointed out 
is the name of the firm followed by the name of the agent. 
Having regard to the usage in question it is clear upon the face 
of the hundies that the drawers intended to contract - with: 
the firm and not with the agent. Various English cases. 
have been cited, but they were all cases of construction of 
the language of the particular bill or note, and in none of them: 
was there a well-established usage as there is here to indicate the: 
meaning of the language used.’ 


[Mungumal Jessa Singh v. A.L.V.R.C.T. (2) per 
Wallis J.]. Again, in M.V. Maya Nadan and Brothers: 
v. Arunachalam Chettyar and others (3) Coutts-Trotter 
C.J. observed : 


“There is no doubt that A. Ponsivalai Chetty entered into 
partnership with a firm trading under the wilasam of ‘V.M.A,C.. 
and Sons’, and that partnership unquestionably traded under 
the style of ‘V.M.A.C. and Sons and A.P.’ ... There is 
also no doubt that the partnership gave a power of attorney 
to Arunachellam to act as agent for the partnership. If, 
therefore, he signed the promissory note with the partnership 
signature and merely added his own name the inference: 


‘would be irresistible that the operative signature was that 


of the firm, and that he merely added his own name ag 
agent. It is true that he added no qualificatory words such 
as ‘agent’ or ‘by’ or ‘per pro’, but documents in that 
form are executed by Nattukottai agents every day,. and are 
universally understood to be the firm’s signature. merely: 
vouched as such by the agent who adds his own name,” 





“ (1) (1905) LL.R. 28 Mad. 544 at p. $49. (2) (1908) 4 M.L.1..309 at p. 313:. 
(3) Ap. No. 190 of 1923, H.C. Mad. 
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I should have thought that in Burma as in 
Madras the legal position of a Chettiar firm which 
contracts under a vilasaim to which the local agent 
affixes his name was well setiled and thoroughly 
understood. Nevertheless, a doubt has been cast 


upon the legal effect of this usage of the Chettiars . 


‘by reason of certain observations passed by Cunliffe J. 
in Civil Regular No. 356 of 1932 (S.R.M.C.T.S.S.P.A. 
Chettyar Firm v. V.K.M.K. and others) ; in which 
case that learned Judge thought it his duty to 
animadvert upon the judgment of a Divisional Bench 
of this Court in P.R.M.P.R. Chettyar v. Muniyandi 
Servai (1). In the case tried by Cunliffe J. and also 
in’ the two Madras cases to which reference has been 
made it is well to point out that in the body of the 


instrument the party stated to be liable thereunder is: 


‘described by the same vilasam as that which appears 
in the signature of the executant, although no doubt 
the agent whose name is affixed to the vilasam may 
not be the same; whereas in Muniyandi Servai’s 
‘case the party undertaking liability to repay. the loan 
is stated in the body of the promissory note to be a 
specified person who purported “to contract in his 
personal capacity, and not a firm or the agent of a 
firm delineated ,by a vilasam or otherwise ; the 
Signature of the executant (assuming that it was the 
signature of a firm) not being that of the person who’ 
undertook liability in the body of the instrument. 
‘Nevertheless, Cunliffe J. expressed the opinion that 
““ Muniyandi Servai’s case was in many respects. very: 
similar to”’ the case then before him, regardless of 
the radical difference in the facts upon’ which the 
two Cases fell to be decided ; and upon the footing that! 
the two cases were substantially on- all fours passed 
strictures upon the judgment in Muniyandi Servai's 


(1) (1932) LL.R.-10 Rath 257. 
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case because it appeared to him to throw doubt upon 
the legality of the usage whereby Chettiar firms are 
wont to contract under a vilasam. P.R.M.P.R. Chettyar 
v. Muniyandi Servai (1), in my opinion, was a plain 
case which turned on its own facts, and I adhere to 
what I said in my judgment in that case, which with 
all due deference to Cunliffe J. I see. no reason to 
think was not. correctly decided. In Muniyandi 
Servai’s case my learned brother and I did not, and 
did. not purport to, discuss or determine whether the 
well-established. usage among Chettiar money-lenders. 
of contracting under a vilasam was legal or not, as 
the question did not arise for consideration ; and it. 
is, I think, sufficient to dispel any doubt as to the 
legality of the usage that may have arisen by reason 
of the observations of Cunliffe J. in Civil Regular 
No. 356 of 1932, and to dispose of the criticism 
passed by the learned Judge in that case upon the 
judgment in Muniyandi Servai’s case that we should: 
hold, as we feel constrained to hold for the reasons 
that I have stated, that any misapprehension that may 
have arisen is due to the fact that Cunliffe J. (if we 
may say so with due respect), apparently failed to. 
understand fully the burden and effect of the judg- 
ment the correctness of which he challenged. 

As the learned District Judge decided the appeal - 
before him upon the sole ground upon which it was. 
also decided by Ba U J. in the High Court the 
learned advocate for the respondent now applies that 
the proceedings should be remanded to the District 


- Court in order that one other issue in the appeal 


should be determined, namely, whether the suit was. 


barred by limitation. 


We are of opinion, however, that the evidence 
upon the record is sufficient to enable this Court to 
(1) (1932) I.L.R. 10 Ran. 257. 
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pronounce judgment upon the issue of limitation, 
and we propose finally to determine the appeal (Order 
41, rule 24). 

The issue of limitation depends upon whether 
the plaintiff has proved that there was a payment 
of Rs. 50 by way of interest on the loan on the 
27th of February 1930. If there was the suit was 
filed in time ; otherwise it must fail. Now, in 
paragraph (2) of the plaint seven payments of 
interest are alleged to have been made, the sixth 
payment having been on the 27th of February 
1930. In paragraph (2) it is further alleged that 
the first six of the above payments.“ have been 
endorsed on the reverse of the promissory note 
and each of such endorsements has been duly 
signed by both the defendants,” In paragraph (3) 
' of the written statement the second defendant 
admitted having signed endorsements on the promis- 
sory note which, according to the plaintiff's 
_ statement to him, related to payments of interest 
made by defendant No. 1. 

At the trial the plaintiff's agent Muthuramalingam 
stated that the payment of Rs. 50 in question was 
made by both the defendants at the plaintiff’s 
shop, and that the. endorsement in Burmese relating 
to that payment was written by the first defendant 
and was signed by both the first and second 
‘defendants. The second defendant on the other 
hand in his evidence stated that he signed the 
endorsements, including that of the 27th of February 
- 1930, at the Rangoon Race Course, and that when 


he signed the document there was no signature thereon. 
by the first defendant and no writing in Burmese.: 


The defendant’s evidence was corroborated by Maung 
Tha Tin, who stated. that he was a race horse 
_ trainer. The learned trial Judge disbelieved the 
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evidence of the defendant Mahmoo and of Maung 
Tha Tin on;the issue of limitation, and held that 
there had been a payment of Rs. 50 on the 27th 
of February 1930, and that the suit was not barred 
by: limitation. In my opinion not only was there’ 
evidence to support the finding of the learned trial 
Judge upon that issue, but the conclusion at which 
he arrived was correct ; and I am fortified in taking 
this view because the story told by the second 
defendant and Maung Tha Tin on this issue is 
inconsistent. with the admission of the second 
defendant in paragraph (3) of his written statement, 
namely, that he had ‘signed the endorsements on 


‘the promissory note which the plaintiff told him - 


related to payments made by the first defendant. 
In. my opinion the finding of the learned trial Judge 
upon the issue of limitation must be affirmed. 

The result is that the appeal is allowed, the . 
decrees of the District Court and of Ba U J. of. 
the High Court are set aside, and the decree 
passed in favour of the appellant in the Subdivi- 
sional Court is restored. The appellant is entitled 
to his costs in all the Courts. 


Mya Bu, J.—All the points involved in the case 
having been, if I may very respectfully say so, fully 
and cogently discussed in the judgment of my 
Lord the Chief Justice in which I fully concur, I 
desire to add only a few remarks with reference 
to the adverse comments appearing in Civil Regular . 
No. 356 of 1932 of this Court on the decision in 
P:R.M.P.R. Chettyar v. Muniyandi Servai (1). With 
all’ respect to the learned Judge who made the. 
comments I venture to think that such comments 





(1) (1932) ILL.R,10 Ran, 257: 
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are due to lack of proper appreciation of the ratio 
decidendi in that case. A proper perusal of the 
judgment in P.R.M.P.R. Chettyar’s case to my mind 
is sufficient to show that the well-recognized 
‘practice in India and in Burma of describing a 
Chettiar firm in documents by the initials of the 
firm prefixed to the name of the partner or agent, 
the actual persons through whom the firm enters into 
the contract evidenced by the document is not 
infringed by anything said in the judgment; but 
that the fact that in the body of the promissory 
note in question the maker of the promissory note 
‘was not described in the fashion usually employed 
in denoting the -firm of which the maker was 
either an agent or a partner, constitutes the ground 
of the dismissal of the suit filed against the firm 
on the promissory note. If this point is kept in 
view, in my opinion, there is no room for the fear 
expressed by the learned Judge in Civil Regular 
No. 356 of 1932, and it will be clearly seen that 
there was no lack of appreciation of. the “ time 
honoured custom” among the Chettiar community 
te which the ruling in P.R.M.P.R. Chettyar’s case is 
considered to have run counter. 

_ With these remarks I concur in the judgment of 
my Lord the Chief Justice. 
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SPECIAL BENCH (CIVIL). 


' Before Sir Arthur Page, Ki., Chief Justice, Mr. Justice Mya Bu, and 


Mr. Justice Baguley, 


a 


IN THE MATTER OF THE SUN PRESS, LTD.* 


Enmity or Hatred between diffcrent classes of His Majesty's subjects, promoting 
—Motive or intention of promotor—Effcct of article on readers—Tendency 
of the newspaper—Articles in previous issucs—Offending passage in a leticr 
—Indian Press (Emergency Powers) Act (XXIII of 1931), ss. 4 (4) (i), 23, 26.. 

In considering the application of a person to set aside an order of the 

Government forfeiting his security under s, 23 of the Indian Press (Emergency 

Powers) Act, 1931, the Court will not take into account the motive or intention. 

of such person, except in cases which fall within Explanation 4 of section 4 of 

the Act. What has to be considered is the effect likely to be produced upon 
persons who may be expected to read the passages in question, and for that 
purpose not only ought the article to be read as a whole, but under s. 26 of the 

Act it is permissible for the Court to have regard to what is contained in other 

issues of the same pubiication with a view to ascertaining what would be the 

probable effect of the offending passages upon those persons who normally 
would see the articles that are published in the newspaper. It makes no 
difference that the offending passage occurs in a lelier published in the news- 
paper. In the matter of the “ Advance”, LL.R. 61 Cal. 36 ; Besant v. Advocatc- 
General of Madras, 1.L.R. 43 Mad, 146—referred to. 


Thein Maung for the applicant. The passage to 
which objection has been taken, if read as a whole, will 
come within Explanation 4 to s. 4 of the Indian Press. 
(Emergency Powers) Act, 1931; as containing words. 
which point out, without any malicious intention, 
matters which are promoting feelings of hatred or 
enmity between different classes of His Majesty’s: 
subjects. Isolated expressions should not be singled 
out for consideration ; but the article should be read 
as a whole. In considering whether any publication 
comes within s. 4 the Court should not lose sight of 
the undesirability of preventing any bond fide argument 
for reform being made. Besant v. Advocate-General, 
Madras (1) ; P. K. Chakravarti v. Emperor (2). 





* Civil Miscellaneous No. 189 of 1934. ; 
(1) LL.R. 43 Mad. 146, 163. (2) LL.R. 54 Cal. 59,69. 
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The reference to “the British ” in the article is” 


only incidental, and is a foolish illustration of the 
evil which the author of the article was attempting 
to reform. Joy Chandra Sarkar v. Emperor (1). 


A. Eggar (Government Advocate) for the Crown. 
The newspaper, as its heading indicates, circulates 
chiefly . amongst Burmans, and its object is to 
influence Burmese opinion. Under s. 26 evidence 
to show the general tendency of the paper is relevant, 
and the tendency of the paper has been to incite 
one class of His Majesty’s subjects against another. 
In the matter of the “ Advance” (2). 


PaGE, C.J.—This is an application to the High 
Court under section 23 of the Indian’ Press (Emer- 
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gency Powers) Act (XXIII of 1931) by U Po Hnyin, — 


keeper of the Sun Press, Ltd., No. 65/67, Fraser 
Street, Rangoon, to set aside an order passed by the 
Local Government against the applicant under section 
4, sub-section (1) (i) of the Act. Under that order 
the Local Government. forfeited a sum of Rs. 200 
being part.of the security deposited by the appli- 
cant in compliance with an order of the 29th of 
June 1934. passed under section 3, sub-section (3), 
upon the ground that a letter, set out in the issue 
of a newspaper known as “New Burma’”’ of the 
_ 31st of August 1934 and printed at the Sun Press, 
contained words which “tend directly or indirectly 
to promote feelings of enmity or hatred between 
different classes of His Majesty’s subjects” within 
section 4 (1) {#) of the Act. 

Now, in considering an application such as the 
one before us the Court should, I think, have regard 


to the following observations of Lord Phillimore and’ 


Mukerji J. a 
(i) LL.R. 38 Cal, 214, 225. (2) LL.R. 61 Cal, 36, 42. 


1934 

1 THE 
‘TER OF 
E Sun 
ss, Lrp. 


3E, C.J. 


INDIAN LAW REPORTS. [Vov. XIII 


In Besant v. Advocate-General of Madras (1) 
Lord Phillimore pointed out that the Court in such 
cases should bear in mind 


“two important public considerations, the undesirability of any- 
thing tending to excite sedition or to excite strife between classes, 
and the undesirability of preventing any bona fide argument for 
reform.” 


In the matter of the “ Advance” (2) Mukerji J. 
stated that 


“it is the effect of the words as published in the newspaper, and 
not merely the meaning of the words taken by themselves, that 
has to be considered in order to see whether the statement which 
is: complained of is hit by section 4.” 


The motive or intention of the person against 
whom the order has been passed would appear to be 
nihil ad rem, except in cases which fall within 
Explanation 4 of section 4 of the Act.. What has to 
be considered is the effect likely to be produced 
upon persons who may be expected to read the 
passages in question, and for that purpose not only 
ought the article to be read as a whole, but under 
section 26 of the Act it is permissible for the Court. 
to have regard to what is contained in other issues 
of the same publication with a view to ascertaining 
what .would be the probable effect of the offending 
passages upon those persons who normally would 
see the articles that are published in the newspaper. 

Now, in the fore-front of each issue of the news- 
paper ‘‘New Burma ” it is stated to be “an impartial 
independent tri-weekly, financed, controlled and 
published by Burmans.” It does not require a 
great stretch of imagination in such circumstances 
to conclude that it is a newspaper produced by; 


(1) (1919) LL.R, 43. Mad. 146 at p. 163. (2) (1933) I.L.R. 61 Cal. 36 at p. 43. 
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Burmans for Burmans. That does not mean, of 
course, that it will only reach its Burmese readers, 
but it is not unreasonable, | think, to assufme that 
it is primarily intended for Burmans. 

The specific words of which complaint is made 
in the order of the Local Government are: 


“Shwe Daung Nyo, therefore, requests his Indian friends not 
to give any chance to the younger section of the Burmans to feel 
that Indians are worse than the British in sucking the blood of 
Burmans and blocking their progress in life.” 


It was urged on behalf of the applicant that the 
Court ought to take into account the fact that the 
offending passage occurs in a letter ; but, in my 
opinion, that makes no difference, for it is a common 
journalistic practice that a newspaper should set 
forth its political views and principles under the 
guise of an open letter published in its columns. — 
The main contention of the learned advocate for 
the applicant was that the words of which complaint 
is made may well be disregarded if the Court bears: 
in mind the tendency and effect of the letter as a 
whole. He claimed the benefit of Explanation 4 
of: section 4 of the Act, and contended that “ the 
matter’? with which the letter dealt, and which was. 
promoting or had a tendency to promote feelings of 
enmity or hatred between Indians and Burmans, 
was that the Indians in Burma were endeavouring 
to exploit the Burmans in the same way that others. 
had exploited the Indians in their own country ; 
that the tendency and effect of the letter was to call 
upon the Indians to take their share in removing 
this cause of bitterness between the Indians and the 
Burmans, and that the exhortation to do so con- 
tained in the letter was written without any mali- 
cious intention, and with the bond fide object of 
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removing the grievance. The learned advocate for 
the applicant urged that, read as a whole, the 
reference to “the British” in the letter was merely 
parenthetical though unfortunate, and ought not to 
be given any significance when the Court was consi- 
dering whether the letter was within the ambit of 
section 4 (1) () of the Act. I cannot so interpret 
the letter, nor do I think that-it has merely the 
tendency and effect which the learned advocate for 
the applicant has pressed upon us. In my opinion 
the plain object of the letter was to point out to 
the Indians in Burma that they were doing their 
best to exploit the Burmans as others had exploited 
them in India. Who were the others who had 
exploited the Indians in India? Manifestly, “the 
British.” The attention of the readers of the news- 
paper is drawn to the fact that the Indians, 


“having experienced a.bad time in India and having seen others 
exploiting in your land, you naturally exerted hard in Burma and 
followed their clever policy of exploitation in Burma ’”’, 


and it is pointed out that 


‘*©in Bengal the cry is Bengal for the Bengalee ; in Bihar, Bihar 
for the Biharee’ etc. . . . Why cannot we in Burma do the 
same? Why should you be ia our way and why should you 
befriend your foe of India in Burma?” 


Who is the foe of the Indians in Burma? Again, 
obviously “the British.’ The Indians are then 
conjured to be fair to the Burmans in a and 
“the Indian leaders” are urged 

“to support Burman! candidates cuhien eves they are fully . 
qualified for a post. It is only fair that they should. That 
policy is now being followed in the interesis of Indians in 
India.” 

The letter then concludes with the passage to which 
specific exception is taken. 
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I am clearly of opinion that no one among the 
persons likely to read the letter under consideration 
could fail to gather therefrom that the newspaper 
was counselling the Indians in Burma to give up 
their evil practice of attempting to exploit Burma as 
“the British” had exploited both Burma and India, 
and that the newspaper was calling upon the Indians 
in Burma to adopt the same policy as that which 
the Burmans ought to adopt, namely, to refuse to 
take sides with the common foe, that is, “the British ”, 
whose _ policy it was to suck the blood of Burmans 
and to block their progress in life. 

If the construction which I put upon the letter is 
reasonable and right, no one can doubt that the letter 
“‘tends directly or indirectly to promote feelings of 
enmity or hatred between different classes of His 
Majesty's subjects.” That being so, I am of opinion 
that the application fails, and must be dismissed. 


Mya Bu, J.—I am of the same opinion. 


_BaGuLey, J.—lI agree. 
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SPECIAL BENCH (CRIMINAL). 


Before Sir Arihur Page, Kt., Chief Justice, Mr. Justice Mya Bu, and 
Mr. Justice Baguley, 


H. W. SCOTT », KING-EMPEROR.* 


Appeal—Conviction at Sessions Trial by High Court—Right of Trial under 
Chapter 33, Criminal Procedure Code—Claim of trial to be -made speci- 
fically by accused—Investigation and Finding by magistrate essential-—. 
Omission of magisirate to inform accused of his rights—Criminal Pro- 
cedure Code (Act V of 1898", ss. 418, 443, 447, 449 (1) (a), 534, 

The rigbt of appeal under s. 449 (1) (a) of the Code of Criminal Pro- 
cedure depends, not upon whether in e¢ertain circumstances the accused: 
might have been tried under the provisions of Chapter 33 of the Code, but 
whether he was in fact so tried. F 

Unless under s. 443 (Z) {a) a claim has duly been made and determined by © 
the magistrate before the accused is committed for trial or, in case of rejec-- 
tion by the magistrate by the Sessions Judge, the right of the accused to- 
be tried under the provisions of Chapter 33 does not accrue, i 
_ The omission by the magistrate to inform the ‘accused of his rights 
under Chapter 33 does not affect the validity of the proceedings (s, 534). 
No appeai lies from the verdict and judgment in a trial eld at the- 
Sessions of the High Court under the provisions of s, 418 of the Criminal. 
Procedure Code. ; 

U Zagariya v. King-Emperor, 1.L.R. 3 Ran. 220—referred to and over- 


ruled pro tanto. 

The accused was tried at the Sessions of the High Court upon a charge 
of murder. The jury unanimously found him guilty, and he was sentenced 
to death. The accused preferred an appeal under s. 449 of the Criminal. 
Procedure Code, and claimed that he had been tried under the provisions 
of Chapter 33 of the Code. Neither in the Court of the magistrate nor at 
the trial before the High Court did the accused make a claim under s. 443. 
No enquiry was made by the committing magistrate as to the status of the 
accused or of the complainant, nor did the magistrate record any finding 
that the case ought or ought not to be tried under the provisions of 
Chapter 33, The accused relied on an entry in the committing magistrate’s. 
diary that he was an European British subject, that the first information. 
report was signed in hindi by the person lodging it, that the trial was held. 
in accordance with the provisions of s. 275 of the Code, that the majority: 
of the jurors were Europeans, and that the accused was not informed by- 
the committing magistrate of his rights under Chapter 33. , 

Heid, that the accused was not tried by a jury in the High “Court under: | 
the provisions of Chapter 33. 
a a a re) 

* Criminal Appeal No. 1710 of 1934 from the order of this Court in. 


Sessions Trial No, 42 of 1934. 
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McDonnell (with him Williams) for the appellant. 
The first information report:in the present case was 
signed by an Indian. The accused is an European 
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British subject and is entitled to the benefit of the PmPekor. 


provisions of Chapter 33 ‘of the Code of Criminal 
Procedure.- Even though no specific claim was in fact 
advanced as required by s. 443 of the Code the 
accused has been tried by a majority of European 
jurors, and the committing magistrate has also certi- 
fied that the accused is an European British subject. 
Moreover, under. s. 447 the committing magistrate 
was under an obligation to inform the accused of 
his rights under this Chapter, and he did not do so. 


[Pacr, C.J. But see s. 534 of the Code.] 


S. 449 of thé Code confers a general right of 
appeal, and where the provisions of the Chapter have 
been impliedly complied with the accused should 
not be deprived of his valuable right of appeal. 
Though s. 449 (1) contains a reference to trials under 
that Chapter there is no “special procedure prescribed 
for such trials. 

Martindale v. Emperor (1); A. H. Turner v. 
. Eniperor (2); Gallagher v. ee or (3); U ene 
v. King-Emperor (4). 

PaGr, C.J.—Henry Wall Scott was tried at the 
November Sessions of the High Court before 
Dunkley J. and a jury upon a charge of murder 
under section 302 of the Indian Penal Code. The 
jury by a unanimous verdict found the accused guilty, 
and he was sentenced to death. 

On his behalf an appeal against the verdict and 
the sentence passed upon him at the trial has been 


(1) LL.R, 52 Cal. 347, {3) EL.R. 54 Cal. 52. 
12} LL.R. 52 Cal. 636, (4) LR. 3 Ran. 220. 
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‘preferred to the High Court under section 449 of the 


Criminal Procedure Code (Act V of 1898 as amended). 
Under section 449 (1) (a) it is provided that 


“where a case is tried by a jury in a High Court or Court of 
Session under the provisions cf this Chapter ; then notwithstand- 
ing anything contained in section 418 or section 423, sub-section 
(2), or in the Letters Patent of any High Court, an appeal may 
lie to the High Court on a matter of fact as well as ona 
matter of law.” 


The application now before the Court is for the 
admission of the appeal, and the question to be 
determined is whether in the circumstances of the 
present case an appeal lies under section 449 of the 
Criminal Procedure Code. Now, under section 443 
itHis provided that , ; 


(1) where in the course of the trial outside a presidency- 
town of any offence punishable with imprisonment, the accused 
person, at any time before he is committed for trial under 
section 213 or is asked to show cause under section 242 or 
enters on his’ defence. under. section 256, as the case may be; 
claims that the case ought to be tried under the provisions .of 
this Chapter, the magistrate inquiring into or trying the case, 
after making such inquiry as he thinks necessary, and after 
allowing the accused ‘person reasonable time within . which to 


. adduce evidence in support of his ‘claim, shall, if he is 


satistied— : 
(a) that the complainant and.the accused persons or. any © 
of them are respectively European and Indian Britist 
subjects or Indian and European British subjects, or 
(b) that in, view of the connection with the case of bott 
an Eurorean British subject’ and an Indian Britist 
subject, it is expedient for the ends of justice that 
the case should be tried under the provisions of this 
Chapter, ; : : 
record a finding that the case is a case which ought to be 
tried under the provisions. of this Chapter, or, if he is not so 
satished, record a finding that it is not such a case. ‘ 
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(2) where the magistrate rejects the claim, the person by 
whom it was made mdy appeal to the Sessions Judge, and the 


decision of the Sessions Judge thereupon shall be final and . 


shall not be questioned in any Court in appeal or revision.” 
Under section 444 itis provided that 


“for the purposes of section 443, ‘complainant’ means any 
person making a complaint, or in relation to any case of which 
cognizance is taken under clause (8) of section 190, sub-section 
(1), any person who has given information relating to the 
commissicn of the offence within the meaning of section 154.” 


‘ 


In other words, the ‘ complainant” (subject to the 


proviso to section 444), means: either a person who. 


has given information of the offence to a magistrate, 
or a person who has lodged what is commonly 
known as the first information report to the police. 
‘[S. 4 (2) (2) fs. 154] 

Now, in the present case the learned advocate 
who appeared on behalf of the appellant stated and 
conceded that neither in the Court of the magistrate 
before the accused was committed to trial, nor in 
the course of the trial, nor at any other time was a 
claim made by the accused under section 443 that 
ihe case. ought to be ‘tried under the provisions .of 
Chapter 33. It was further stated and conceded 
that no enquiry was made by the committing 
magistrate as to the status of the accused or of the 
person who made the first information report, and 
- that the magistrate did not record a finding that the. 
case was one which ought or ought not to be tried 
under the provisions of Chapter 33. Nevertheless, 
it was contended that an appeal lay under section 
449 (1) (a). > - 

In support of -his contention Mr. McDonnell 
referred to an entry in the diary of the 3rd of 
September 1934, purporting to have been made on 
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the day -upon which the. accused was committed 
for trial before the High Cotrt, in which the 
magistrate certified “ that Mr. H. W. Scott is an 
European British subject under the Code.” 

The learned advocate then stated that,.as it 
appeared that the first information report had been 
made by one Ramsaiwat on the 23rd of June 1934, 
and that the report was signed by Ramsaiwat in 
hindi, he hoped to satisfy the Court that -the 
complainant was an Indian British subject. 

He added that at the commencement of the 
trial at the Sessions before Dunkley J. an oral 
application was made by Mr. Williams, the learned 
advocate who was then appearing for the accused, 


.that the trial should) be held in accordance with 
‘the provisions of section: 275 of the Code, and 


that, the application being granted, the majority 
of the jury who tried the accused were European 
British. subjects. 

Lastly, he, pointed out that the committing 
magistrate did not at any stage of the enquiry 
before him “inform: the accused person of “his 
rights under this Chapter.” (S. 447.) ; 

In these circumstances the learned advocate 
for the appellant contended that the accused had 
been tried by a jury in the High Court “ under 
the provisions of Chapter 33 of the Code.’. 

. Now, it is well-to point out that the right of 
appeal under section 449 (1) (a) depends, not - 
upon whether in certain circumstances the 
accused might. have been tried under the provi- 
sions of Chapter 33, but whether he was in fact 
so tried ; and as regards any question as to 


whether the. trial was rendered invalid by reason 


of the alleged failure of the committing magistrate 
to comply: with the provisions of section 447, it is 
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enough to say that the matter is concluded against 
the appellant by section 534 of the Code 
{U Zagariya and three others v. King-Emperor (1)]. 

Further, it is to be borne in mind _ that 
merély because an accused person is tried in 
accordance with the provisions of section 275 it 
does not follow that the accused was tried under 
Chapter 33, because a claim to be tried under 
section 275 can validly be made whether the 
complainant and the accused are both European or 
Indian British subjects, or one isan European and 
the other an Indian British subject. As regards the 
main contention urged on behalf of the appellant I 
am clearly of opinion that, before it can be held that 
there has been atrial by a jury in the High 
Court under the provisions of Chapter 33 within 
the meaning of section 449 (1) (a), it is incumbent 
‘upon. the appellant to satisfy the Court that he 
had duly preferred a claim before the magistrate 
that the case ought to be tried under the provisions 
‘of Chapter 33 before he was committed for trial, 
and that upon such claim having been made the 
magistrate, after making such enquiry as he deemed 
Necessary and being satisfied that the status of 


the complainant and the accused respectively were — 


‘such as to entitle the accused to a trial under 
‘Chapter 33, had recorded a finding that the case 
was one which ought to. be tried under the provi- 
‘sions of that Chapter ; or that the. magistrate on 
the claim having duly been made to him in that 
behalf had rejected the claim, but that on appeal 
‘to the Sessions Judge the claim of the accused to 
be tried under Chapter 33 had been granted. In 
‘my opinion the Legislature plainly intended and 


(1) (1925) LL.R. 3 Ran. 220, 
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enacted that before a trial could be held under 
the provisions of Chapter 33 the question whether 
the complainant and the accused — possessed. 
different nationalities should be investigated and 
determined by the magistrate as a_ preliminary 
“issue in the case before the accused was committed. 
to trial, and that unless the claim was duly made 
and had been determined by the magistrate or by 
the Sessions Judge as the case might be the right 
of the accused to be tried in accordance with the 
provisions of Chapter 33 did not accrue. 

In the present case the nationality of the person: 
who made the first information report has never 
been investigated, and there is no finding on the 
record ‘as: to what his nationality is. It is further 
conceded, as I have stated, that no claim was 
made in the committal Court or at any time that 
the trial should be held under the provisions of 
Chapter 33; and that no finding was recorded by 
the magistrate that the case was one that ought 
to be tried under the provisions of this Chapter. 
Mr. McDonnell contended that the appellant would 
be able to satisfy the Court, if the appeal was: 
heard, that the status of “the complainant’ and of 


_ “the accused” necessary for the purpose of entitling 


the accused to a trial under the provisions of Chapter 
33 existed at the time of the trial. It matters not; 
because, as it is neither contended nor pretended 
that the condition precedent to the accrual of a: ~ 
right to be tried under the provisions of Chapter 
33 was fulfilled, namely, that a claim to be tried 
under that Chapter had been made, investigated, 
and determined as therein provided, in my opinion 
it necessarily follows and must be held that the 
accused was not tried by a jury in the High 
Court under the provisions of Chapter 33. ; 
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The decisions in Martindale v. Entperor (1) 
and Turner v. Finperor (2) are not in point, for 
these cases turned on the construction of section 
449 (1) -(c), which gives rise to different consider- 
ations. 

It is desirable that we should add, with. all- 
due respect, that we do not agree with the judg- 
ment of Robinson C.J. and Maung Gyi J. in 
U Zagariya and three others v. King-Emperor (3), 
in so far as it was therein suggested. or laid down 
that an appeal from the verdict and judgment in 
a trial held at the Sessions of the High Court 
would lie under the provisions of section 418 of 
the Code. To that extent U Zagariya and three 
others v. King-Emperor (3) is overruled. 

_ For these reasons, in my opinion, the appeal is 
misconceived, and it is dismissed. 


Mya Bu, J.—I agree that the appellant has no 
right of appeal in this case. This right is sought. 
under section 449 (1) of the Criminal Procedure 
Code which runs as follows : 


Where a case is tried by jury in a High Court or Court of 
Session under the provisions of this Chapter, then, notwithstanding 
anything contained in section 418 or section 423, sub-section (2) 
or in the Letters Patent of any High Court, an appeal may lie to 
the High Court on a matter of fact as well as on a matter of law.” 


Now,. in order to bring the case within the purview 
of this section the trial by jury must have been 
a trial under the provisions of Chapter 33 of the 
Code. Under section 443 .an accused person may, 
at any time before he is committed for trial under 
section 213, .or is asked to show cause under section 
242, or enters upon his defence under section 256, 





" (1) 1924) LL.R. 52 Cal, 347, (2) (1925) LL.R. 52 Cal. 636. 
(3) (1925) LU.R..3 Ran. 220. 
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claim that the case ought to be tried under the 
provisions of this Chapter ; and if such a claim is. 
made the magistrate enquiring into or trying the case, 
after making such enquiry as he thinks necessary, 
has to come to certain findings as to the nationality 


of the complainant and that of the accused, and upon 


such findings depends the decision as to whether a 
case. should or should not be tried under the provi-— 
sions of this Chapter. If the magistrate decides that. 
the case ought te be tried under the provisions of 


Chapter 33, or if the Sessions Judge, upon appeal 


against the magistrate’s rejection of the accused’s claim, 
so decides, (1) where the case is a summons case, it 


_ is to be.dealt with according to the procedure pres- 


-cribed in section 445, or (2} where the case is a 


warrant case, the magistrate enquiring into or trying. 
the. case shall, if he does not discharge the accused. 
under section 209, or 253, commit the case for trial 
to the Court of Session whether the case is or is not. 
exclusively triable by that Court. Therefore, even if 
a case be one which is ordinarily triable by a magis- 
trate, if it is a warrant case and if the claim of the 
accused is upheld, the case must be committed to 
the Court of Session, whether the case is or is not. 
exclusively triable by that Court. When the case 
has been committed under this rule, and if the trial 
is by jury, the Court trying the case must follow the 
provisions of section 275 the first sub-section of which 
provides : 


“ In a trial by jury before the High Court or Court of Sessiow 
of a person who has been found under the provisions of this Code 
to be an European or Indian British subject, a majority of the 
jury shall, if such person before .the first juror is called and 
‘accepted so requires, consist, in the case of an European British 
subject, of persons, who are ‘Eurcpeans or Americans and, in the 
case of an Indian British subject, cf Indians.” 
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It must here be noted that for the validity of the 
requisition under section 275 (1), the accused must 
“have been found under the provisions of this Code 
to be an European or Indian British subject.” 

In the present case the accused did not make a 
claim to have the case tried under the provisions of 
Chapter 33 when the case was in the Court of the 
magistrate or at any time afterwards. It is however 
stated at the Bar that the learned advocate defending 
him. at the trial before Dunkley J. invoked the 
aid of section 275 (1) by asking on behalf of the 
accused that the majority of the jury should consist of 
European British subjects, and the majority of the jury 
did consist of European British subjects. Itis urged 
on behalf of the accused that although a claim to 
have the case dealt with under Chapter 33 had not 
, been made before the magistrate as provided by 
section 443, the requisition under section 275 (7) of 
the Code of Criminal Procedure was sufficient to 
convert the trial by jury before the High Court 
into a trial under the provisions of Chapter 33. 
This centention, in my opinion, cannot be maintained. 
_ It is, to my mind, clear that in order that a trial 
by jury before a High Court or Court of Session 
may validly be regarded as a trial under the provi- 
sions of Chapter 33 a claim for trial under the 
provisions of that Chapter must have been made 
and upheld under section 443, before the case is 
committed by the magistrate ; and, therefore, for the 
purpose in hand it appears to me that it is essen- 
tial to the validity of the requisition under section 
275 (1) that a claim to be tried under the provi- 
sions of Chapter 33 must have been made and 
upheld under section 443. Otherwise, the words 
“who has been found under the provisions of this 
Code” in section 275 (1) would bear no meaning 
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whatever; for the only provisions of this Code under 
which an enquiry and a finding as to the nationality 


of an accused person are made are section 443 
and section 528 (A), and the latter section ‘is 
expressly meant for cases to which the provisions 
of Chapter 33 do not apply. Therefore, it is 
obvious that for the validity of a requisition under 
section 275 (1) as one made in a trial under the 
provisions of Chapter 33 there must have been a 
claim under section 443 of the Code, which is absent 
in this case. Another reason why a trial before. the 
Court of Session in which neither a claim nor an 
enquiry has been made under section 443 cannot be 
deemed to be a trial under the provisions of Chapter 
33 is that if the case happened to be a warrant 
case but not exclusively triable by the Court of 
Session and therefore was one ordinarily within the 
competence of a magistrate to try and if the 
magistrate in the absence of any -such claim under 
section 443 were to have tried the case and con- 
victed the accused person, the accused person would 
not be in a position to challenge the validity of 
the trial after he has been convicted. For the above 
reasons, it is clear, in my opinion, that the trial 
of the appellant was not a trial. under the provisions 
vf Chapter 33 of the Code of Criminal Procedure, 
and therefore the appellant cannot invoke the aid 
of the provisions of section 449 (1) of the Code. 


BaGuLEY, J.—I agree that this appeal must be 
dismissed, but I should like to sum up the posi- 
tion in a few words. The appeal is filed under 
section 449 of the Criminal Procedure Code. Section 
449 gives a right of appeal in cases tried under 
Chapter 33. Section 443 says that for a trial to be 
under Chapter 33 at a certain early stage of the 
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proceedings the accused has got to make a claim 
that owing to certain facts the trial shall be under 
Chapter 33. If the Court allows the claim after 
‘investigation, then the trial is under Chapter 33. 
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It is admitted in the present case that no such Bacurey, J. 


claim wads ever made. There was no investigation 
rand no -finding that for any reasons Chapter 33 
‘should apply. This being the case, the trial was, 
like all ordinary trials, under Chapter 23 and under 
‘Chapter 23 there is no right of appeal under section 
449. 

This appeal under section 449 must therefore be 
rejected. 


CRIMINAL REFERENCE. 


Before Mr, Justice Ba U, and Mr, Justice Mackney. 


‘KING-EMPEROR ». ABDUL MAN.* 


Whipping—Offence punishable with imprisonment and fine—Addition of whip- 

ping—Whipping in lice of imprisonment— Penal Code (Act XLV of 1860), 

s. 325— Whipping (Burma Amendment Act a Act VIII of 1927), 

Si. 

Under the provisions of s. 3 of the Whipping (Burma Amendment) Act, 
1927, it is lawful to add whipping to a sentence of imprisonment alone, or 
to a sentence of imprisonment and fine for an offence under s. 325 of the 
Penal Code. Imprisonment is imperative under the section, whilst fine, in 
addition to imprisonment, is optional. Fine alone cannot be imposed, and 
:-whipping added in lieu of imprisonment. 

Emperor v. Kishen Singh, 1.L.R. 46 All. 174; King-Emperor v. Tha Kit, 
5 L.B.R. 22; Nassir v. Chunder, 9 W.R. (Cr.) 41; Queen v. Feshagur, 
2 W.R. (Cr.) 323; Qucen-Empress v. Da'gadu, \.L.R. 16 Bom. 357; 
Varadarajulu v. Emperor, A.U.R. (1925) Mad. 183—vreferred to. 


The following order of reference was made by 


MosELY, J.—The respondent was convicted of causing grievous 
hurt, an offence under section 325, Indian Penal Code, and 
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was sentenced to receive 20 lashes and to a fine of Rs. ae or 
in default one month’s rigorous imprisonment. 

The legality of the sentence is in question. It was passed. 
under section 3 of the Whipping (Burma Amendment) Act of 
1927, which makes such an offence punishable with whipping 
in lieu of or in addition to any other punishment to which 
the offender may be liable under the Indian Penal Code. 

Offences under section 325, Indian Penal Code,-are punish-- 
able with imprisonment, and the offender is also liable to fine. 


_Imprisonment is imperative under the Ccde. The respondent: 


here was sentenced to whipping in lieu of imprisonment and. 
in addition to fine. 

I have heard the learned Govepament Advocate on this. 
reference. : 

It is argued that a sentence of whipping in such a case 
cannot be passed in lieu of a sentence of imprisonment alone, 
but must be passed in lieu of the whole punishment to which 
the offender was liable, while if a sentence of whipping is: 
passed “in addition” it must be in addition to a sentence of. 
imprisonment. Several authorities are quoted on the meaning. 
oi the expression ‘‘in lieu of ”. Queen-Empress v. Da’ gadu (1): 
and King-Emperor v. Tha Kin (2) deal with offences punishable: 
under sections 2 and 5 of the Indian Whipping Act VI of: : 
1864 (sections 3 and 5 of Act 1V of 1909) with whipping in 
lieu of any punishment (section 5 says “ any other punish-: 
ment”) to which the offender might be liable. 4imderor v.- 
Kishen Singh (3) is on section 5 of Act IV of 1909. It was. 
held in those cases that though the offender might be liable: 
under the Code to two several punishments,—imprisonment. 
aud fine,—yet the obvious interpretation of the Whipping Act 
was that whipping was to be inflicted in lieu of the whole of 
the punishment to which the offender was liable, and that no. 
other puNienen as emepelieess by the Penal Code was allow-- 
able. 

It might seem at first sight, if the wording of section 3 of 
the Whipping Act were loosely construed, that the term “ in 
lieu of or in addition to any other punishment to which the: 


offender is liable ” could mean that the punishment of whip-. 


ping could be. imposed in lieu of the punishment of imprison- 





(1) (1891) LL.R, 16 Bom. 357. (2) (1909) 5 L.B.R,.22, 
(3) (1923) LLL.R. 46 All. 165. 
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ment, and in addition to the punishment of fine, as the offence 
is punishable with fine. But this is in my opinion not so, for 
the offender is only liable to the punishment of fine if the fine 
‘be imposed in conjunction with imprisonment. 

A sentence of whipping plus fine or rather of fine plus 
whipping is legal in the case of an offence under section 324, 
Indian Penal Code, which is punishable with imprisonment or 
fine, to which whipping may be added. An offence under 
section 325, Indian Penal Code, is punishable with imprison- 
‘ment or. with imprisonment and fine, and whipping may be 
added either to a sentence of imprisonment alone, or to a 
sentence of imprisonment plus fine. But in the case of an 
offence under section 325, Indian Penal Code, whipping can- 
mot be added to a sentence of fine alone, as imprisonment is 
’ imperative under this section. To put it in another way a 


sentence of whipping cannot be imposed in lieu of part of. 


‘the sentence allowable, and in addition to another part of the 
‘sentence which is only permissible in conjunction with the first 
part of the sentence. 

I consider that the sentence in question is an illegal one. 
‘As the matter is of some importance however, and the practice 
of passing such sentences has not been hitherto questioned, I 
would refer to a Full Bench or Bench as the Chief Justice 
may direct the question whether a sentence of whipping plus 
‘fine is legal in the case of an offence where imprisonment is 
‘imperative under the Indian Penal Code. 

A Eggar (Government _Advocate) for the Crown. 
Act VI of 1864 added whipping to the punishments 
for certain offences under the Indian Penal Code, 
and it was followed by Acts III of 1895 and IV of 
1900. The effect of these Acts was that a sentence 
of whipping could be inflicted in lieu of all the 
punishments prescribed by the Code. A sentence Of 
whipping can be inflicted in substitution of all the 
punishments to which the accused is liable under 
..325. Under that section a sentence of imprison- 
ment is imperative, and it would be illegal to pass 
a sentence of fine plus whipping. But it would 
have been legal to pass a sentence of imprisonment 
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and whipping or a sentence of imprisonment and 
fine plus whipping, or whipping alone. The result 
is absurd, but one has to take the law as it stands.. 
The law on the subject was recodified in 1909 by 
Act IV of 1909, but the Legislature chose to leave 
the law in the state in which the earlier decisions: 
on the subject found it, and therefore it should be 
assumed that the Lepicintus had no desire to alter 
the law in this respect. 

Nassir v. Chunder (1); The Queen v. Bunda Ali 
(2) ; Queen-Empress v. Da’gadu (3); King-Emperor v. 
Tha Kin (4); Emperor v. Kishen Singh (5) ; King- 
Emperor v. Chit Pon (6); King-Emperor  v. 
Nga Aung Myat (7). 


Ba U, J.—As the facts of the case have been 
fully set out in the order of reference made by my 
brother Mosely J., I do not propose to recapitulate. 
them. 

The question g¢eferred is—whether a sentence of 
whipping plus fine is legal in the case of an offence - 
where imprisonment is imperative under the Penal 
Code. 

Whipping is not one of the punishments prescribed 
in section 53 of the Indian Penal Code, but by the 
Whipping (Burma Amendment) Act, 1927, certain 
offences have been made punishable with whipping 
as either an additional or alternative punishment to 
the one prescribed therefor by the Indian Penal. 
Code. 

An offence under section 325 of the Indian Penal 
Code of which the respondent in the present case 


(1) 8 W.R, (Cr.) 41. (4) 5 L.B.R. 22. 
(2) 15 W.R. (Cr) 7. (5) IL.L.R. 46 All. 174, 
(3) LL.R. 16 Bom. 357. (6) LL.R. 7 Ran, 319. 


(7) LL.R. 10 Ran. 317. 
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was found guilty by the trial Court is one. of the 
offences mentioned in section 3 of the said Act, 
which is in these terms : 


“In addition to the persons punishable under section 4 of the 
Whipping Act, 1909, with whipping in lieu of, or in addition 
to, any other punishment to which they may be liable under 
the Indian Penal Code, any person shall be so punishable who 
commits any offence under sections 324, 325, etc., of the said 
Code.” 


Now, what do the words ‘in lieu of any other 
punishment ” mean ? 

Although the point did not directly arise for 
decision, yet it came in for discussion by a Full 
Bench of the Calcutta High Court in the case of 
Nassir v. Chunder and others (1). In that case 
Peacock C.J. said : 


“Section 2 of Act VI of 1864 says that ‘whoever commits 
any of the following offences may be punished with whipping 
in lieu of any punishment to which he may for such offence 
be liable under the Penal Code.’ It does not say, and it could 
- not say, that by the Penal Code he was liable to be whipped, 
but it might say that by the Penal Code as amended by this 
Act he shall be liable to be whipped. Take the case of theft. 
Section,2 of the Act does not say that by the Penal Code a 
man who Gommits ¢heft is liable to be whipped, but it says 
that in lieu of giving him the punishment inflicted by the 
Penal Code, namely, three years’ imprisonment and fine, he 
may be punished with whipping. Sections 3 and 4 render 
offenders liable to whipping in lieu of or in addition to tke 
punishments imposed by the Penal Code.” 


Macpherson J., one of the members of the Bench, 
expressed his view to the same effect. He said. at 
page 41: . 

“The second secticn specifies the offences. for which 


whipping may be awarded in lieu of any other punishment. It 
‘ is as follows : ‘Whoever commits any of the following offences 


(1) (1868) 9 WLR, (Cr.) 41 at p. 48. 


119 


1934 


KInG- 
EMPEROR 


uv. 
ABDUL MAN. 


Ba U, J. 


- 120. 


_. 1934. 
KING- 
EMPEROR 


U.. 
ABDUL. MAN. 





Ba U; J. 


INDIAN LAW REPORTS.  [VoL.. XIII 


may be punished with whipping. in lieu of any punishment 
to which he may for such offence be liable under the Indian 
Penal Code, that is to say,’ etc. The effect of these words I 
understand to be that the sections mentioned in this second sec- 


‘tion are to be read respectively as if words to this effect had 


been added to each ‘or in lieu of such punishment (or punish- 
ments), the offender may be punished with whipping ’.” 


‘Seton-Karr J., another member of the Bench, 
said at page 45, after quoting the judgment of 
Campbell J., that he generally agreed with the conclu- 
sions arrived at by that learned Judge ; and Campbell J., 


-in the course of his judgment, said : 


“When flogging is inflicted in lieu of any other punish-— 
ment, no other punishment can be inflicted for that offence.” 


The opinion thus expressed was quoted with 
approval by the Bombay High Court in Queen- 
Empress v. Da’gadu (1). Subsequent to the decision 
of these two cases the Whipping Act, Act VI of 1864, 
which. was the first Act to deal with whipping, was 
amended first by Act III of 1895; secondly by Act V . 
of 1900 and lastly by Act IV of 1909. In all these ~ 
amending Acts the words “in lieu of any other 
punishment” were retained. It must therefore, in my 
opinion, be assumed that the Legislature approved of 
the interpretation put by the Calcutta and Bombay 
High Courts on the aforesaid expression. The 
Ailahabad and Madras High Courts and the late 
Chief Court of Lower Burma have also taken the ~ 
same view [see Emperor v. Kishen Singh (2); 
S.B: Varadarajulu v. Emperor (3) ; King-Emperor v. 
Tha Kin (4)]. 

’ Therefore what is now clear is that the view 
expressed by the High Courts of Calcutta, Madras, 





(1) (1891) LL.R. 16 Bom, 357. (3) ALR. (1925) Mad. 183. 
(2) (1923) LL.R. 46 All. 174, - (4) (1909) 5 L.B.R. 22. 
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Bombay and Allahabad and the late Chief Court of 
Lower Burma is that if whipping is inflicted as an 
alternative punishment in a case where the offence 
charged is punishable with imprisonment and fine, no 
other punishment is to be added. 

This view, if I may say so with respect, is, in my 
opinion, the correct view.. In Murray’s Dictionary 
“in lieu of” is defined as ‘in the place, room or 
stead of”. Section 13 of the General Clauses Act 


says: 


“In all Acts of the Governor-General in Council and 
Regulations, unless there is anything repugnant in the subject 
or context— . 

(1) words importing the masculine gender shall be taken 


to include females ; 
(2) words in the singular shall include the plural, and 


vice versa. 


Section 12 of the Burma General Clauses Act (I of 
1898) is also to the same effect. Therefore if we use 
the phrase “in the place of” instead of “in lieu of” 
and the word “ punishment” in the plural instead of 
in the singular we get section 3 of the Burma 
‘Whipping Act running as follows : 


. “In addition to the persons punishable . . . with 
‘whipping in the place of . . . any other punishments to 
which they may be liable under the Indian Penal Code, any 
Person shall be so punishable who commits any offence under 
sections 324, 325 (etc.), of the said Code.” 


If whipping, given as an alternative punishment, 
can only be given instead of all the punishments, 
prescribed by the Penal Code, then the question that 
arises now is—how is it to be given as an additional 
' punishment: in a case such as the present where 
the offence charged is punishable with imprisonment 
and fine also. In my opinion in such a case as the 
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present one imprisonment is imperative and fine is. 


optional. [Queen v. Sharoda Peshagur and Prosunno- 
Peshagur (1).| 

As imprisonment is imperative, whipping, if given: 
as an additional punishment, must in my opinion be. 
added to it. It cannot be given only in addition to 
the optional part of the punishment. If the optional 
part of the punishment is added to the imperative 
part of the punishment and whipping, it will, in my 
opinion, be still legal. If the offerce charged is. 
punishable with imprisonment or fine and, if whipping 
is given as an additional punishment, it can in my 
opinion be added either to imprisonment or fine. 

For these reasons I would answer the questior 
propounded in the negative and set aside the sentence 
of fine. The fine, if paid, will be refunded. 


Mackney, J.—I agree with the opinion expressed. 
by my learned brother Ba U, J. 
The question is whether in section 3 of the 


Whipping (Burma Amendment) Act, 1927, under 


reference the word “punishment” in the phrase 
“any other punishment” is used in a general sense 
or means the particular punishment or pcnishments to 
which a person is liable who commits any of the 


offences mentioned in the section: that is to say, do 


the words mean “any other kind” of punishment or 
“any other of the” punishments? It seems to me 
having regard to section 4, Whipping Act, 1909, that 
the word cannot be used in a general sense when it is 
so particularly qualified, that is to say, when reference 
is especially made to that punishment to which a 
person may be liable “ under the Indian Penal Code” 
(scilicet for the particular offence which he has com- 


(1) (1865) 2 W.R. (Cr.) 32. 
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mitted).. Now, the punishment under section 325 of 
the Indian Penal Code is either “imprisonment” or 
imprisonment and fine”. Therefore a person com- 
mitting an offence thereunder may be punished with 
whipping in lieu of or in additioa to “imprisonment” 
or in lieu of or in addition to “imprisonment and 
fine” : but, as fine alone is not one of the punishments 
to which a person is liable under this section of the 
Indian Penal Code, for an offence under this section 
whipping cannot be awarded in lieu of or in addition 
to fine alone. 


The history of the law relating to the infliction of. 


whipping as a punishment, as also the decisions of 
the other High Courts to which my learned brother 
has referred, make it clear that this view is the correct 
one. 


APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Mya Bu, 


U BA OH »v. M. A. RAZAK aAnpD OTHERS.* 


Appeat to His Majesty in Council—Loss or detriment to applicant—“ Fit case 

for appeal "—Nursapuri ” Mahomedan—Question affecting rights and 

. privileges of alarge body—Concurrent findings—Questions of law and 
 fact—Civil Procedure Code (Act V of 1908), ss, 109 (c), 110. 


In.a suit to amend a scheme for the management of the Nursapuri mosque 
in Rangoon the trial Judge, Ormiston J., construed the term “ Nursapuri” 
to mean all sunni mahomedans who came to Rangoon from the taluk 
and the town of Nursapur situate on ihe Godavari river in South India 
and their descendants. On appeal the High Court remanded the case with 


a direction that the issue as to the meaning of the term “ Nursapuri” should’ 


be retried upon oral evidence in addition io the evidence already on the 
record, and the finding reported to the appellate Court before it finally 
determined the appeal. Sen J. who retried the issue after remand gave 
the term a wider meaning, viz., all Telugu speaking sunni mahomedans 
who came from the Andhra districts of South India. The appellate Court 





* Civil Misc. Applications Nos. 62 and 63 of 1934 arising out of Civil 
First Appeal No. 47 of 1930 of this Court. 
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accepted the wider interpretation, and allowed the appeal from the decree 
of Ormiston J. The applicants applied for leave to appeal to His Majesty 
in Council, 


Held, that (1) it was not possible to estimate in money or, by any 
pecuniary standard the loss or detriment to the applicant, and that the 
case therefore did nut fulfil the requirements of s, 110 as to value, but 
(2) the dispute affected the religious sentiments, rights and privileges of a 
large. body of mahomedans, and that the case was “fa fit one for appeal 
to His Majesty in Council’ within s. 109 (c) of the Civil Procedure Code. 


Radhakrishna Ayyar v. Swaminatha Ayyar, 48 1A, 31; Subhan v. 
Baburam, 1.L.R. 52 All. 329—followed. 


(3) these were not concurrent findings by the Courts, for the appeal 
was from the decree of the trial Judge, and not from the finding of the 
second Judge with whose view the appellate Court agreed,. and (4) the 
construction of the term “ Nursapuri” as used not in common parlance 
but in the deed of trust, if it was not an unmixed question of law, was not 
an unmixed guestion of fact. ? 


Narendranath Dutta v. Abdul Hakim, 55 1.A.°380; Ralaniiyye Chetty v. 
Pandara, 44 1A. 147—referred to, 


Rafi for the applicant. It is difficult to estimate 
in money value the rights of the parties and of the. 
property involved for the purposes of s. 110 of the Civil 
Procedure Code, but this case ought to be certi- 
fied as otherwise a fit case for appeal to His 
Majesty in Council under s. 109 (c). The 
decision in question relates to the religious rights 
of a large body of mahomedans in Rangoon, 
Radhakrishnan Ayyar v. Swaminathw Ayyar (1); 
Banarsi Parshad v. Kashi Krishna (2) ; Subhan vy. 
Baburam Singh (3) ; N.C. Galliara v. A.M.M. Muru- 
gappa Chetty (4). . 

It cannot be said that there have been concurrent 
findings of fact, because the decision of Ormiston J. 
as to the meaning of the term “ Nursapuri ”’ was set 
aside by the Appellate Bench. 


Clark for the respondents. The only question in 
issue is as to the meaning of the term ‘‘ Nursapuri”’ 





(1) 48 L.A. 31. (3) LL.R. 52 All. 329. 
(2) 28 L.A. 11. (4) LL.R. 12 Ran, 355, 364, 
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and on this point there have been concurrent findings 
of fact. by the Original Side and the Appellate Side 
of this Court. The Privy Council does not inter- 
fere with concurrent findings of fact, and deprecates 
the granting of certificates for leave to appeal in 
such cases. Moung Tha Hnyeen v. Moung Pan Nyo 
(1); Sundaralingasawmi v. Ramasawmi (2). 


[Pace, C.J. The question to be decided is as 
to the meaning of a term used in a document. 
Is that a pure question of fact ?] 


The construction of a document can be a ques- 
tion of fact. The only question in issue is as to 
the meaning of the term “Nursapuri”, and both the 
Courts have arrived at the same conclusion. 


PaGE, C.J.—These are two applications for a 
certificate granting leave to appeal to His Majesty 
in Council. The suit was brought to amend a 
scheme for the management of the Nursapuri mosque 
that had been settled by Robinson J. in the Chief 
Court of Lower Burma on the 16th of May 1910. 
The suit was tried before Ormiston J., and the 
learned Judge ordered that the scheme should be 
amended in certain respects. The only item in the 
amended scheme which was the subject of dispute 
was the meaning of the term “ Nursapuri” as used 
therein. This question was tried on affidavits, and 
Ormiston J. construed the term in a_ restricted 
sense. From the decree of Ormiston J. an appeal 
was filed, and Carr and Das JJ. ordered that the 
case should be remanded to the Original Side 
with a direction that the issue as to the meaning 
of the term “Nursapuri” should be tried upon oral 
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evidence in addition to the evidence already on the 
record, and that the finding upon that issue should 
be reported to the appellate Court before it finally 
determined the appeal. I am not myself satisfied 
as to the propriety or the expediency of passing a 
remand order in that form, but it is unnecessary 
at this stage of the proceedings to enter upon a 
discussion of the matter. Pursuant to the order of 
remand the issue as to the meaning of the term 
“Nursapuri” was elaborately retried, voluminous 
oral evidence being tendered on both sides, and in 
the event Sen J. gave to the term “ Nursapuri’’ a 


far wider meaning than Ormiston J. had done. 


The proceedings were then returned to the appellate 
Court which came to a conclusion in a sense similar 


‘to that at which Sen J. had arrived, and the 


appeals from the decrees of Ormiston J. were 
allowed. , . 

From the decrees of the appellate Court allowing 
the appeals from the decrees of Ormiston J. it is 
sought to obtain leave to appeal to His Majesty in 
Council. 

Now, a difficulty lies in the way of the appli- 
cant, for we are not satisfied that this case can be 
brought within the ambit of section 110 of the 
Coue of Civil Procedure. ; 

In N.C. Galliara v. A.M.M. Murugappa Chetty 
(1) it was laid down by this Court that 


“it is the extent to which the decree or order has operated 
to the prejudice of the applicant that determines whether the 
decree or order is subject to appeal or not, and whatever 
may be the value of the property in respect of which a caim 
or question is involved in the appeal no appeal lies under 


’ section 110 unless the value of the loss or detriment which 
* the applicant has suffered by the passing of the decree or 


(1) (1934) LL.R. 12°Ran, 355. 
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order, and from which he seeks to be relieved by His Majesty 
in Council, is Rs. 10,000 or upwards.” 


In my opinion in the present case it is 
impossible to estimate in money or by any 
pecuniary standard the loss or detriment which the 
applicant has suffered by the passing of the decrees 
from which it is sought’ to obtain leave to appeal 
to His Majesty in Council ; indeed, it was common 
ground that that is so. I am of opinion that the 
applicant has failed to bring the case within the 
ambit of section 110, Code of Civil Procedure. 

The learned advocate for the applicant, however, 
has urged that the Court, in the exercise of the 
discretion with which it is invested under section 
109 (c) of the Code, ought to certify that the 
present case is “a fit one for appeal to His Majesty 
in Council ”. 

In Radhakrishna Ayyar and another v. Swaminatha 
Ayyar (1) the Judicial Committee of the Privy 
Council, following Banarsi Parshad v. Kashi Krishna 
Narain (2) and Radha Krishen Das v. as Krishen 
‘Chand (3), held that 


‘as an initial condition to appeal to His Majesty in Council 
Gt is essential that the petitioners should satisfy the Court that 
‘the subject matter of the suit is Rs. 10,000 and in addition 
that in certain cases there should be added some substantial 
‘question of law. This does not cover the whole grounds of 
.appeal, because it is plain that there may be certain cases in 
which it is impossible to define in money value the exact 
character of the dispute ; there are questions as for example, 
those relating to religious rights and ceremonies, to caste and 


family rights,-or such matters as the reduction of the capital 


of companies as well as questions of wide public importance 
in which the subject matter in dispute cannot be reduced into 
actual terms of money. Sub-section {c) of section 109 of the 





(1) (1920) 481A. 31 at p. 33. (2) (1900) 28 L.A. 11. 
(3) (1901) 28 LA. 182. 
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Civil Procedure Code contemplates that such a state of things. : 
exists, ‘and rule 3 cf Order XLV regulates the Prccedure.” 


Now, the dispute in the present case involves. 
the determination cf the rights of a large body of 
persons in connection with the management of 
the mosque. Indeed, it was contended that if 
Ormiston J.’s judgment stood the result would be 
that substantially the whole body of Nursapuris. 
would be deprived of what they claimed to be 
their right to share in the management of the mosque i 
and there is no doubt that the controversy in connec- 
tion with which this litigation has arisen deeply 
affects the religious sentiments, rights and _ privileges. 
of a large body of mahommedans residing — in 
Rangoon. In my opinion the circumstances obtain-- 
ing in the present case, and the question that falls. 
for determination in the litigation, bring it within 
sub-section (c) or section 109 of the Code of Civil 
Procedure. Primd facie, therefore, I should be 
disposed to hold that a certificate granting leave 
to appeal to His Majesty in Council ought to be 
granted [Subhan and another v. Baburam - Singh 
and others (1)]. . 

On behalf of the respondents, however, it has. 
been contended that in substance, although not in. 
form, this is an attempt to obtain a decision of 
the Judicial Committee of the Privy Council on a 
question of fact upon which there have been 
concurrent findings in both the Courts below, and 
that this Court ought not to countenance. such. 
a proceeding. [Thakur * Harihar Buksh v. Thakur 
Uman Parshad (2) ; Sundaralingasawmi Kamaya Naik 
v. Ramaswami Kamaya Naik (3); Momurg Tha Hnyeew 


(1) (1929) LL.B, 52 All. 239. (2) (1896) 141,407. 7 
(3), (1899)-26 1.4. $5. | 
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v. Moung Pan Nyo (1); Rani Srimati and others v. 
Khajendra Narayan Singh and another (2) ; Narendra 
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others (3); and Jehangir Shapoorji Taraporevala v. 
Reverend Savakar (4).] 

The answer to this contention is that the appeal 
was from the decree of Ormiston J., and that the 
appellate Court did not affirm the decree of the 
trial Court, but allowed the appeal and passed a 
decree in a different sense. The learned advocate 
for the respondents further contended that in any 
event, having regard to the hearing after remand, this 
Court in the circumstances ought not in the exercise 
of its discretion .to grant leave to appeal under 
section 109 (c), because in substance the appeal 
was from the decision of Sen J. on a question of 
fact; and that the appellate Court affirmed the 
finding of Sen J. The answer would appear to be 
(1) that the appeal was not from any decree passed 
by Sen J. and (2) that, although the appeal turned 
‘upon an issue of fact, namely, what is the meaning 
of the term “Nursapuri” in common parlance at 
Rangoon, the finding of Sen J.. with which this 
Court agreed, as was’ pointed out in the judgment 
of the appellate Court, | 


“ does not necessarily conclude the case against the respondents, 
because the problem to be solved is not the meaning of the’ term 
in common parlance at Rangoon, but the meaning: which is to be 
attributed to the word “ Nursapuri” as used in the trust deed of 
1910. Priimd facie the term must.be regarded as bearing the same 
meaning in the scheme as that which is ccmmonly attributed to 
it.” 

But, of course, it does not necessarily bear the same 
meaning ; and the question as to what upona true 


(1) (1900) 27 ILA. 165. (3) (1927) 55 I.A. 380. 
(2) (1904) 31: 1.A5127. (4) 34 Bom. L.R. 1609. 
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construction of the trust deed the term “ Nursapuri” 
as used therein means appears to me to be, if not an 
unmixed question of law, certainly not an unmixed 
question of fact. [Palaniappa Chetty and another v. 
Deivasikamony Pandara (1); and Narendra Nath 
Dutta and another v. Abdul Hakim and others (2).] 


Upon the whole I am of opinion, for the reasons 
that I have stated, that the Court ought to certify 
this case to be a fit one for appeal to His Majesty 
in Council under section 109 (c) of ‘the Code of Civil 
Procedure, and a certificate granting leave to appeal 
to His Majesty in Council will issue on each 
application. 


Mya Bu, J.—I agree. 


CRIMINAL REVISION. 


Before Mr, Justice Baguley, and Mr. Justice Ba U, 


HTWAN HTIN v. KING-EMPEROR.* 


Cognizable offence—Powcr of arrest restricted to District Superintendent of . 
Police—Further requirements for arrest without warrant—Burmu Gambling 
Act (Burma Aci I of 1889), ss. 6 (L) (b), 21, 12—Crinunal Procedure Code 
(Act V of 1898), s. 4 (f)—Process Fev Rules, 1923, Rule 18 (>) (2), 

Under the provisions of s.6 (Z) ‘b) of the Burma Gambling Act the only 
police officer who may arrest without warrant a person for an offence under 
s. 11 or 12 of the Act is the District Superintendent of Police, and then only if 
he has received credible information or has other sufficient grounds for believing 
that the place is used asa common gaming house, and furthermore, has 
recorded in writing the information or the grounds of his belief. Under such 
circumstances cases under ss. 11 and 12 of the Burma Gambling Act are not . 
cognizable, and the accused must pay process fees for the issue of summonses 
to his witnesses. 

Bahabal Shah v. Tarak Nath Choudhry, LUR. 24 Cal. 691; Emperor v.. 
Chandri Bawoo, 1.L.R. 49 Bom, 262 —followed. ; te 

Emperor v. Abasbhiai, 1.L.R. 50 Bom. 344 ; Queen-Enipress v. Deodhar Singh, 
LL.R. 27 Cal. 144—considered. : ; 


* Criminal Revision No. 702B of 1934 from the order of the Additional 
Sessions Judge, Bassein, in Criminal Revision No, 474 of 1934, - 
(1) (1917) 44 LA. 147. (2). (1927) 55 LA. 380. 


VoL. XIIT] RANGOON SERIES. 


Shu Maung for the applicant. The District 
Superintendent of Police has power to arrest a person 
without a warrant for an offence under ss. 11 and 12 
of the Burma Gambling Act, 1889. It is therefore 
a cognizable offence within s. 4 (1)(f) of the Code 
of Criminal Procedure. Queen-Empress v. Deodhar 
Singh (1) ; Emperor v. Abasbhai (2). Under Rule 18 
(b)(2) of the Burma Process Fees Rules no process 
fee can be demanded from the accused for the 
issue of subpoenas to his witnesses. 


_ Tun Byu (Assistant Government Advocate) for the 
Crown. A case is cognizable under s. (4)(Z) (/) 
only when there is an unqualified power of arrest 
without warrant given to a police officer. Ifa power 
of arrest is made conditional upon something being 
done it is not a cognizable offence. 

_ In Queen-Empress v. Deodhar Singh (1) the 
question whether when a power of arrest without 
warrant is given under certain restrictions or condi- 
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tions the offence was a cognizable one or not was not . 


raised nor considered. Emperor v. Abasbhai (2) 
merely followed Deodhar Singh’s case. Qn the other 
hand see Bahabal Shah v. Tarak Nath Choudhry 
- (3); Emperor v. Chandri Bawoo (4). - 

In any case where a power of arrest is given 
subject to certain: restrictions the case cannot become 
cognizable unless the conditions precedent are 
fulfilled. Moreover s. 6 of the Burma Gambling Act 
is not quite the same as s. 5 of the Bengal Public 
Gambling Act, 1867. Under s. 5 of the Bengal Act 
it can be argued that there was no real restriction 
imposed on the power of arrest. 


(1) LL.R. 27 Cal. 144, (3) LL.R. 24 Cal. 691. 
(2) LL.R. 50 Bom. 344, (4) I:L.R. 49 Bom. 212. 
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BaGu.ey, J.—The applicant in this case is being 


Htwan Hix tried under section 12 (a) of the Burma Gambling 


Ke 
EMPEROR. 


Act, together with other persons who are being 
tried under section 11 of the same Act. He applied 
to the Court to have certain: defence witnesses — 
summoned. The Court called upon him to pay 
process fees for the summonses. He contended 
that no process fees could be demanded, but the. 
Court overruled his claim, and, cn application made 
to the Sessions Judge, Bassein, the magistrate’s order 
was upheld. 

It is contended that no process fee can be 
demanded for the issue of summonses to defence 
witnesses, because the case which is being tried is 
a cognizable case, and processes issued in it are, 
therefore, exempt from paying fees under the 
Process Fee Rules, 1923 [Rule 18 (b) (2)]. It is. 
contended on behalf of the Crown that it is not 
a cogeizable case. 

A “ cognizable case” is defined in section 4 (f} 
of the Criminal Procedure Code: 


“* Cognizable offence’ means an offence for, and ‘ cognizable 

case’ means a case in, which a police-officer, within or without 
the presidency towns, may, in accordance with the second schedule 
or under ay law for the time being in force, arrest without 
warrant : 
As the maximum sentence under sections 11 and 
12 of the Burma Gambling Act is less than one 
year, under the second schedule to the Criminal — 
Procedure Code, the case under review is not a 
cognizable one, unless it is cognizable under the terms 
of the Act itself. 

Arrests of persons who are supposed to he 
committed offences under section 11 or 12 ‘are made 
under section 6 (1) (b) of the Burma Gambling Act. 
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‘This section provides that certain magistrates or the 
District Superintendent of Police who ; 


“on .credible information ‘or on other sufficient grounds, has 
reason to believe that. any house, enclesure, room, place, vessel or 
vehicle is used asa common gaming-house, may, after recording 
in writing such information cr grounds, either himself do any of 
the following acts, or by warrant authorize any officer of police not 
below the rank of Sub-Inspector or officer in charge of a police- 
station to enter *** any such hcuse, enclosure (etc.), and take into 
‘custody all persons whom he finds therein, whether they are then 
actually gaming or not.” 


It would be seen from this that no ordinary police 
officer can arrest a person supposed to have com- 
mitted one of these offences without a warrant, 
except the District Superintendent of Police himself 
personally, and then only if he has received credible 
information or has other sufficient grounds upon 
which to believe that the place is used as a common 
gaming house, and, furthermore, has recorded in 
writing the information or the grounds of his belief. 

It must be confessed that to the ordinary lavman 
to say that a cognizable offence is one for which 
‘a police officer may arrest without a warrant, the 
idea cdnveyed- would be that for such an offence the 
erdinary constable such as one sees on patrol duty 
could effect the arrest, and, ordinarily speaking, I 
should be inclined to hold that the meaning of a statute 
applying to the man in the street would be the 
meaning which the man in the street would place 
upon the statute, particularly when it affects him 
personally. There is, however, authority for the 
contrary view. 

- In Queen-Empress v. Deodhar Singh (1), where a 
case under the Gambling Act {Bengal Act IT of 1867) 


(1) (4899) LL.R. 27 Cal. 144. 
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was concerned, it was held that an offence under that 
Act 


“ being an offence for which the District Superintendent of Police 
may arrést or by warrant direct an arrest, is a cognizable offence 
within the meaning of section 4 (f), of the Criminal Procedure 
Code.” 


The relevant passage is to be found at page 150: 


“ The District Superintendent of Police, being a Police Officer 
who may, under a law for the time being in force, vis., the 
Gambling Act, arrest without warrant, we think that the require- 
ments of clause (1) (f) of the above sections are satished, and 
that the offence in question is, therefore, a ‘cognizable offence’. 
We cannot accept the contention that the words in that clause 
’? a Police Officer’ mean ‘ any and every’ Police Officer. It is 
sufficient if the Legislature has limited the power of arrest to any 
particular class of Police Officers.” 


The same point arose in Einperor v. Abasbhai 
(1). This was.a case under the Bombay Preven- 
tion of Gambling Act, under which Act, similarly, 
the only police officers who can effect an arrest 
without a warrant are the Commissioner of Police. 
of the City of Bombay, any District Superintendent 
of Police or any Assistant District Superintendent 
empowered by Government in this bebalf. It was 
held that when a man was arrested under this 
Act the case was a cognizable one, and the der’% 
sion of the Calcutta High Court in Queen-Empress 
v. Deodhar Singh was quoted with approval. 

With these two pronouncemenis in favour of 
this interpretation of section 4(/) of the Criminal 
Procedure Code, it may seem difficult to hold 
directly to the contrary, inclined as I am to, do. 
so; but I think it is unnecessary to rule directly: 


(1) (1925) L.L.R. 50 Bom. 344. 
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in this behalf, because even if the decisions of the 
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Calcutta and Bombay Courts are correct, I still Hrwan Hrin 
v. 


think that the particular wording of the Burma 
Gambling Act makes offences under sections 11 
and 12 not cognizable. . 

The Bengal case .(1) was decided under the 
Bengal Public Gaming Act. The authority of the 
District Superintendent of Police. to arrest under 
that Act arose from section 5: 


“Tf the Magistrate of a district or other officer invested with 
the full powers of a Magistrate or the District Superintendent of 
Police, upon credible information, and after such inquiry as he 
may think necessary, has reason to believe that any house, tent, 
room, space or walled enclosure is used aS a common gaming 
house, he may either himself enter, or by his warrant authorize 
any officer of. police, not below such rank as the Lieutenant- 
Governor shall appoint in this behalf, to enter, etc.” 


It will be ‘seen that in this case the power of the 
District Superintendent of Police is quite unfettered, 
except, of course, that he has got to have credible 
information that the offence is being committed. 
It may be presumed that no police officer would 
take steps of this nature without credible inform- 
ation, and I cannot hold that the necessity of the 
District Superintendent of Police receiving credible 
information before he acts can be regarded as any 
condition precedent to his issuing the warrant or 
effecting the arrest. 

The Calcutta case referred to dates from the 
year 1900, and three years earlier, in Bahabal 
Shah v. Tarak Nath Choudhry (2), a case under 
the Opium Act, it had been held that when the 
police officer could only arrest without a warrant 
if certain conditions had to be fulfilled first of all, 


(1) (1899) LL.R. 27 Cal. 144. (2) (1897) LLL.R. 24 Cal. 691. 
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then the case could not be regarded as a cognizable 


HrwanHriw one. At page 696 is to be found the passage: 
v. 
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“In my opinion such a qualified power of arrest *** is not 
such a power to arrest without warrant as is pointed out in the 
definition of ‘cognizable offence’ in the definition clause of the 
Code of Criminal Procedure.” 


Again, in Emperor v. Chandri Bawoo (1), it 
was also held that when the police have merely 
a qualified power of arrest, the case arising out of 
the arrest cannot be regarded as a cognizable case. 
This case arose out of the Bombay Prevention of 
Prostitution Act, 1923. Under section 10 of that 
Act it is laid down’ that 


“any police-officer on complaint, and any police officer 
authorized in this behalf by the Commissioner cf Poliee by 
special order without such complaint, may arrest without a 
warrant any person committing, in his view, any offence punish- 


. able under section 3, if the name and address of such person be 


unknown to such police-officer and cannot be ascertained by him 
then and there.” 


At page 219, referring to section 10, there is the 
passage : 


“But here a very restricted power of arrest is given and 
certain conditions are laid down as to the circumstances under 
which that power can be exercised. 


At page 221 occurs the passage : 


“I have already mentioned that there are very serious 
limitations on the power of arrest under this section 10 and I am 
clearly of opinion that any case where those conditions are not 
complied with, cannot be described as a cognizable case.” 


It is interesting to note that in Emperor v. 
Abasbhai (2), already referred to, there was a similar 
condition limiting the power of the Commissioner 


(J) (1924) LL.R. 49 Bom. 212. (2} (1925) LL.R. 50 Bom, 344, . 
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of Police to issue a warrant, as under the Bombay 
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Prevention of Gambling Act the Commissioner of Htwan Hrm 
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Police could only act upon a complaint made 
before him on oath, and that complaint on oath 
‘was a necessary condition precedent to his issuing 
a warrant or making a raid himself; but this 
point was not taken up in argument and appears 
to have been entirely overlooked in the judgment. 
. As I have said already, I personally would be 
_ very reluctant to accept the view of the Bombay 
and Calcutta High Courts that if one police officer 
in the district has power to arrest without a 
warrant that makes a case arising out of such an 
arrest a cognizable case. If this view of the law 
be correct, interesting speculation arises as to what 
would be the. state of affairs in certain districts 
such as Kyauksé or Sandoway, where there is no 
District Superintendent of Police, the police being 
under the charge of an Assistant Superintendent, 
so in those localities there is no police officer 
who can arrest without a warrant, and, therefore, 
such a case is certainly not cognizable. 

Be that as it may, in view of the wording of 
‘the. Burma Gambling. Act, which lays down certain 
conditions precedent before even the District 
Superintendent of Police can make a raid and arrest 
without a warrant, and following the Calcutta and 
the Bombay High Courts in Bahabal Shah v. Tarak 
Nath Choudhury (1) and Emperor v. Chandri Bawoo 
{2}, I would hold that cases under sections 11 and 
. 12 of the Burma Gambling Act are not cognizable, 
and in consequence the order of. the magistrate 
asking for the payment of process fees to summon 
these witnesses is correct. 





(1) (1807) LL.R. 24 Cat, 691. (2) (1924) LL.R. 49 Bom..212. _ 
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There is no reason to interfere in revision.. 


Htwan Htis Let the record: be returned with these remarks. 
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BasuLey,J. an offence under section 12 read with section 6 of 


the Burma Gambling Act is a cognizable offence. 

A “cognizable offence” according to section 4 (f): 
of the Code of Criminal Procedure means an offence: 
for, and a “cognizable case’’ means a case in which 
a police officer, within or without the presidency 
towns, may, in accordance with the second schedule 
or under any law for the time being in force, arrest. 
without warrant. 

“Now, under section 6 of the: Burma Gambling. 
Act it is not any and every police officer who can 
effect an arrest without a warrant. It is only the 
District Superintendent of Police and a certain class. | 
of magistrates mentioned therein who can do so. 
Even in the case of those officers, they have to- 
comply with certain conditions mentioned in that. 
section before they can enter a house, enclosure, 
etc., and make a search and effect an arrest. The 
conditions are that they must record the inferm- 
ation which they have received and their grounds 
of belief in writing that the house, etc., is used 
as a common gaming house. These conditions do: 
net, however, in my opinion, in any way limit 
their power of arrest. The failure to comply with 
these conditions will affect the presumption which 
will otherwise arise under section 7 of the Burma. 
Gambling Act, which is as follows : 


““When any instruments of gaming are found in any house, . 
enclosure, etc., entered under the provisions of section 6 a: 
it shall be presumed, until the contrary is proved, that such 
house, enclosure, etc., is used as a common gaming house, and 
that the persons found therein were there present for the- 
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purpose of gaming, although no play was actually seen by the 
Magistrate, or police officer, or by any one aiding in the 
entry.” 


The question that arises then is whether an offence 
for which only a certain class of police officers, 
such as the District Superintendent of Police, as 
in this case, can arrest without a warrant is a 
cognizable offence within the meaning of section 
4(f) of the Code of Criminal Procedure. Two 
cases, Queen-Empress v. Deodhar Singh (1) and 
‘Emperor v. Abasbhai Abdul Hussein (2), quoted by 


my learned brother Baguley are in favour of the. 


view that it is. In Emperor v. Ismail Hirji (3) the 


same view, as in those two cases, was held. But,. 


as pointed out by my .learned brother Baguley, 
whose judgment I have had the pleasure of reading, 


“that to the ordinary layman to say that a cognizable offence. 


is one for which a police officer may arrest without a warrant, 
the idea conveyed would be that for such an offence the 


ordinary constable such as one sees on patrol duty could effect. 


the arrest.” 


This, if I may say so with respect, is the only 
sensible meaning that can be given to the term 
“cognizable offence” as defined in section 4(f) of 
the Code of Criminal Procedure. 

In the case of Curtis v. Stovin (4), Bowen L.J. 
says 


“‘the rules for the construction of statutes are very like those 
which apply to the constructicn of other documents, especially’ 
as regards one crucial rule, viz., that, if it is possible, the words 
of a statute must be construed so as to give a sensible mean- 
ing to them.” : 





(1) (1899) I.L.R. 27 Cal. 144, (3) (1929) LL.R. 54 Bom. 146. 
(2) (1925) I.L.R. 50 Bom. 344. (4) (1889) 22 O.B.D. 513 at p. 517. 
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If regard is had to the fact that a reference in 


Inwan 3 Hmw section 4(/), Criminal Procedure Code, is made to 
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the second schedule wherein the term “police” is 
used in a more general and popular sense, the 
intention of the Legislature to use the term “a 
police officer” in section 4 ( f) in the sense indicated 


by my learned brother becomes more apparent. 


In any event, looking at the scope and object 
of the Burma Gambling Act, I have no doubt in 
my mind that the intention of the Legislature was 
to treat an offence under section 12 as a non- 


cognizable offence. Under the second schedule to 


the Code of Criminal Procedure the police cannot 
arrest without a warrant for offences against other 
laws if the offences are punishable with imprison- 
ment for less than three years. Now, the maximum 
punishment prescribed for an offence under section 
12, Burma. Gambling Act, is only six months, _ 

For all these reasons I would hold that an 
offence under section 12, Burma Garmbling Act, is 
a non-cognizable offence. 
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Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Mya Bu. 


: 1935" 
H. W. SCOTT »v. KING-EMPEROR.* a se 
; , an, 8. 
Appeal to His Majesty in Council—Trial by jury by the High Court—Conviction, 
leave to appeal against—Letters Patent, cl,39 Grounds for lcave—Misdirec- 
tion, Irregularity—Fuir trial—Due administration of law—Grounds foy 
leave to appeal and grounds of the appeal—Judicial Committee not a Court 
of criminal appeal or review—Charge to the jury—Judge's opinion of 
cvidence—Criminal Procedure Code (Act V of 1898), s. 298 {2)—Improper 
admission of evidence, 


Where a person has been convicied and sentenced by the High Court ata 
sessions trial an application fora declaration that the case is a fit one for appeal 
to His Majesty in Council lies under cl. 39 of the Letters Patent. 


RGR Ghosh v. Emperor, 1.L.R. 52 Cal. 197—referred to. ; 

Leave to appeal is not granted except where some clear departurefrom the 
requirements of justice exists. Misdirection as such, even irregularity as 
such, will not suffice. There must be something which, in the particular case» 
deprives the accused of the substance of fair trial and the protection of the law, 
or which, in general, tends to divert the due and orderly administration of the 
law into a new course, which may be drawn into an evil precedent in future. 
No leave to appeal can be granted where the grounds suggested cannot sustain, 
' the appeal itself, and the Privy Council will not allow an appeal on grounds 

that would not have sufficed for the grant of permission to bring it. - 


In re Dillet, 1887, 12 A.C. 459; Ibrahim v. The King, 1914 A.C. 599— 
followed. 


The Judicial Committee is not a Court of criminal appeal or of criminal 
review. It will not interfere with the course of criminal law unless there has 
been such an interference with the elementary rights of an accused as has. 
placed him outside the pale of regular law, or within that pale there has been 
a manifest violation of the natural principles of justice. 


Arnold v. King-Emperor, 41 1A. 349 ; Mokindar Singh v. King-Emperor, 
LL R. 13 Lah. 479 — followed. 


A Judge in charging a jury does not fulfil his duty if he merely reiterates 
the evidence given by the witnesses, and then leaves the jury to decide the case 
one way or another. He should direct the jury as to the weight which, in his 

‘ opinion, ought to be attached to the evidence called at the trial ; but be must at. 
the same time let the jury consider the facts for themselves, and form their own 
opinion as to the value to be attached to the evidence of the several witnesses 
and the proper inference that ought to be drawn from the evidence as a whole. 





* Criminal Misc. Application No. 1 of 1935 arising out of Criminal 
Sessions Trial No. 42 of 1934 of this Court. 
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Improper admission of evidence which has in no way deflected the course 
of the trial is not a ground upon which leave to appeal can be given. 


Dal Singh v. King-Emperor, 1L.R. 44 Cal. 876—referred to. 


McDonnell (with him Williams) for the applicant. 
This is a fit case for leave to appeal to His Majesty 
in Council under cl. 39 of the Letters Patent. 
There has been a grave miscarriage of justice in 
the Sessions Court for the following reasons; (a) 
the trial Judge refused to allow an important piece 
“medical history sheet” of 
the brother of the deceased to be put in, when 
the defence was that the. brother of the deceased 
was the real culprit; 6) the trial Judge said that 
most of the prosecution witnesses were unreliable, 
yet he summed up very strongly in favour of the 
prosecution ; (c) the trial Judge took the issues of 
fact out of the hands of the jury, and gave. them 
the impression that they must accept the Judge’s 
view of the facts; Ofel Mollah v. King-Emperor (1) ; 
{d) the examination of the accused, both in the 
committing Court and in the Sessions Court, was 
more in the nature of an attempt to extract a 


' confession than an examination under s. 342 of the 


Criminal Procedure Code; U Ba Thein v. King- 
Emperor (2); (e) contrary to the provisions of s. 162 
of the Code the police papers were put in as 
evidence in the case without any request in that 
behalf by the defence; and (f) two of the prose- 
cution witnesses were arrested by the police before 
the rising of the Court on the private direction 
of the Judge. This was bound to ‘influence a 
member of the jury or a witness who saw them to 


the prejudice of the accused. 


(1) 18 C.W.N. 180. (2) LL.R. 8 Ran. 372, 
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A. Eggar (Government Advocate) for the Crown. 
“The leading case on the subject of appeals to His 
Majesty in Council in criminal matters is In re 
Dillet (1). This case was followed in Arnold v. 
King-Emperor (2) and Clifford v. King-Emperor (3). 
For the Privy Council to interfere with a criminal 
sentence there must be something so irregular or so 
outrageous as to shock the very basis of justice. 
Mohindar Singh v. King-Emperor (4). Mere admis- 
sion of improper evidence is not a sufficient ground 
for interference unless injustice of a grave character 
has been done. Dal Singh v. King-Emperor (5). 

The police papers were in fact used by the 
defence for the purpose of cross-examination. The 
‘defence was not prejudiced by the Court’s refusal 


to call for the medical history sheet of the deceased’s 


brother. The brother himself gave evidence, as did 
also the. parents and two medical men. They all 
testified to the sanity of the brother. The trial 
. Judge. repeatedly pointed out to the jury that they 
were free to form their own opinion upon the 
evidence, and only gave them the benefit of his 
own judicial experience which it was quite legitimate 
and proper for him to do, 


PaGr, C.J.—This application fails. 

At the November Sessions of the High Court 
Henry Wall Scott by an unanimous verdict of the 
jury was convicted of murder, and sentenced to 
death. 

The present application is presented under clause 
39 of the Letters Patent of the High Court for a 





(1) (1887) 12 A.C. 459.  * (3) LL.R 41 Cal, 568, 
(2) LLLAR. 41 Cal, 1023, (4) LL.R. 13 Lah. 479, 
(8) LEAR. 44 Cal. 876. 
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declaration “that the case is a fit one” for appeal. 
to His Majesty in Council. _ 

In my opinion the application lies under clause 3% 
[Barendra Kumar Ghosh vy. Emperor (1)|. Now, the. 
test which the Court applies in order to - determine: 


’ whether a case falls within. clause 39 of the Letters. 


Patent is well settled. In Ibrahim and The King 
(2) Lord Sumner, delivering the judgment of the 
Judicial Committee, observed : 


“Their Lordships’ practice has been repeatedly defined. 
Leave to appeal is not granted ‘except where some clear: 
departure from the requirements of justice’ exists : Riel v. Reg. (3); 
nor unless ‘ by a disregard of the forms of legal process, or by: 


. some violaticn of the principles cf natural justice or otherwise,. 


substantial and grave injustice has been done’: Dillel’s case 
(4). It is true that these are cases of applications for special 


‘leave to appeal, but the Bcard has repeatedly treated appli- 


cations for leave to appeal and the hearing of criminal appeals 
as being upon the same footing : Riel’s case (3) ; Ex parte Deeming 
(5). The Board cannot give leave to appeal where the grounds 


suggested could not sustain the appeal itself; and, conversely, . - 


it cannct allow an appeal cn grounds that would not have 
sufficed for the grant of permission to bring it. . Misdirection, 
as such, even irregularity as such, will not suffice: 2x parte - 
Macrea (6). ‘There must be something which, in the particular 


_case, deprives the accused of the substance of fair trial and the: 


protection cf the law, or which, in general, tends to divert the 
due and orderly administration of the law into a new course,. 
which may be drawn into an evil precedént in future :. Reg. v.. 
Bertrand (7).” 


In Barendra Kumar Ghose v. King-Emperor (8): 
Mookerjee J. observed that 


‘“ whether leave is granted by the Court appealed from or by: 
the Judicial Committee, it is plain that the answer to the. 





(1) (1924) I L.R. 52 Cal. 197 at p. 218. (5) (1892) A.C. 422, 
(2) (1914) A.C. 599 at p. 614. * (6) (1893) A.C. 340, 
(3) (1885) 10 A.C. 675. “  '(7y (1867) LiR.P.C. 520. 


(4) (1887) 12 A.C. 459. (8) 39 C.L.J. 1 at p. 3. 
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question, whether the case is a fit one for appeal, must depend 
on the same -considerations ; the grant of the leave to appeal is 
a step ancillary to the determination of the appeal, and the 
principies which regulate ihe ultimate decision of the appeal 
‘cannot obviously be ignored when an application for leave is 
examined : Ebrahim v. R. (1).” 


The locus classicus upon the subject is In re Dillet 
(2); and the practice of the Privy Council pursuant to 
In re Dillet (2) was clearly explained by Lord Shaw 
in Arnold v. The King-Emperor (3) as follows : 


“The power of His Majesty under his Royal authority to 
review proceedings of a criminal nature, unless where such 
power and authority have been parted with by statute, is 
undoubted. Upon the other hand, there are reasons both 
constitutional and administrative, which make it manifest that 
this power should not be lightly exercised. The over-ruling 
consideration upon the topic has reference to justice itself. 
If throughout the Empire it were supposed that the course 
and execution of justice could suffer serious impediment, which 
in many cases-might amount to practical obstruction, by an 
_ appeal to the Royal Prerogative of review on judicial grounds, 
then it becomes. plain that a severe blow would have been 
dealt to the ordered administration of law within the King’s 

dominions.” ° 


His: Lordship, after citing the passage from Dillet’s 
case (2) to which reference has already been made, 
proceeded : ; 


“The present case brings prominently before the Board 
the question of what is the sense in which those words are 
to be interpreted. If they are to be interpreted in the sense 
that wherever there has been a misdirection in any criminal 
- case, leaving it uncertain whether that misdirection did or did not 
affect the jury’s mind, then in such cases a miscarriage of 
justice could be affirmed or assumed, then the result would be 
to convert the Judicial Committee into a Court of Criminal 
Review for the Indian and Colonial Empire. Their Lordships 


(1) (1914) A.C. 599 at p.614. © (2) (1887) 12 A.C. 459. 
(3) (1914) 41 LA. 149, 
11 
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are clearly of opinion that no such proposition is sound. This 
Committee is not a Court of Criminal Appeal. It may in 
general be stated that its practice is to the following effect; It 
is not guided by its own doubts of the appellant's innocence 
or suspicion of his guilt. It will not interfere with the course of 
criminal law unless there has been such an interference with 
the elementary rights of an accused as has placed him cutside 
the pale of regular law, or, within that pale, there has been a 
violation of the natural principles of justice so demonstratively 
manifest as to convince their Lordships, first, that the result 
arrived at was opposite to the result which their Lordships 
would themselves have reached, and, secondly, that the same 
opposite result would have been reached by the local tribunal 
also if the alleged defect or misdirection had been avoided. 
The limited nature of the appeal in Dillet’s case {1) has been 
referred to, and their Lordships do not. think that its authority 
goes beyond those propositions which have now been enunciated.” 


In Mohindar Singh and another v. The Kirg- 
Emperor (2) Lord Dunedin, delivering the judgment 
of the Board, tersely observed : 


“Their Lordships have frequently stated that they do not 
sit as a Court of Criminal Appeal. For them to interfere with 
a criminal sentence there must be something so irregular or 
so outrageous as to shock the very basis of justice.” 


Now, I have perused the record in this case. 
I have read the evidence of the witnesses, and we 
have had the advantage of a careful argument by 
Mr. McDonnell on the case presented on behalf 
of the applicant. Ii is unnecessary for the purposes of 
disposing of this application to enter upon a discussion 
in detail of the facts disclosed by the evidence. It 
is sufficient, in my opinion, that we should hold, 
as we do, that there was ample evidence adduced 


‘at the trial to justify the finding of the jury that 


the applicant was guilty of the murder of Locksley 





(1) (1887) 12 A.C. 459. (2) (1932) LL.R.13 Lab. 479 at p. 482. 
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‘Telfer. In order to understand the nature of the 
_ case in which the present application is made, how- 

ever, it is as well to point out that it is not in 
dispute that the applicant, Scott, was filled with a 
consuming passion for Locksley Telfer’s wife, and that 
he thought, if she was divorced from the deceased, 
that she might be induced to throw in her lot with 
him. Further, it is common ground that the applicant, 
Scott, drank three double measures of whisky about 
8 o'clock on the night of the 23rd of June, and 
that .he then hired a taxi cab, and with a loaded 
pistol on him proceeded to the house where Locksley 
‘Telfer lived. It is also not disputed that on arrival 
at the house a message was sent by the applicant to 
Locksley Telfer asking him to come out, that Locksley 
Telfer came out of the house and stood on -the 
right hand side of the car, that an altercation took 
place between the applicant, Scott, who was seated 
on the back seat of the car and Locksley Telfer 
who was standing outside the car, that after a time 
Locksley Telfer was shot dead by some one within 
the cay, that subsequently while Locksley Telfer’s 
brother Douglas< Telfer and Scott were struggling 
together a stranger named Clayton appeared on the 
scene, and that Clayton took hold of the applicant, 
struck him on the back of the head, and when the 
applicant fell to the ground pinned him to the ground 
until the police arrived. 

Upon the evidence adduced at the trial the jury, 
if they elected to accept it, in my opinion, were 
amply justified in finding the applicant, Scott, guilty 
of the murder of Locksley Telfer. “ 

What was the defence set up at the trial? It 
was twofold. On the one hand the applicant himself 
in his examination under section 342 stated that he 
was engaged in a struggle with Locksley Telfer and 
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with Douglas Telfer who had climbed into the car 
from the left side, that in the course of the struggle 
he lost possession of the loaded automatic pistol. 
which “got into young Telfer’s hand’, and_ that 
somehow or other Locksley Telfer was shot, not by 
him but it weuld seem by his brother Douglas Telfer. 
On the other hand his learned counsel adopted a 
different line of defence, namely, that the applicant,. 
Scott, was acting as he did act in self-defence: 
Such a defence, of course, involves the assumption 
that it was the applicant, Scott, who fired the shot 


‘that killed Locksley Telfer, and that defence was. 


wholly inconsistent with the defence put forward by 
the applicant himself, namely, that he had never fired 
the pistol that night at all. These two inconsistent. . 


theories which formed the basis of the defence were _ 


fully and clearly put before the jury. I propose to 
say no more about them except that each of them 
was rejected by the jury. 

Now, the learned advocate for the applicant has: 
based his argument in support of the present appli- 
cation upon more than one contention. He rightly 
and properly stated, however, that he mainly relied 
upon the contention that in his charge to the jury 
the learned trial Judge took the issue of fact outs of 
the hands of the jury, and directed the jury in such 
a way that they must have been under the impression 
that they were precluded from exercising their own 
judgment as to the conclusion at which they would 
arrive on the issues of fact, and that they must accept. 


‘the view of the facts which found favour with the 


learned trial Judge. In my opinion if the charge 
had been one of that description undoubtedly there 
would have been a violation of the natural principles. 
of justice ; for the effect would have been that the 
accused would not have been tried by a jury, as 
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prescribed by law. Iam of opinion, however, that the 
applicant wholly failed to substantiate this contention. 
In my opinion a Judge in charging a jury does 
not fulfil his duty if he merely reiterates the evidence 
given by the witnesses for the prosecution and the 
defence, and then leaves the jury to decide the case 
one way or another. 
_ Under section 298 (2) of the Criminal Procedure 
Code it is laid down that “the Judge may, if he 
thinks proper, in the course of his summing up, 
express to the jury his opinion upon any question of 


fact, or upon any question of mixed law and fact, 


relevant to the proceeding”.. In my opinion it is 
proper and reasonable that a Judge, when charging 
a jury at the end* of a criminal trial, should direct 
the jury as to the weight which, in his opinion, ought 
to be-attached to the evidence called at the trial. 
But, of course, in charging the jury in connection with 
the facts of the case the Judge must leave the jury 
under no misapprehension as to their duty in the 
matter, namely, that the jury must consider. the facts 
for themselves, and form their own opinion as to the 
value to. be attached to the evidence of the several 
witnesses, and the proper inference that ought to be 
drawn from the evidence as a whole. 

Now, in the present case there is no doubt that 
the learned . trial Judge did express, sometimes in 
strong terms, the view which he took as to the evidence 
of certain witnesses who were called at the trial. 
He was entitled to do so, and, in my opinion, while 
he expressed his view in strong terms he carefully 
‘set before the jury the substance of the evidence 
that had been adduced at the trial; and so far from 
seeking to withdraw the decision as to the facts from 
the domain of the jury he took meticulous care over 
-and over again to warn the jury that they were not 
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bound to accept any view which he might express. 
as to the value or merits of the evidence, but that it 
was their duty and their responsibility to consider 
the evidence for themselves, and to form their own 
conclusion as to whether the accused was guilty or 
not of the offence with which he was charged. At. 
the outset of his charge the learned Judge observed : 


“It is your duty to decide the facts. Both of us have: 
our respective responsibilities, and I feel sure you are prepared: 
to shoulder your responsibility just as much as I am prepired. 
to shoulder mine : ; 

As you have been told, you are to. judge, under my 
direction, what are the true facts of this case. You have to 
find the facts in accordance with the law as I shall now try 
and lay it down to you. Ii is my business to tell you what. 
is the law by which you are to be guided. So far as the law 
is concerned, in this tribunal I am the last word, and what- 
ever I say you must take to be correct. A further duty is. 
laid upon me by law to sum up the evidence to you, to show 
you how the law is applicable to the evidence which we 
have heard, and how the evidence as we have heard it will 
fit in with the law as I shall explain it to you. More than 
that, it is my duty to guide you, as far as I can, in coming. 
to your clecisions on the facts. I have been trying criminal 
cases in this country now for the past nore thaun 24 years. 
first as a Magistrate and subsequently as a Judge, and you, 
as a jury, are entitled, so far as [ can give it to ycu, to the 
benefit of such experience as I have gained during the course 
of this time. So, when I come to sum up the evidence to. 
you, I must necessarily, and I shall, express opinions on the — 
evidence, and I shall tell you what evidence I think to be credible: 
evidence on which you may rely, and I shall tell you what: 
part of. the evidence I think to be incredible. I shall express. 
opinions as to what facts I think have been proved and what 
facts, In my opinicn, have not been proved. When I am 
addressing a jury,as I hope in most other things of my life, 


Ido not believe in half-measures, and I shall probably express. 


strong opinions, but bear in mind, Gentlemen, that you are not 
bound’ by any opinion which I may express in regard to the 


‘facts. No doubt you will. listen to what: I have to say—as you 
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have listened to what learned counsel have said—and give due 
consideration to my address and to the opinions I express, 
but so far as the facts are concerned, if you think that I am 
wrong, then it is open to you to say that I am wrong. So far 
as the law is concerned, you must take what I say. So far as the 
evidence and the facts are concerned, it is for you to come to 
the final decision. If you do not agree with anything I say on 
that subject, then you can differ from me.” 


- The learned advocate for the applicant conceded 
that not only in this passage did the learned trial 
Judge point out specifically that it was the duty of 
the jury to form their own opinion upon the facts 
of the case but that ing21 instances in the course of 
the summing up he repeated in substance the same 
warning to the jury. How it can reasonably be con- 
tended in such circumstances .that.in the present 
case the learned trial Judge withdrew from the domain 
of the jury the right to determine the facts after 
forming their own opinion upon the evidence I am 
bound to say passes my comprehension. I go further. 
In my opinion, although the learned trial Judge did 
pass severe strictures upon the credibility of certain of 
- the witne$ses whose evidence was adduced at the trial, 
the summing up taken as a whole was an exhaustive, 
critical and accurate statement of the evidence at 
the trial, in which after duly charging the jury 
he left the final decision expressly in their hands. 
There were certain other minor incidents in the course 
of the trial upon which the learned advocate for the 
applicant further based the present application, but, in 
my opinion, there is no substance in any of them. . 

Mr. McDonnell, who was not present at the trial, 
relied upon the fact that Mr. Williams who was then 
counsel for the accused had applied that the medical 
history sheet, which I take it was a document pre- 
- pared by. the police upon information received from 
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the relatives of Douglas Telfer who was for a short 
time under observation in a mental ‘hospital, should 


be produced by a police officer under subpoena, 


and that the application had been disallowed by the 
learned trial Judge. I am not prepared to discuss . 
whether or to what extent that document was or could 
be made evidence: at the trial, because in the 
circumstances, in my opinion, it cannot reasonably be 
contended that it would have had any material effect 
upon the course of the proceedings whether this 
document had or had not been in evidence at the 
trial. In any event it could only have been used 
for the purpose of testing the credibility: of those 
persons upon whose information the history sheet had 
been compiled, and to my mind it is quite 
clear that Mr. and Mrs. Telfer, the father and mother 
of Douglas Telfer when in the witness box were 
prepared to answer fairly any question that was 
duly put to them. 

The learned trial Judge pointed out in the course 
of his summing up that what was important for the 
jury to consider in connection with the mental con- 
dition of Douglas Telfer was his caemeanour in the 
witness box. I respectfully agree with him. But 
when it is borne in mind that the jury had before 
them not only Douglas Telfer himself but his father 
and mother and the evidence of Major Fraser and 
Dr. Kundu, both of whom stated that Douglas Telfer 
while under observation did not disclose any sign of 
insanity, it is idle to contend that the non-production 
of the medical history sheet, even if it were admis- 
sible in evidence, could afford any ground upon which — 


this Court would be justified in making the declaration 


which is sought. 
The learned advocate for the So tant further 
stated that inasmuch as the learned Judge in his 
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charge to the jury expressed the opinion that certain 
of the witnesses for the prosecution were in his view 
not worthy of credence, he ought to have specifically 
directed the jury that they should critically scrutinize 
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the evidence upon the ground that the main witnesses PAs: ' 


as to the factum of the murder were relatives of the 
deceased. Taking the charge as a whole, however, 
in my opinion, the jury were fully and sufficiently 
directed as to the evidence, and there was no 
ground for complaint as suggested on behalf of the 
applicant. 

The only other matter to which reference need 
be made, was a contention’ by Mr. McDonnell that 
‘the trial became vitiated because, after two witnesses 
for the prosecution had given their evidence and the 

‘Court had risen for the day, the learned trial Judge 
- had privately directed that these witnesses should be 
taken into custody. Alihough at first Mr. Williams, 
who appeared for the applicant at the trial, seemed loth 
to do more than instruct his leader Mr. McDonnell 
to make ‘the suggestion, he has this morning sworn 
an affidavit inter alia to the following eftéct : 


“That two witnesses for the prosecution Maung Than and 
Ba Tin after their evidence was concluded on the 26th November 
were arrested outside the Court when the Court rose for the 
‘day by the police, and when I went out of the Court between 
4-30 and 5 p.m. on the 26th November before the case for 
the prosecution had concluded these two witnesses were seen 
‘by me arrested by the police outside the Court on the western 
corridor, and I have no doubt they could have been seen by the 
Jury as well.” 


The affidavit does not go very far. If the 
deponent left the Court at 5 o'clock after the Court 
hhad risen at 4-30, it is extremely unlikely that any 
person concerned in the case would still be in the 
western corridor, or that the jury or any of the 
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witnesses would have seen these two witnesses under 
arrest. No affidavit is forthcoming, nor should I be 
disposed to attach much weight to it if it were, to: 
the effect that any juror or witness either saw or was. 
influenced by this incident. In my opinion there is. 
no ground for suggesting or pretending that the course 
of the trial was influenced in the slightest degree by 
what the deponent of this affidavit stated that he saw.. 

One other matter was referred to by the learned 
advocate for the applicant in support of his argument. 
It was that in the course of the cross-examination of 
Douglas Telfer his statement.to the police was put. 
in :evidence and. marked Exhibit 3.. It is clear that 
Exhibit 3 was called for by the defence, but whether 
the defence put in the whole statement or how 
otherwise it became an exhibit is not clear. It may 
well be, I do not pause to consider, that only such 
parts of that statement ought to have been admitted in 
evidence as had been made use of by the defence 
or in re-examination by the Crown; but, in my 
opinion, even if the whole statement ought not to 
have been admitted, the course of the trial was in 
no way thereby deflected, and it would form no ground 
upon which an application under clause 39 could 
be based [Dal Singh v. King-Emiperor (1)]. That: 
disposes of the contentions upon which the applicant: 
seeks to support the present application, and in my 
opinion he has lamentably failed to bring the case: 
within the rule of practice laid down in Arnold and 
King-Emperor (2). It was incumbent upon him, as: 
therein stated, to make out at any rate a primd facie: 
case that ba 


“there has been a violation of the natural principles of justice: 
so demonstratively manifest as to convince their Lordships, first,- 


>" (1) (1917) LL.R. 44-Cal: 876. (2) (1914) 41. LA, 149. - 
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that the result arrived at was opposite to the result which their 
Lordships would themselves have reached, and secondly, that the 
same opposite result would have been reached by the local 
tribunal also if the alleged defect or misdirection had been 
avoided.’ 


So far from being satisfied that the applicant has 
brought the case within the ambit of Arnold v. King- 
Emperor (1), it appears to me, after considering the 
record of the case, that not only does the case not 
fall within clause 39 of the Letters Patent but that, 
as at present advised and without entering upon a 
detailed discussion of the facts, the present application 
is one of a series‘ of attempts on the part of the 
applicant with the assistance of experienced and 
ingenious counsel to avoid the ineluctable consequences 
of a murder conceived and deliberately committed by 
reason of the uncontrolled desire of one man. to 
_ possess the wife of another. 

For. these reasons, in my opinion, the declaration 
must be refused, and the application dismissed. 


Mya Bu, J.—I agree. 


(1) (1914) 41 LA. 149. 
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COURT-FEES ACT REFERENCE. 


Before Mr. Justice Leach. 


MAUNG BA THAW AND OTHERS 
Vv. 
M.S.V.M. CHETTIAR.* 


Court-fees—Appeal from judgment on Original Side of High Court—Stamp on 
memorandum of appeal— Court-fees Act (VII of 1870), s. 4—Power of the 
High Court to levy court-fees—Government of India Act, s, 107 (e)— — 
Indian High Courts Act, 1861 (24 & 25 Vict., c. 104), s, 15—Original 
Side an integral part of High Court—Letters Patent, cl. 35—High Court 
notification, dated 29th May 1924-—Erroncous preamble in statute— 
Operative part of statute, 


The Court-fees Act, 1870, does not apply to cases coming before the 
High Court in the exercise of its ordinary original civil jurisdiction, or in the 
exercise of its jurisdiction as regards appeals from judgments passed in such 
cases, 


The power to levy court-fees on appeals from the Original Side is not 
conferred by the provisions of s. 107 (c) of the Government of India Act or by 
s. 15 of the Indian High Courts Act, 1861, The powers conferred by those 
enactments relate to Courts subordinate to the High Court, and the Original Side 
of the High Court is not a subordinate Court ; it is an integral part of the High 
Court. 


R.M.V.R.M. Chettyar v. V.T. Firm, LU.R. 12 Ran, 548—vreferred to. 


Mahomed Ishack Sahib v, Mahomed Moidcen, I1.L.R. 45 Mad. C49— 
considered, ; 


The High Court has full power to regulate its own procedure. This power 
is conferred by clause 35 of the Letters Patent. The power to make regulations 
for procedure necessarily includes the imposition of fees and the collection of 
them. In the exercise of this power the High Court has issued a notification 
dated the 29th May 1924, requiring memoranda of appeal from judgments 
passed on tke Original Side to be stamped. The fact that the notification 
purports to be made pursuant to the provisions of s. 107 (e) of the Government 
of India Act, 1915, does not affect its validity. Preambles and recitals in statutes 
do not control the operative parts if the latter are clear and unambiguous, 


Bentley v. Rotherham & Kimberworth Local Board of Health, 4 Ch.D. 
588 ; Crowder v. Stewart, 16 Ch.D. 368; Mogridge v. Clapp, (1892) 3 Ch.D. 
382; Powell v. Kempton Park Racecourse Co,, Lid., (1899) A.C. 143 ; Salmon 
v, Duncombe, 11 A.C. 627—referred to, 





* Reference arising out of Civil First Appeal No. 132 of 1934 from the 
judgment of this Court in Civil Regular No. 199 of 1934 on the Original Side. 
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E Maung for the appellants. The Court-fees 


ae 


Act, 1870, does not empower the High Court to Mavne 


levy court-fees on memoranda of appeal from the 
judgments of the Court on its Original Side. Bhadul 
Pande v. Manni Pande (1); Har Dial Shah vy, 
Secretary of State for India (2); Raghubar Singh v. 
Jethu Mahton (3). The power of levying fees conferred 
on the High Court by section 107 (e) of the Govern- 
ment of India Act relates to Courts subordinate to 
the High Court ; the Original Side of the High Court 
is not a subordinate Court. There is no other 
enactment enabling the High Court to levy court- 
fees. : 


LreacH, J.—This is reference by the Taxing Master 
and raises the important question whether court-fees 
are payable on appeals from decrees passed by the 
Court in the exercise of its ordinary original jurisdic- 
tion. In Civil Regular Suit No. 199 of 1934 one 
M.S.V.M. Visvanathan Chettyar obtained a preliminary 
mortgage decree for Rs. ,603-5-3 and costs against five 
defendants. Three of the defendants desire to 
challenge on appeal the correctness of the decision 
and have submitted a memorandum of appeal. They 
value their appeal for the purpose of jurisdiction at 
Rs. 4,000, but have stamped their memorandum of 
appeal with a stamp of the value of Rs. 2 only. 


They contend that no court-fee is chargeable on a._ 


~memorandum of appeal from a decree passed hv the 
Court in the exercise” of its ~ordinary_. original civil 
jurisdiction except Rs. 2, the amount required to be 


paid on the filing of an application. The Taxing: 


Master inclines to the view that this contention is 
correct, but he has referred the matter to me as the 





(1) LL.R, 44 All. 13. . (2) LL.R. 3 Lah, 420. 
{3} LL.R. 1 Pat, 384, 
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Taxing Judge for decision on the ground that it is 
a question of general public importance. If the law 
requires the memorandum to be stamped ad valorem 


the proper court-fee would be Rs. 225. 


The Court-fees Act, 1870, does not apply to 
cases coming before this Court in the exercise of its 
ordinary original civil jurisdiction or in the exercise 
of its jurisdiction as regards appeals from judgments 
passed in such cases. The section which imposes 
fees in respect of High Court cases is section 4 
which reads as follows : 


“No document of any of the kinds specified, in the First . 
or Second Schedule to this Act annexed, as chargeable with 
fees, shall be filed, exhibited, or recorded in, or shall be 
received or furnished by, any of the said High Courts in any 
case coming befcre such Court in the exercise of its extra- 
ordinary original civil jurisdiction ; 

or in the exercise of its extraordinary pian criminal 
jurisdiction ; 

or in the exercise of its jurisdiction as regards appeals from 
the judgments (other than judgments passed in the exercise 
of the ordinary original civil jurisdiction of the Court) of one 
or mcre judges of the said Court, or of a Division Court.; 

or in the exercise of its jurisdiction as regards appeals 
from the Courts subject to its superintendence ; 

or in the exercise of its jurisdiction as a Court of reference 
or revision ; 
unless in respect of such document there be paid a fee of. 
an amount not less than that indicated by either of the said 


schedules as thé proper fee for such document.” ~~ 


It will be observed that the section makes no 
reference to cases coming before the Court in the 
exercise of its ordinary civil jurisdiction and_ that 
appeals. from judgments passed on the Original Side 
are expressly excluded from its purview. 

“ “Hitherto its has been assumed that the power. to 
levy court-fees on appeals. from the Original Side 
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of this Court is conferred by the provisions of 
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section 107 (e) of the Government of India Act. I Maune BA 


‘will quote the section in full : 


“407. Each of the High Courts has superintendence over 
:all Courts for the time being subject to its appellate jurisdic- 
tion, and may do any of the following things, that is to say— 

(a) call for returns ; 

(b) direct the transfer of any suit or appeal from any 
such Court to any other Court of equal or superior 
jurisdiction ;** 

{c) make and issue general rules and prescribe forms for 
regulating the practice and proceedings of such Courts ; 

(2) prescribe forms in which books, entries and accounts 
shall be kept by the officers of any such Courts ; and 

(ce) settle tables of fees to be allowed to the sheriffs, 
attorneys, and all clerks and officers of Courts: 

Provided that such rules, forms and tables shall not be 
inconsistent with the provisions of any law for the time being 
in force, and shall require the previous approval, in the case 
-of the High Court at Calcutta, of the Governor-General in 
-Council, and in other cases of the Local Government.” 


The marginal note to the section is as follows : 
“Powers of the High Court with respect to subor- 
dinate Courts.” This section corresponds to section 15 
of the Indian High Courts Act, 1861, which relates 
to the High Courts of Calcutta, Madras and Bombay. 
‘The wording in section 15 of the Indian High 

Courts Act is slightly different from the wording of 
section 107 of the Government of India Act, but 
the effect is the same. The marginal note to 
section 15. of the Indian High Courts Act reads : 
“ High Courts to superintend and to frame rules of 
‘practice for subordinate Courts.”’ 

- Court-fees have been levied in this Court in 
respect of cases coming before the Original Side 
and appeals arising therefrom under a notification, 
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dated the 29th May 1924, the first part of which is 
as follows : 


“Pursuant to the provisions of section 107 (ce) of the 
Government of India Act, 1915, and with the previous approval 
of the Local Government, the High Court of Judicature at 
Rangoon directs that subject to the exception hereunder 
mentioned no document of any. of the kinds specified in the 
first or second schedule to the Court-fees Act, 1870, as charge-. 
able with fees, shall be filed, exhibited, or recorded in or shall 
be received or furnished by any of the Clerks or Officers. 
of the said High Court in any case coming before such Court : 

(a) In the exercise of its Original Civil or Criminal 
Jurisdiction, or 

(b) In the exercise of its jurisdiction as regards appeals. 
from judgments passed in the exercise of its ordinary 
Original Civil Jurisdiction, unless in respect of such: 
document there be paid a fee of an amount not less 
than that indicated by either of the said schedules. 
as the proper fee for such document.” , 


Then comes the exception, but it is not necessary 
to set this out as it has no bearing on the case before 
me. 
In the taxation rules of the Calcutta High Court 
no reference is made to the authority under which 
the rules are made, except that there #s a note that 
the rules were passed by the Full Court with effect 
from the 22nd November 1912 and that the sanction 
of the Governor-General in Council had been con- 
veyed by certain letters of the Home Department. 
In Madras court-fees are fixed with the sanction of 
of the Governor in Council, and by virtue “of the 
powers conferred by the Act for establishing High 
Courts of Judicature in India, 24 and 25 Victoria, 
Chapter 104, and the Powers of Attorney Act, 1882, — 
and all other powers hereunto enabling ”. In Bombay - 


_the table of fees is preceded by the following 


statement : 
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“Under section 15 of the Statute 24 and 25 Vict., Cap. 104, 
the Governor-in-Council is pleased to notify that he has 
san€tioned the following revised table of fees settled by the 
Honourable the Chief Justice and Judges of Her Majesty’s 
High Court of Judicature at Bombay as the fees to be charged 
by the Prothonotary, Commissioner for taking Affidavits, Sealer, 
Judges’ Clerks, Interpreters and Translators, Commissioner for 
taking Accounts and Local Investigator and the Taxing Officer. 
The revised table will be given effect to from January lst, 
1898.” 


The notification sanctioning the Bombay scale of 
fees is published under section 15 of the Indian 
High Courts Act, but it does not necessarily follow 
that the Bombay High. Court regards its powers as 
being limited to that section or that they are in fact 
so limited. 

The first question which calls for decision in this 
reference is whether section 107 of the Government 
of India Act authorizes the levy of court-fees on appeals 
from the Original Side. If it does, there is an end to 
the matter. If it does not, it will be necessary to 
consider whether the Court can, without reference to 
the Government of India Act, lawfully insist on court- 
fees “being paid before appeals from the Original Side 


- are admitted. 


An examination of section 107 forces me to the 
conclusion that the section does not authorize the Court 
to impose court-fees on appeals in cases dealt with by 
the Court in the exercise of its ordinary civil jurisdic- 
tion. The section only refers to Courts which are 
subordinate to the High Court. The Original Side 
of this Court is not a subordinate Court; it is an 
- integral part of the High Court itself, as a Full Bench 
of this Court held in R.M.V.R.M. Ramaswamy Chetiyar 
v. V.T. Firm (1). The marginal note to section 107 
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expressly refers to powers of the High Court with 


‘respect to subordinate Courts. It is not necessary, in 


my opinion, to rely merely on the marginal note in 
deciding the effect of the section. The wording of 
the section by itself is sufficiently clear. The marginal 
note, however, emphasises the fact that the section is 
intended to apply only in respect of Courts subordinate 
to the High Court. The answer to the frst question is 
therefore in the negative. 

The only reported case which deals with this’ ques- 
tion is that of H. Mahomed Ishack Sahib vy. Mahomed 
Moideen (1), which was decided by Sir Murray Coutts 
Trotter, the late Chief Justice of Madras, when he was 
sitting as a puisne Judge of the Madras High Court. 
It was there held that the Madras High Court could 
make rules for the imposition and collection of court- 
fees in proceedings on the Original Side of the Court, 
by virtue of the power to make regulations. for its 
procedure conferred by section 15 of the Indian High 
Courts Act, but it is clear from the judgment that 
the learned Judge who tried the case was not of the 
opinion that the powers were confined to this section. 
He observed : 


ie It has always been maintained that the power under which fees 
are levied on the Original Side of the High Court was derived from 
the general power to issue general rules for regulating the practice 
ana procedure of the Courts. It is argued, and I think it is rightly 
argued, that the power to make regulations for procedure neces- 
sarily includes imposition of fees and the collection of them, and- 
the Court can collect the fees only through its proper officers. If 
that be right, then the fee leviable on an appeal is the fee payable 
for the time being to the officers of the High Court by virtue of the 
High Courts Charter Act directly. 

Now, it is said that there are two obstacles to that. The first is 
that no fee is paid but only a document is presented with a stamp of 





(4) (1922) LL.R. 45 Mad, 849, 
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certain value on it. The second is that the money is not paid to the 
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officers but is paid to the Ciown. I think it is clearly a fallacious Migic Ba 


‘ argument and: one that the Act obviously deals with ; because by 
section 25 of the Act, all fees referred to in section 3, or charge- 
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able under the Court-fees Act should be collected by stamps. In CHETTIAR. 


my opinion, when a person tenders a ‘stamped document to the 
Registrar of this Court and asks him to enter his appeal, it is clear 
that he is, within the meaning of this Act, paying a fee to an 
officer of the High Court, and in taking that fee, the High Court is 
acting by virtue of the general powers conferred upon it by section 
15 of the High Courts Charter Act.” 


The learned Judge does not discuss the question 
whether the Original Side of the Madras High Court 
is a subordinate Court within the meaning of section 
15 of the Indian High Courts Act. It would appear 
that he assumed thatit was. If R.M.V.R.M. Ramaswamy 
Chettyar’s case was rightly decided the assumption 
was erroneous, as there is no essential difference 
between section 107 of the Government of India Act 
and section 15 of the Indian High Courts Act. If 
I may say so with great respect, I consider that 
RM.V.R.M. Ramaswamy Chettyar’s case was rightly 
decided, but in any event it is binding on me. 


Sif Murray, Coutts Trotter's decision was not,. 


however, based merely on the provisions of section 
~15 of the Indian High Courts Act. He accepted the 
- broader proposition that the power to make regula- 
tions for procedure necessarily includes imposition of 
fees and the collection of them and I entirely share 
this view. This Court has full power to regulate 
its procedure. The power is conferred by clause 35 
of the Letters Patent, the relevant portion of which 
teads as follows : 


“35. And we do further ordain that it shall be lawful for the 
High Court of Judicature at Rangoon from time to time to make 
rules and orders for the purpose of regulating all proceedings in 
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civil cases which may be brought befcre the said High. Court, 
including procedure in its Admiralty, testamentary, intestate and 
matrimonial jurisdiction, respectively.” 


The Court having power to impose and collect fees 
in connection with the reception of appeals from 
Original Side decisions it is entitled to say that no: 
appeal shall be filed which is not stamped accord- 
ing to its direction. 

‘There is one other question with which I should 
perhaps deal and it is this: Does the fact that the 
notification above referred to purports to be made 
pursuant to the provisions of section 107 (e) of the 
Government of India Act make any difference as 
to its legality? In my opinion it does not. It is 
the operative part of the notification which matters. 
The operative part directs inter alia that a memo- 
randum of appeal from a decree of the Original Side 
shall not be filed unless the specified court-fee has 
been paid. Preambles and recitals in statutes do not 
control the operative parts of the statutes if the 
operative parts are clear and unambiguous ; Crowder v. 
Stewart (1), Bentley v. Rotherham and Kimberworth 
Local Board of Health (2), and Powell v. The Kempton 
Park Racecourse Company, Limited (3), Moreover, 
there is the authority of the Privy Council for 
the statement that where the main object and 
intention of a statute are clear the drafisman’s want - 
of.. skill or ignorance of law, shall not, except in the. 
case of necessity or the absolute intractability of the 
language used reduce the statute to a nullity— 
Salmon v. Duncombe and others (4). In that case the 
judgment of the Judicial Commitice was delivered 
by Lord Hobhouse, who observed : 


(1) 16 Ch.D. 368, (3) (1899) Ap. Ca. 143. 
(2) 4 Ch.D, 588. (4) 11 Ap. Ca. 627, 
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“It is, however, a very sericus matter to hold that when the 
main object of a statute is clear, it shall be reduced to a nullity by 
the draftsman’s unskilfulness or ignorance of law. It may be neces- 
sary for a Court of Justice to come to such a conclusion, but their 
Lordships hold that nothing can justify it except necessity or the 
absolute intractability of the language used.” 


There can be no difference between a statute and 
a notification in this respect. 

In Mogridge v. Clapp (1) the question arose 
whether a lessor intended to grant a lease by virtue 
of the powers conferred by the Settled Land Act, 1882. 
The lease, though complying with the enabling 
sections of the Act contained no reference thereto. 
It was held that the lease could, and did, operate 
under the Settled Land Act, 1882, notwithstanding 
that the existence of the statutory power of leasing 
was not present in the minds. of the parties, but 


was really absent from their minds. This case.embodies 


a well recognized principle of law, namely that where 
one finds an intention to effect a particular object 
which can only be effected by a particular power the 
intention to exercise that power will be presumed 
unless 2 contrary intention is clearly manifest. 
_ The Court, in issuing the notification referred to, 
undoubtedly intended to exercise the powers vested 
in it. The reference to section 107 of the Govern- 
ment of India Act may be unfortunate, but for the 
reasons indicated I do not consider that it invali- 
dates the operative parts of the notification. 

It was never the intention that appeals from 
decrees of the Original Side of this Court should 


- escape court-fees, and to my mind it would be wrong » 


to interfere with a practice which has prevailed for 
many years in the High Courts of India unless it 
is clearly established that such practice is- contrary. 





“(1) (1892) 3 ChiD. 382. 
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to law. I am not convinced that the practice of 
requiring memoranda of appeal to be stamped in 
accordance with the notification of the 29th of May 
1924 is contrary to law. On the other hand, I con- 
sider that there is authority for the practice. 

I, therefore, hold that the Court has power to 
refuse to accept the present appeal until the stamp 
required by the notification of the 29th of May 1924 
has been affixed to the memorandum of appeal. The 
document will be returned to the appellants to enable 
them to affix the correct stamp. 





ORIGINAL CIVIL. 


Before Mr. Justice Leach. 


MA CHIT MAY 
v. 
MA SAW SHIN anp oTHERs.* 


Burmese customary law—Divorce—Arrangements as regards, children and 
property—Parents’ discretion—General custom as to division of property 
and children—Loss of succession rights—Resumption of filial relacionship 
—Evidence —Ties of affection not enough—Taking back into the family, 

On a divorce taking place between a Burmese Buddhist couple the 
children of the marriage are bound by the arrangements the parents choose 
tomake. The parents have an unfettered discretion to decide how their 


prcperty shall be divided and with whom the children shall live. 


Ma E May v. Maung Po Mya, 11 B.L.R. 316 ; Ma Tin Uv. Ma Ma Than, 
LL.R. 5 Ran. 359; Ma Yi v. Ma Gale, 6 L.B.R. 167; Mi San Mra Rhi v. 
Mi Than Da U, 1L.B.R. 161; Mi Thaik v. Mi Tu, (1872-92) SJ. 184— 
referred to. 

On a divorce the general rule is that the daughters live with the mother 
and the sons with the father, with the result that the daughters lose 
their right to succeed to their father’s property, and the sons to their mother’s 
property. 

Ma Tin U v. Ma Ma Than, 1.L.R. 5 Ran. 359; Mi Thaik v. Mi Tu, (1872-921* 
S.J. 184—referred to. vy 

The lost right may be recovered, but that depends entirely on the will of the 
parent concerned. A daughter who has lived with her mother since 


* Civil Regular Suit No. 56 of 1934. 
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ithe divorce of the parents is not to be regarded as an heir of her father simply 
tbecause she and her father have remained on terms of affection and she 
has continued to visit him. In such a case the daughter must establish 
that the father took her back into his family, and accepted her as one of 
:the heirs, 

Ma Sein Nyo v. Ma Kywe, (1892-96) 2 U.B.R. Buddhist Law, Inheritance, 
159—veferred to, : 


Hormasji for the plaintiff. The question is whether 
the plaintiff is an heir of her deceased father. Her 
father divorced her mother, and though the evidence 
shows that she lived with the mother and that there 
‘was some interruption in their family relationship 
she remained throughout on terms of affection with 
her father, and used to visit him. This constituted 
‘a resumption of filial relationship which entitled her 
to inherit from her deceased parent. Ma Tin U v. 
Ma Ma Than (1). 


Kyaw Myint for defendants 2 and 2 (a) supported 
the plaintiff's case. 

‘Tun Aung for defendants 1 and 5. The attitude 
of the parent towards the child who has been separated 
from him. after the divorce determines the question. 
‘The évidence shows that the deceased never regarded 
his daughter as his heir after the divorce, and this 
18 strengthened by the fact that the deceased purported 
to give all his property to his other daughter, the 
first defendant. There was no maintenance of filial 
relationship. Ma Paw v. Ma Min } aed others (2) ; 
Ma Yi v. Ma Gale (3). 


LEacu, J.—The plaintiff seeks a decree for the 
administration of the estate of her father, U Nyein, 
a Burmese Buddhist who died on the 25th of July, 
1933, The suit has been contested by Daw Hla Dwe, 
the fifth defendant, on her own behalf and as the ie 


(1) 1.L.R. 5 Ran, 359. (2) 4 L.B.R. 272. 
(3) 6 L.B.R, 167. 
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guardian of her daughter, Ma Saw Shin, the first 
defendant, who is a minor. Daw Hla. Dwe claims to: 
be the widow of the deceased. The plaintiff’s mother, 
Ma Khin Aye, and U Nyein were divorced in the 
year 1912 and very soon afterwards U Nyein married 
Daw Hla Dwe. Daw Hla Dwe alleges that the plaintiff 
ceased to be an heir of U Nyein at the time of the 
divorce and that she never regained that status. 
While the plaintiff admits that Ma Saw Shin is the 
daughter of U Nyein by Daw Hla Dwe and as such 
is entitled to share in the inheritance, she denies. 
that Daw Hla Dwe has any right therein. She 
avers that her father divorced Daw Hla Dwe several. 
years before his death. Ma Hta Kin, the second 
defendant, also claims to be a widow of the deceased. 
Ma Ah Mah, defendant 2 (a), another minor, is- 
admittedly the daughter of U Nyein and Ma Hta. 
Kin. Maung Kyaw Hlaing, the third defendant, 
is a brother of the plaintiff. Ma Mya Tin, the fourth | 
defendant. is said to be a daughter of U Nyein by 
one Ma Hla May, who predeceased him. Ma Hta. 
Kin, on her own behalf and as guardian ad litem 
of Ma Ah Mah and Maung Kyaw Hlaing support. 
the plaintiff. Ma Mya Tin did not appear at the 
hearing, but she filed a written statement admitting: 
ali the averments in the plaint. The plaintiff recog- 
nises the claims of all the defendants, except the claim. 
of Daw Hla Dwe. Daw Hla Dwe maintains that she: 
and Ma Saw Shin are the only heirs of U Nyein. 

The only. question with which the Court is at 
present concerned is whether the plaintiff is entitled 
to a share in the estate of her father. The rights of 
the various defendants cannot be investigated at this. 
stage. A finding in favour of the plaintiff. would. 
involve the passing of a decree for the administration: 
of the estate and this in turn would involve an 


Vou. XIII] RANGOON SERIES.: 


inquiry into the claims of the respective defendants, 
but an inquiry of this nature cannot take place until 
the Court has granted a decree for the administration 
of the estate. . 

The principal assets of the estate consists of the 
following sums of money :—(1) Rs. 4,000, flus pro- 
fits, due on a policy of life insurance taken out by 
the deceased ; (2) Rs. 2,778-2-0 due to him by the 
Rangoon Municipal Co-operative Credit Society, 
Limited, and (3) Rs. 5,595-8-0 standing to his credit 
in the books of the provident fund of the Corporation 
of the City of Rangoon. On the 8th of May, 1928, 
the deceased signed an endorsement on the insurance 
policy by which he purported to assign to his minor 
daughter, Ma Saw Shin, the benefit of all moneys 


payable under the policy. The consideration was. 


expressed to be natural love and affection. By the 
‘same endorsement he purported to appoint the plaintiff 
the guardian of Ma Saw Shin. On the ist of March, 
1929, the deceased executed a document under which 
he nominated Ma Saw Shin as the person entitled to 
receive his provident fund moneys in the event of his 
deatr. On the 2nd of April, 1929, he executed a 
similar form of declaration in favour of Ma Saw Shin in 
respect of the moneys due to him by the Rangoon 
Municipal Co-operative Credit Society, Limited. The 
plaintiff in her plaint challenges the validity of these 
transactions, but here again the Court is precluded 
from considering their validity at her instance until she 
has established her claim to be an heir of the deceased 
and has obtained a decree for the administration of the 
estate. 

The learned slvootie for thé plaintiff has rightly 
conceded that the deceased divorced Ma Khin Aye 
in the year 1912, and that on the divorce taking place 
the plaintiff went with her mother. He further 
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admits that the divorce involved an interruption in. 
the relations between father and daughter, but contends. 


that. the plaintiff subsequently resumed filial relations. 


with her father. It is on this basis that the plaintiff 
claims to be entitled to a share in the inheritance. 
Before considering the evidence bearing on the 
question: with regard to the relations between the 
plaintiff and her father after he had divorced her 
mother, it is necessary to pause to consider what are. 


_ the rights under Burmese Buddhist law of the children 


of divorced parents so far as inheritance is concerned.. 
These rights have been frequently discussed in the 
Courts of this Province and there are reported decisions 
extending over half a century, but the principles. 
involved have at times been lost sight of. 

It must be borne in mind that Burmese Buddhist. 
law gives full recognition to parental authority. While 
a child of Burmese Buddhist parents is born with : 
the right to inherit their property, or to share in the: 
inheritance if there are other children of the marriage, 
it is within the power of the parents to take away 
this right by giving the child to another person in 
keittima adoption. In the same way the chiidren 
are bound by the arrangements made by their parents. 
in the event of a divorce taking place. | It is for the 
parents to say how their property shall be divided 
and with whom the children shall go. The parents. 
have an unfettered discretion in this respect. Manukye, 
Chapter XII, section 3; Mi Thaik v. Mi Tu (1); 
Mi San Mra Rhi v. Mi Than Da U (2); Ma E Me 
v. Maung Po Mya (3); Ma Yi v. Ma Gale (4);.. 
Ma Tin Uv. Ma Ma Than (5) ; see also May Oung’s: 
“ Leading Cases on Buddhist Law,” page 293.. 

(1) (1872-92) S.J. 184, (3) (1905} 11 BL.R. 316. 


{2) (1900-02) 1 L.B.R. 161. (4) (1912) 6 L.B.R. 167. 
(5) (1927) LL.R. 5 Ran. 359, 
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The general rule is that on a divorce taking place 
the daughters go with the mother and the sons with 
the father. Manukye, Chapter XII, section 3; Mi 
Thaik v. Mi Tu (1) and Ma Tin U v. Ma Ma Than (2). 

‘If the parents decide that the daughters shall 
‘go with the mother and the sons shall go with the 
father and the arrangement is carried out, it follows 
that.so far as the daughters are concerned they lose 
their right to succeed to their father’s property and so 
far as the sons are concerned they lose their right 
* to succeed to their mother’s property. 

' The lost right may be regained by what is usually 
described as the restimption -of filial relations. It 
is, however, necessary to bear in mind what is to be 
implied by the use of these words. The right can 
only be regained if the parent from whom the child 
was separated so wills it. A daughter who has lived 
with her mother since the divorce of the parents 
is not to be regarded as an heir of her father merely 
because she and her father have remained on terms 
of affection and she has continued to visit him. If 
at the time of the divorcé the daughter lost the right 
to innerit her father’s estate the right can only be 
regained by the father taking her back into his 
family and accepting her as one of his heirs. 
In other words the governing factor is not the 
will of the daughter, but the will of the father. 
There are some very apposite remarks in the judg- 
ment of Burgess J.C. in the case of Ma Sein 
Nyo v. Ma Kywe (3) from which I quote the 
following : 

“The mere visiting of her father by plaintiff would not be 
enough to establish the continuance of the filial relation of an 
heir. There would be no reason why all natural affection 


(1) (1872-92) S.J. 184. {2) (1927) LL.R. 5 Ran. 359. 
(3) (1892-96) 2 U.B.R., Buddhist Law, Inheritance, 159 at pp. 166 and 167. 


iy. 


1934 
Ma Cut 
May 
v. 
Ma Saw 
SHIN. 


LEacH, J. 


172 
1934 


Ma. CHIT 
May 


wv 
Ma Saw 
SHIN. 


LEACH, J. 


INDIAN LAW REPORTS. [Vot. XIII 


should be extinguished between parent and child because there 
had been a separation of the parents, but that is a different 
matter from the maintenance of the family bond constituting 
the title to inherit . . . Now, it appears to be clearly a 
principle of Buddhist law that the child who is to inherit 
must aid and cherish the parent, and live with him or under 
such circumstances as to show that filial duty is discharged 
according to his wishes and that the family tie is kept 
unbroken. In a country where testamentary rights have not 
been generally recognized, and where the same man or woman 
frequently forms and dissolves more than one matrimonial 
union, it is a necessary consequence that the continuance of 
the family relation intended to give a right of inheritance © 
should be manifested by outward and visible symptoms sufficient 
to leave no reasonable doubt of the true position. of affairs. 
If Maung Myat No, the father of Ma Sein Nyo, the plaintiff, 
had wished to show that she retained her right of inheritance 
as a daughter, he would have had no difficulty in making this 
plain to his own family and to the world in general by having 
her to live with him or by otherwise treating her as one of 
his heirs. The fact that he did not do so implies that he 
considered that. her relation to him in respect of inheritance 
had been finally settled by the divorce with her mother.” 


Where a daughter, on the divorce of her parents, 
has lost her status as an heir so far as her father’s 
estate is concerned and she is claiming to have 


rxegained her right in that respect, her conduct 


towards her father has, of course, to be taken into 
consideration in deciding whether her claim is a 
valid one, but her attitude towards her father is 
not the most important consideration. Before a 


_ daughter can succeed in such circumstances she 


must satisfy the Court that the father regarded her 
as an heir after the divorce. In the absence of 
the proof of a declaration by the father.that he 
did so regard her, she must adduce evidence from 
which the Court is justified in arriving at a con- 
clusion in her favour. 
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In the case before me there can be no doubt 
that there was a definite break in the relations 
between the plaintiff and her father when the 
latter divorced. her mother. On the divorce taking 
place she went to live with her mother at a house 
in the’ Yegyaw Quarter of Rangoon. The house 
belonged to the deceased, who apparently handed 
it over to Ma Khin Aye at the time of the 
divorce. According to the evidence of Daw Thaw, 
an elder sister of the deceased, Ma Khin Aye 
lived in this house for two or three years after 
the divorce. The house, however, was mortgaged 
to a Chettiar who brought it to sale. After it 
had been sold Ma hin Aye went to live with 
the plaintiff and has lived with her ever since. 
The plaintiff married Khoo Soo Ee, a Chinaman, 
shortly after the divorce of her parents, but up to 
the time of her marriage she continued to live with 
her mother and never again lived with her father. 
In her evidence the plaintiff at one time endeavoured 
to make out that her marriage took place before 
the divorce, but this was not her case as stated to 
the+ Court by her advocate, who admitted that his 
client was in error in this respect. The plaintiff's 
husband was in Court throughout the case instruct- 
ing the plaintiff's advocate. 

Before his marriage to Daw Hla Dwe the 
deceased signed a written declaration to the effect 
that he had no “chief wife” and no heirs. This 
document clearly shows that he regarded the plaintiff 
“no longer as an heir. He had divorced her mother 
and the plaintiff had passed out of his family. 
The plaintiff admittedly did not visit her father at 
the houses in which Daw Hla Dwe from time to 
time lived with U Nyein, but there is evidence 
that she used to visit him after he had acquired 


173 


1934 
Ma CHIT 
May 
v. 

Ma Saw 
SHIN, 


ee 


LEACR, J. 


174 


1934 
Ma CHIT 
- May 
v. 
Ma Saw 
SHIN. 


LeEacu, J. 


INDIAN LAW REPORTS. [Vot. XIII — 


a rubber factory in Kemmendine in 1922. He built 
a small house~near this factory and there installed 
Ma Hta Kin. I accept the plaintiff’s statement that 
she visited her father from time to time after he 
had built the house just referred to, and that she 
was on affectionate terms with him. The fact that 
in the endorsement on the life policy the deceased 
nominated the plaintiff as the guardian of Ma Saw Shin 
certainly shows that he had confidence in the 
plaintiff. But this is not sufficient for the plaintiff. 
to succeed. She must show that the relations were 
such that the Court is justified in holding that he 
accepted her as an heir Subsequent to his divorce 
from Ma Khin Aye. The evidence does not justify 
any such conclusion. On the contrary, I consider 
that in assigning the life policy to Ma Saw Shin 
and nominating her to receive his provident fund 
moneys and the amount standing to his credit in 


- the Rangoon Municipal Co-operative Credit Society, 


Limited, the deceased clearly indicated that he did 
not regard fhe plaintiff as an heir. If he had 
intended her to succeed to part of his estate on 
his death he would not have purported to niake 
Ma Saw Shin the recipient of practically all he 
possessed. Moreover it is significant that Ma Khin Aye 
who is living with the plaintiff has not been called 
as a witness. - 

For the reasons stated I hold that the plaintiff is: 
not an heir of the deceased and that she is not 
entitled to a decree for the administration of his. 
estate. The suit must be dismissed with costs in 
favour of the first and fifth defendants, and I award 
special advocate’s costs of five gold mohurs a day 
for four days. ans 
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APPELLATE CIVIL. 


Before Sir Arthur Pagc, Kt, Chief Justice, and Mr. Justice Mya Bu. 


NAM KEE »v. AH FONG.* 1934 


Dec, 6. 
Actionable wrong—Inducer’s liability—Inciling another to commit wrongful act— 
Actor’s deed not wrongful—Ilegal means employed by inducer—Motive or 
intention—Lawful act and wrongful act. 

A. person who procures the act of another is legally responsible for its 
consequences (1) if he :knowingly and for his own ends induces that other 
person to commit an. actionable wrong, or (2) ifhe induces a person to act 
where the act induced is within the right of the immediate actor and therefore. 
not wrongful so far as the actor is concerned, but is detrimental to a third 
party and the inducer procures his object by the use of illegal means directed 
against such third party. 

Allen v. Flood, (1898) A.C. 1—followed. 

The motive or intention of a person in doing an act is immaterial if what he. 
is doing is a lawful act ane he has a right to do it. If the act is legally wrong- 
ful, however good the motive might be, a person has no right to do it. ; 

The Mayor etc., of the Borough of Bradford v. Pickles, (1895) A.C. 587— 
referred to, 

The appellant, who was unsuccessful as against the respondent in obtaining 
a pawnshop license from the Pegu Municipality, obtained from the Minister for 
Education a stay order pending his application to revise the Commissioner’s 
order,’ The application was ultimately rejected, and thereupon the respondent 
sued the appellant for damages on account of the interim stay order which he 
alleged had been obtained by the respondent by means of false and maliciouS 
avermgnts. These averments were set out in the appellant’s application for 
revision, and in the affidavits in support of ‘it; and they were held to be 
‘unfounded. But the statements of which complaint was made were not set out 
in the application for the stay order, and there was no evidence that they were 
urged before the Minister when the stay order was obtained. 

Held, that the appellant had a right to apply to the Government for a stay 
order and that the Government had the right to pass the stay order, but 
assuming that the respondent had suffered damage thereby there was no evidence 
that illegal means were employed in obtaining the order, and the suit for 
damages failed. : 


McDonnell for the appellant. Where a _ person 
exercises a legal right which causes harm tv another 
the exercise of such legal right, however malicious 
it may be, cannot found an action for damages 


* Civil First Appeal No. 17 of 1934 from the judgment of this Court on the 
Original Side in Civil Regular Svit No. 376 of 1933. 
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for malicious prosecution. Under ss. 218 and 219 
of the Burma Municipal Act the Commissioner of 
the Division concerned exercises a supervisory power 
of control over the municipalities in his Division ; 
and the appellant had a legal right to apply to the 
Commissioner under those provisions against the 
action of the municipality. He had also a right 
to apply to the Local Government under s, 222. 

The existence of a bad motive in the case of 
an act which is not in itself illegal will not convert 
the act into a civil wrong. Malice alone, as under- 
stood in law, is not sufficient to support such an 
action. Where the act is within the right of the 
actor he may be liable if it can be shown that he 
procured his object by the use of illegal means, 
and thereby caused damage to another. Allen v. 
Flood (1); Quartz Hill Co. v. Eyre (2); Mayor etc., 
of Bradford v. Pickles (3). The appellant’s action 
was for the advancement of his own trade or 
business ; even if the respondent had in fact suffered 
damage thereby he has no cause of action. Quinn 
v. Leathem (4); Sorrell v. Smith (5). 


Clark for the respondent. The ctay order was 
obtained from the Government on false statements ; 
the trial Judge has found this as a fact. An 
action for damages for malicious prosecution is not 
confined to criminal cases. The Court has to apply 
the same test in all cases, namely, whether the 
defendant acted honestly and with reasonable and 
probable cause. In Bankruptcy law and in 
Company law, the special provisions for the award 
of damages for wrongful acts are «illustrations of 


this rule. 
(1) (1898) A.C. 1. (3) (1895) A.C. 587. 
(2) 11 Q.B.D. 674. (4) (1901) A.C. 495, 508. 


(5) (1925) A.C. 700. 
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The present action falls under the 3rd class of 


1 


1934 


cases where damages car be awarded, as laid down Nam Ker 
in Saville vy. Roberts (1) [see also Wiffen v. Bailey ay Fonc.. 


& Romford Urban Council (2)]. 

The respondent had already acquired rights 
under the pawnshop license, and the appellant had 
- no rights therein. The appellant’s action, therefore, 
was in violation of the respondent’s rights ; and 
the false affidavits filed before the Local Govern- 
ment were the unlawful means adopted to procure 
the object of the appellant which caused damage 


to the respondent. National Phonograph Co., Lid. .. 


v. Edison Bell Consolidated Phonograph Co., Lid. 
(3). In Quinn v. Leathem the use of mere threats 
was held to be actionable, also in. Conway v. Wade (4). 
‘In Pratt v. British Medical Association. (5) threats 
were used, and though no malice was proved the 
act of the Association was held to be actionable. 
Though the act itself may be legal the means 
adopted may, in the eye of the law, make the act 
illegal. Sorrell v. Smith (6). 
Costs are generally regarded as sufficient compen- 
_ sation for malicious civil actions; but, in the present 
case no costs could be obtained because the 
proceedings were all executive proceedings. 


McDonnell in reply. Even granting that there 


were false representations in the application to the: 
Local Government there is no evidence to show that. 


such representations induced the Minister to grant 
the stay order. 


PaGE, C.J.—The appellant and the respondent: 
are pawn brokers at Pegu, and the appellant was. 





(1) 1 Ld, Raym. 374, 378, (4) (1909) A.C. 506. 
(2) (1915) 1 K.B. 600. (5) (1919) 1 KB, 244, 
(3) (1908) 1Ch. 333, (6) (1925) A.C. 700, 719, 
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the holder of a pawnshop license which expired 
on the 31st of March 1933... A public notice calling 
for tenders for pawnshop licenses for a period of 
one or three years was issued by the Municipality 
of Pegu on the 11th of February 1933. On the 
28th of February 1933 the sub-committee of the 
municipality received eight tenders. The persons 
who submitted the tenders were present at the 
meeting. The tender of the respondent, which 
was Rs. 19,500 per year for a period of three years, 
was the highest and was accepted. The tender of 
the appellant was only Rs. 10,200. The respondent 
executed a security bond and became entitled as 
between himself and the municipality to receive 
the pawnshop license for three years from the 1st 
of April 1933. On the 7th of March the appellant 
and three other persons who had submiited tenders for 
the pawnshop license made an application to the 
Commissioner of Pegu to revise the action of the 
municipality in accepting the tender of the respon- 
dent. By his order of the 24th of March the 
Commissioner of Pegu refused to interfere and 
rejected the petition. On the 27th of March the 
appellant presented an application to the Minister 
for Education, representing the Local Government, 
for an order staying all further proceedings in 
respect of the issue of the pawnshop license to the 
respondent, and restraining the Municipal Com- 
mittee, Pegu, from allowing the respondent to act 
as the licensee until the application of the appli- 
cant in revision had been heard and determined 
by the Local Government. On the 28th of March 
the Local Government ordered that all further 
proceedings in connection with the license should 
‘be stayed until the revision application had been 


determined. 
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Now, the petition of the 27th March for a stay 
order was in the following terms: 


“IN THE OFFICE OF THE HON’BLE THE 
EDUCATION MINISTER. 


Misc. REvision APPLICATION No. - OF 1933. 
SuBJEcT :—Zhe Pawnshop License at Pegu. 


The humble application of Nam Kee, Pawnshop 
Licensee of Pegu. .. 
Most Respectfully Sheweth :— 

1. Your petitioner along with four others on 7th March 
1933 filed a revision application protesting against the scrutiny 
of tenders in respect of the pawnshop license at Pegu. The 
said application has been disposed of by the office of the 
Pegu Commissioner. 

2. Your petitioner is informed and believes the same to be 
true that Ah Fong, whose tender is alleged to have been 
accepted by the Municipal Committee, Pegu, is attempting to 
«conduct the business of the pawnshop within three or four 
days hereof, and to deprive him thereby of his rights to the 
pawnshop under his tender, _ , 

3. Your petitioner submits that if pending the disposal of 
‘his revision at this office the said Ah Fong and the Municipal 
Committee are not restrained from disturbing him (the 
-petitionery in the conduct of his pawnshop he will suffer 
-serious and irreparable loss. 

4. It is therefore just and necessary that the rights of your 
petitioner should not be disturbed pending his revision, and 
that the status quo should be maintained. 

5. Your petitioner undertakes to file his revision at this 
.office as soon as possible. 

- Wherefore your petitioner prays that the Hon'ble 
Minister for Education may be pleased to 
order a stay of all further proceedings in 
respect of the pawnshop license of Pegu, to 
restrain the Municipal Committee, Pegu, from 
allowing the said Ah Fong to act as the 
licensee of the pawnshop, and to make: all 
necessary directions for the said purpose. 

And shall ever pray.” 


179 


1934 
Nam KEE 
v. 

AH FONG. 


PacE, C.J. 


180 


1934 
Nam KEE 
wv. 
Au FONG, 


Pace, C.J. 


INDIAN LAW REPORTS. [Vot. XIIE 


On the 20th of April 1933 three of the persons. 
who had submitted tenders for the pawnshop — 
license, of whom the appellant was one, presented. 
a formal petition to the Minister for Education for 
an order 


“to set aside the license given to the said Ah Fong, to 
direct the disposal of the license either by public auction or 
by calling for fresh tenders, and to make. such further or 
other order as may seem just and proper.” 


Certain affidavits were filed by the parties tor 
and against this application in revision. On the 
2nd of June the application in revision to the Local 
Government was rejected ; and on the 6th of June 
the license was issued by the Municipality, Pegu,. 
to the respondent. In these circumstances the 
respondent has filed the present suit for the purpose . 


of obtaining damages from the appellant for’ 


wrongfully procuring the Local Government to 
issue an order restraining the municipality from 


issuing the license to the respondent, and thereby 


depriving him of the opportunity of carrying on the 
business of the pawnshop from the Ist cf April. 
till the 6th of June. At the trial a decree was 
passed in favour of the respondent. ‘ 

Now, it is common ground and we find (1) that: 
the Local Government was legally entitled to pass. 
the stay order; (2) that damage thereby resulted’ 
to the respondent; (3) that the appellant had a 
legal right to apply for the stay order. I decline 
to plunge into the welter of judicial decisions on 
this subject, because, in my opinion, for the purpose: 
in hand the law applicable to the present case is: 
to be found in the judgment of Lord Watson in. 
Allen v. Flood (i) : 

(1) (1898) A.C. Lat p. 96: 
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“There are, in my opinion, two grounds only upon which a 
person who procures the act of another can be made legally 
responsible for its consequences. In the first place, he will 
incur liability if he knowingly and for his own ends induces that 
‘other person to commit an actionable wrong. In the second 
place, when the act induced is within the right of the 
immediate actor, aud is therefore not wrongful in so far as 
he is concerned, it may yet be to the detriment of a third 
party; and in that case, according to the law laid down by 
the majority in Lumley v. Gye (1), the inducer may be held 
liable if he can be shewn to have procured his object by the 
use of illegal means directed against that third party.” 


In my opinion the motive or intention of the 
appellant in procuring the stay order in_ the 
circumstances obtaining in the present case is nihil 
ad rem ; for 


“this is not a case in which the state of mind of the person 
doing the act can affect the right to do it. If it was a lawful 
act, however ill the motive might be, he had a right to do it. 
If it was an unlawful act, however good his motive might be, 
he would have no right to do it.. Motives and intentions in 
such a question as is now before your Lordships seem to me 
to be absolutely irrelevant” 


[per Lord Halsbury in The Mayor, Aldermen and 


Burgesses’ of the Borough of Bradford v. Edward 


Pickles (2)]. Tllegal means in- this connection 
means acts which are illegal. not because they are 
morally wrongful, but because they are legally 
wrongful. In Sorrell v. Smith and others (3) Lord 
Dunedin observed 


“when A by his action causes loss to B, the sole question is, 
was A’s action a tort ? and the law as to what is and what is not a 
tort may be said to be well settled. With any law, however 
well settled, difficulties may and do still arise in its application 
‘to the ever varying kaleidoscope of circumstances. “But except 





(i) 2E. & B. 216. (2) (1895) A.C, 587 at p. 594, 
(3) (1925) A.C. 700 at p. 716. 
14 
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for that there cannot be said to be much difficulty in the law 
of tort. One noticeable attempt for. its extension was put an 


-end to by Allen v. Flood (1). I shall have to revert to that 


case, but in its application to action by an individual, and that 
was all that as a decision it dealt with, it settled that the 
only question was, was there a tort? and that in the solution 
of that questicn’ the motive of the doer of the act had no 


significance.” 


Now, applying the law thus enunciated to the 
facts of the present case the only question that 
falls to be determined is what were the illegal 
means, (if any), alleged and proved by which the 
appellant procured the stay order from the Local 
Government. In paragraphs 6 and 7 of the plaint 
it is alleged : 


(6) That as the defendant was unsuccessful he the defen- 
dant with a view to obstruct and prevent plaintiff from 
starting his business as a pawnshop licensee, and: to enable 
him the defendant to continue to carry on his pawnshop business 
which would have ordinarily terminated cn 31st March 
1933, falsely and maliciously made certain averments in a 
petition addressed to the Hon’ble the Minister for Education 
knowing the same to be false and untrue, alleging corruption 


on the part of the plaintiff and the Municipality cof Pegu, and 


succeeded in inducing the Hon’ble the Minister for Education to 
pass an order preventing the plaintiff from opening his two pawn- 
shops on the ist April 1932, with the result that it enabled the 
defendant to continue to carry on the said business until 
the 6th day of June 1933 when he was ousted. . 

(7) That in consequence of the said false and malicious 
allegations and insinuations made against the plaintiff the plaintiff 


‘was prevented from opening his business cf two licensed pawn- 


shops on the Ist day of April 1933.” 


- The defendant in paragraph 6 of his written state- 
ment called upon the plaintiff to give full and better 
particulars of the “false and malicious allegations” 


(1) (1898) ALC. 1 at p. 96. 
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and ‘“‘averments” alleged to have been made by 
the defendant according to paragraphs 6 and 7 of the 
plaint.- Thereafter on the 11th September 1933 the 
plaintiff furnished the following particulars of the 
allegations referred to in paragraphs 6 and 7 of the 
plaint : 


“(1) In his application and affidavits to the Hon’ble the 
Minister for Education the defendant made the following false and 
malicious allegations and averments. 

(2). That the transaction between the plaintiff and the Pegu 
Municipality has created a dangerous precedent which will 
inevitably leave the door open for dishonest and corrupt practices 
in transactions between the municipality and the public. 

(3) That he was prevented from checking the opening of the 
tenders, and had every reason to believe that this departure from 
the usual procedure and practice as required by law was 
deliberate and designed. 

The action of the municipality (in dealing with the plaintiff) 


left the door open for fraud and corrupt practice. That imme- . 


diately after the ceclaraticn that Ab Fong’s tender cf Rs. 19,500 
had been accepted, he (the defendant) vigorously protested 
against the whole proceeding and challenged its fairness. His 
protest was igncred.” 


Now,. by Order 6, rule 4, of the Code of Civil 
Procedure ; 


“in all cases in which the party pleading relies on ‘any 
misrepresentation, fraud, breach of trust, wilful default, or unduc 
influence and in all other cases in which particulars may be 
necessary beyond such as are exemplified in the forms aforesaid, 
particulars (with dates and items if necessary) shall be stated in 
the pleading.” 


It was incumbent, therefore, upon the plaintiff- 
respondent in the present case to establish that the 
stay order had been procured by the appellant by 
means of the particular charges as laid [Abdul Hossein 
Zenail Aba’di and another v. Charles Agnew Turner, 
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Official Assignee (1) ; Mahomed Mira Ravuthar and 
others v. Savvasi Vijaya Raghunadha Gopalar (2)|. — 

True it is that in the revision application of the 
20th of April 1933 and in the affidavits filed in 
support of it such statements as those set out in the 
particulars of the allegations in paragraphs (6) and 
(7) of the plaint were made, and that it was proved 
at the trial that they were unfounded ; and further, 
it may well be that these misrepresentations were > 
made deliberately and fraudulently with a view to 
prevent the license being granted to the respondent. 
But they failed in their ‘object; for the appellant’s 
application in revision. was rejected by the Local 
Government, and the license was issued to the 
respondent. It is common ground, however, that the 
misrepresentations alleged in the particulars are not 
to be found in the petition of the 27th of March. 
upon which the stay order was granted. In order to 
make good the deficiency in his case it was conten- 
ded by the learned. advocate on behalf of the 
respondent, and the learned trial Judge held, that 
the stay order was obtained because the learned 
advocate who presented the petition for a stay order 
to the Local Government must be assumed to have 
supported the petition by oral submissions containing 
the substance of these misrepresentations. In the . 
course of his judgment Leach J. observed : 


“Tt was argued on behalf of the defendant that the order was 
not obtained as a result of these affidavits, but as the result of the 
petition of the 27th of March 1933. It is true that that petition. 
does not contain allegations of the nature of those contained in. 
the affidavits which were subsequently filed, but it seems to me 
that they must have been advanced by the detendant’s advocate 
when the stay order was obtained, otherwise it is difficult to see 
any justification for the order.” 


(1) (1887) LL.R. 11 Bom. 620. (2) (1899) 1.L.R, 23 Mad. 227. 
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The answer to this contention, in my opinion, is 
twofold : (i). that, although the respondent specifi- 
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‘of his claim, it is not alleged or suggested in the 
particulars or elsewhere in the pleadings that these 
allegations or any of them were orally made by the 
learned advocate who presented to the Minister for 
Education the petition for a stay order on the 
appellant’s behalf, and (2) that there is not a scintilla 
of evidence on the record to justify the contention 
that the learned advocate supported the petition of 
the 27th March 1933 by any such oral submissions. 
No evidence in that behalf was led at the trial, and 
no attempt was made by the respondent to obtain 
the evidence of the learned advocate who presented 
the petition for a stay order to the Local Govern- 
ment. If an allegation of that nature had been set 
out in the pleadings and an issue had been raised 
in respect of it, it may well be that the evidence. of 
the learned advocate who presented the petition on 
behalf of the appellant on the 27th March 1933 
would have been forthcoming, or that evidence in 
rebuttal would have been led. 

In these circumstances it follows that the respon- 
dent has failed to prove the illegal means by which 
he alleged that the appellant had procured the stay 
order in question. The result is that the appeal is 
allowed, the decree of the trial Court set aside, and 
the suit dismissed with costs in both Courts. 


Mya Bu, J.—I agree. 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Mya Bu. 


U PO SEIN v. E. M. BODI.* 


Suit for price of goods—Alternative claim against two defendanis—Plaintiff's 
election to take decree agains! one defendant-—Subsequent claim against the 
other defendant, : 


The respondent filed a suit against the appellant and others for the price 
of goods sold and delivered by him. The plaintiff was in fact seeking to 
realise his money from the proprietor of a certain business, and sued the 
appellant and another. person L in the alternative as such proprietor. He 
elected to take and obtained a decree against L. The respondent subsequently 
applied to the Court to pass a decree against the appellant also, 


Held, that the claim was made against the defendants not jointly but only 
in the. alternative, and that the plaintiff having elected to take his decree 
against L was precluded thereafter from obtaining a decree against the 
appellant. 

Moore v. Flanagan, (1920) 1 K.B.917 ; Morel Bros. & Co., Ltd. v. Earl of 
Westmorland, (1904) A.C. 11 ; Scarf v. Jardine, 7 A.C. 345— referred to. 

Thein Maung (with him Tha Kin) for the appel- 
lant. There is no evidence that the appellant bought 
the goods or authorized any other person to buy 
them on his behalf. The plaintiff has taken his 
decree for the price of goods against the fourth 
defendant. He cannot claim a decree for the same 
sum against the appellant. 


[PacE, C.J. If the claim against the two parties 
is in the alternative, Morel Bros. & Co., Lid. v. Earl 
of Westmorland (1) applies.] 


K. C. Bose (with him Dadachanji) for the respon- 
dent. The claim against the defendants is not joint 
but in the alternative and Morel Bres.’ case applies. 
See also Scarf v. Jardine (2) ; Moore v. Flanagan (3). 


* Civil First Appeal No. 106 of 1933 from the judgment of this Court on 
the Original Side in Civil Regular Suit No. 386 of 1932. 
(1) (1904) A.C. 11. (2) 7 A.C. 345. 
: (3) (1920) 1 K.B, 917. 
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It appears that one Tsoenas was the proprietor UPS SEIN 
of a confectioner’s business carried on at No. 181- &.M. "Boot, 


183, Phayre Street, Rangoon. On the 5th of 
February 1932 Tsoenas by an indenture of even 
date purported to sell the said business to the 
appellant for the consideration infer alia that the 
appellant would discharge the liabilities of the 
business set out in the second schedule to the deed. 
Among these liabilities was a liability of Tsoenas 
to the respondent. Immediately after the deed of 
the 5th February 1932 had been executed disputes 
arose between Tsoenas and U Po Sein as_ to 
the meaning and effect of the deed, and the 
liability of U Po Sein thereunder. As a result 
of these disputes on the 17th of February 1932 a 
deed was executed by Tsoenas, U Po Sein, and one 
Lim Kar Gim in which it was stated that Tsoenas was 
carrying on the business at 181-183, Phayre Street, 


and that U Po Sein who purported to be the purchaser 
under the deed of the 5th of February 1932 was 


in fact merely the benamidar of Lim Kar Gim. In 
the deed it was provided that, subject to a separate 
agreement to which U Po Sein wasa party, the deed 
of the 5th February 1932 was to be regarded as 
cancelled. Lim Kar Gim undertook to purchase the 
business upon the terms set out in the indenture 
of the 5th February 1932, U Po Sein being relieved 
from all further liability thereunder. In these circum- 
stances the respondent, who had supplied goods to 
Tsoenas for the business, was uncertain whether he 
could recover the price of the goods sold and delivered 
for the purpose of the business from U Po Sein or 
from Lim Kar Gim. He therefore pleaded (1) that 


the first defendant U Po Sein was liable for the. 
price of the said goods, and (2) that “in the event 


188 


1934 

U Po SEIN 
v. 

E, M. Boot, 


Pace CJ. 


INDIAN LAW REPORTS. [Vot. XIII 


of it being held that the first defendant is not liable 
plaintiff submits he is entitled to judgment against the 
second, third and fourth defendants,” the fourth 
defendant being Lim Kar Gim. 

Now, the third defendant was the Vienna Cafe, 
which according to the plaintiff's case was merely 
an alias under which either U Po Sein or in the 
alternative Lim Kar Gim was carrying on the business, 
and the claim in the alternative against the second 
defendant Tsoenas was for damages for breach of 
warranty of authority. 

It is obvious, therefore, that the plaintiff's claim 
was against the person who was the proprietor of 
the business known as the Vienna Cafe, and that 


_U Po Sein or in the alternative Lim Gar Kim was 


sued as such proprietor for the price of the goods 
that the plaintiff had supplied to the Vienna Cafe.. 

Mr. K. C. Bose, who appeared for the plaintiff- 
respondent, properly conceded that the liability of 
U Po Sein and Lim Kar Gim was not alleged to 
be joint but in the alternative ; indeed, it is manifest 
from the facts that I have stated that this must be 
so, because it has never been suggested in the course 
of these proceedings that U Po Sein and Lim Kar 
Gim were jointly carrying on business, and/or -were 
the joint proprietors thereof. On the 5th April 
1933 the plaintiff elected to take a decree against 
the fourth defendant for the full amount claimed in 
the suit with costs, and he has executed that decree. 
At the hearing of the suit it was contended on behalf 
of U Po Sein that, inasmuch as the plaintiff had 
taken a decree for the full amount claimed against 
Lim Kar Gim, he could not obtain a decree against 
U Po Sein. The learned trial Judge overruled the 
objection. In my opinion, however, in the circum- 
stances that I have stated this case is governed by 
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Scarf v. Jardine (1); Morel Bros. & Co., Ltd. v. 
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Earl of Westmorland (2); and Moore v. Flanagan (3). v Po Sex 
The respondent, having elected to take a decree for x, M. Bont, 
the amount claimed against Lim Kar Gim, the fourth p,3 "oy, 


defendant, in my opinion was precluded thereafter 
from obtaining a decree against U Po Sein. 

The result is that the appeal is allowed, the decree 
of the trial Court is set aside as against the appellant 
U Po Sein, and as against him the suit is dismissed. 
The appellant is entitled to his costs of and incidental 
to the suit. Each party will pay his own costs of 
the appeal. 


Mya Bu, J.—I agree. 


APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Mya Bu, 


U PO SEIN AND ANOTHER 
v. 
E. M. BODI.* 


Alterpative claim against defendanis—Plaintiff's election lo take decree 
againet one defegidant—Claim on appeal for a decree against the other 
defendant. 

Where the plaintiff in a suit claims relief against two defendants not 
jointly but in the alternative, and elects to take a decree against one of them, 
he cannot claim on appeal that a decree ought to be passed against the other 


defendant. 

Chettyar Firm of S.A.A, v. Chettyar Firm of A.R.P.R.M.P., Civil First 
Appeal No. 148 of 1932, H.C, Ran.; Morel Bros. & Co., Lid. v. Earl of 
Westmorland, (1904) A.C. 11—referred to. 


K. C. Bose (with him Dadachanji) for the respon- 
dent raised a preliminary objection. The claim against 
the defendants was not joint but in the alternative. 

(4) (1882) 7 A.C. 345. (2) (1904) A.C. 11. 
, (3) (1920) 1 K.B 917. 
* Civil First Appeal No. 42 of 1934 from the judgment of this Court 
on the Original Side in Civil Regular No. 59 of 1933. 
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The plaintiffs elected to take a decree against the 
second defendant; he cannot now ask for a decree 
against the first defendant also. Morel Bros. & Co, 
Lid. v. Earl of Westmorland (1); Cheityar Firm of 
S.4.A. v. Chettyar Firm of A.R.P.R.M.P. (2). 


Thein Maung (with him Tha Kin) for the appellants. 


PaGE, C.J.—This appeal must be dismissed. 

The suit was brought by the appellants against 
E. M. Bodi. and K. R. Sanghari for compensation 
for the use and occupation of certain premises belong- 
ing to the appellants in 183-187, Phayre Street. 
It appears that the business of the Vienna Cafe, - 
which was carried on in those premises, was sold 
in September 1932 by order of the Court, and the 
purchaser was K. R. Sanghari. | 

The case for the plaintifis was that Sanghari 
was a man called Ratilal, a clerk of the first defendant 
Bodi; that the premises were really purchased by 
Bodi benami in the name of Sanghari, and that 
Bodi was carrying on the Vienna Cafe on the premises 
in suit. In the alternative if the plaintiffs failed to 
prove that the real purchaser of the premises was 
the defendant Bodi, they claimed a decree against 
the defendant Sanghari. 

At the trial Cunliffe J. beld that Sanghari was not 
the same person as Ratilal, and that Bodi did not 
purchase the premises benami in the name of Sanghari. 
In these circumstances the learned trial Judge 
dismissed the suit as against the first defendant 
Bodi, but passed a decree against the second defendant - 
Sanghari for compensation for use and occupation 
of the premises at the rate of Rs. 1,500 a month 
and interest, at 6 per cent. He also awarded costs 
at a special rate against the defendant Sanghari. 

(1) (1904) A.C. 11, (2) Civil First Ap. No. 148 of 1932, H.C. Ran. 
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At the trial the learned advocate for the appellants, 
so far from withdrawing their alternative claim in 
the suit against Sanghari, presented an argument to 
the learned Judge as to what was a fair sum at 
which compensation for use and occupation of the 


premises should be assessed as against the defendant — 


Sanghari, and further applied to the Court that special 
costs should be awarded to the plaintiffs as against 
Sanghari. In those circumstances it cannot, I think, 
be disputed that the plaintiffs elected to take a decree 
against Sanghari. 

The present appeal has now been brought against 
the decree of the trial Court in so far as the suit 
was thereby dismissed as against the first defendant 
Bodi. If the appeal were to succeed and a decree 
was passed ‘against the defendant Bodi the result 
would be that a decrée would have been passed against 
both Bodi and Sanghari upon the footing that each 
of them was in occupation of the premises, although 
the plaintiffs had pleaded that one or in the alternative 
the other was liable for use. and occupation thereof. 
I am of opinion that as the plaintiffs have elected 
to takee a degree against Sanghari they are now 
precluded from obtaining a decree also against the 
respondent Bodi. It was neither pleaded nor con- 
tended that the defendants were jointly liable in 
the suit. The appeal is concluded against the 
appellants by the decision of the House of Lords 
in Morel Bros. & Co., Lid. v. Earl of Westmorland 
(1); see also the case of The Chettyar Firm of 
S.A.A. v. The Chettyar Firm of A.R.P.R.M.P. (2). 

The result is that the appeal is dismissed. As 
the appeal has been dismissed upon this preliminary 
ground, and not after consideration of the merits 


(4) 11904) AC. 11. (2} Civil First Ap, No. 148 of 1932, H.C. Ran. 
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of the case we award the respondent half his costs 


POSE" of the appeal, 
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Mya Bu, J.—I agree. 


INSOLVENCY JURISDICTION. 


Before Mr, Justice Braund, 


IN THE MATTER OF M.V.R. VELUSWAMY 
THEVAR AND OTHERS.*. 


Insolvency— Ordinary Residence” of debtor —Confinement in jail-~Transfer of 
“the whole sulvency” of the debtor--Transfer in pursuance of an alleged 
antecedent agreement—Burden of proof—Petitioning creditor’s duty to 
adduce evidence oj debtor's resources—Presidency-Tow zs Insolvency Act (a if 
of 1909), ss. 9 (b), If (b). 

A person confined in the Rangoon Central Jail for upwards of ake 
months immediately prior to the petition for his adjudication as an insolvent 
must be deemed to reside in Rangoon within the meaning of s. 11 Py} of the 
Presidency-Towns Insolvency Act. 

_ A transfer by a debtor of the whole or substantially the whole of his pro- 

perty in consideration of a past debt is an act of bankruptcy as well under 

Indian law as under English law. 


Smith v. Cannan, 2 E. & B. 35; Woodhouse v, Murray, L.R. 2 Q.B, 634— 
followed, 

A transfer, however, made in pursuance of an antecedent bond fide 
agreement come to at the time of making the loan that security shculd be 
given for the loan may be valid. But the onus of provir g such agreement and 
its bond fides in all respects lies on the person who sets it up and it is the 
Court’s duty to scrutinize such an agreement with extreme care, 

There must be no suspicion ofa collusive bargain or understanding that the 
transfer should be delayed till insolvency has intervened and the creditor must 
have taken sufficient steps to.obtain the security or assignment agreed to be 
given him before insolvency has intervened. 


Ex parte Burton, 13 Ch.D. 102 ; Ex parte Fisher, 7 Ch. Ap. 636; Ex parte 
Hauxwsll, 23 Ch D. 626; Ex parte Kilner, 13 Ch.D. 245 ; Mercer v. Peterson, 
L.R. 2 Ex. 304— referred to, 

In alleging a transfer by a debtor of his whole splveusy the adjudicating 
creditor should, wherever possible, be prepared to show the debtor’s actual 
resources. Every advantage ought to be taken of the various processes of 
discovery before trial or evidence adduced. He cannot ask the Court’ to make 
an assumption by merely presenting the transfer unsupported by any evidence. 
The debior likewise must adduce evidence of his resources if he desires the 
transfer to be upheld upon the ground that it left him solvent. 


* Insolvency Cases Nos, 172 and 209 of 1933. 
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Kalyauwala. for the creditors. The debtor having 
been confined in the Rangoon Central Jail for over 
six months at the date of this application must be 
deemed to be residing in Rangoon within section 
11 (6) of the Presidency-Towns Insolvency Act. 
Prior to his imprisonment the debtor had been 
living in Rangoon for over a year. No doubt he 
went back to Pyapdn several times, but he must 
be deemed during this period to have been residing 
in Rangoon. In re Hecquard (1). 

The debtor has transferred all his unincumbered 
property in Burma to a creditor. This creditor is 
his own brother-in-law and the consideration is for 
past debts. The Court must presume under the 
circumstances that the transfer is made to defeat 
and delay creditors. Worseley v. De Mattos (2); 
Re Wood (3); Siebert v. Spooner (4); Ex parte 


Foley (5). The debtor has not proved that he has 


any property other than the transferred properties. 
The equity of redemption of the encumbered property 
was valueless. The transfer was not made in pursuance 
of a bond fide prior agreement. The burden of 
proof twas on the debtor, and he has failed to 
discharge it. Ex parte Kilner (6). 


N.N. Sen (with him K. C. Bose) for the debtor. 
The debtor was confined in jail. This is compulsory 
and not voluntary residence, whereas residence under 
section 11 (b) of the Act implies free choice. 

The debtor transferred property to his creditors for 
a genuine consideration. It was in pursuance of a 
prior and bond fide agreement with the creditor. 
He has other property besides the transferred property. 
It cannot be inferred from the transfer itself that it was 


(1) 24 QO.B.D. 71. (4) 1M. & W, 718. 
(2) 97 E.R, 407, (5) 3 Ch. Ap. 515. 
(3) 7 Ch, Ap. 302. (6) 13 Ch.D. 245, 
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made with a view to defeat and delay cregitors, and 
there is.no evidence that an act of insolvency has been 
committed on that ground. 


BRAUND, J.—I have before me, in this case, two 
Insolvency Petitions, Nos. 172 and 209, both of 1933, 
for the adjudication of the same debtors, M.V.R. 
Veluswamy Thevar, M.V.R. Authimoola Thevar and 
M.V.R. Veeramuthu Thevar. The respondents are 
brothers. The petitioners are respectively A.S.P.S. 
Chettiar Firm and A.K.A.C.T.A.L.  Alagappa 
Chettiar. The petitions allege, in substance, if not in 
terms, precisely the same acts of insolvency, namely, 
first under section 9 (b) of the Presidency-Towns . 
Insolvency Act that the debtors have made a transfer 


of their property or part thereof with intent “to defeat 
-and delay” their creditors and, secondly, that, under 


section 9 (c) they have made such a transfer as to raise 
a case of fraudulent preference in the event of their 
becoming insolvents. The two petitions have been 
dealt with by me together. . | 

The first petitioner alleges a debt of Rs. 1,39,327-6-6 
of which Rs, 1,23,073-9-6 is secured by two mortgages 
of some 1,250 acres of paddy lands date@ the 27th 
November 1928 and the 9th September 1929 respec- 
tively. The balance is unsecured. The second 
petitioner alleges a debt of Rs. 18,679-13-9 of which 
Rs. 3,845-0-9 is secured by a second mortgage of the 
same 1,250 acres of paddy land. The balance is. 
unsecured. There is no dispute as to these debts. 

I should mention that the second and third respon- 
dents do not appear. The first respondent. only 


-appears and has been represented before me by 
‘Mr. Sen. 


The first point taken by Mr. Sen is that, so far 
as his client‘ is concerned, there is no jurisdiction 
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inasmuch as his client has not within a year before 
the presentation of the insolvency petition “ ordinarily 
‘resided or had a dwelling house or carried on 
business . . . within the limits of the ordinary 
original civil jurisdiction” of this Court [Presidency- 
Towns Insolvency Act, section 11 (0)]. But it is 
common ground that in February 1933 the first 
respondent was sentenced to a term of ten years’ 
rigorous imprisonment and has since that date lodged 
in the Rangoon Central Jail, where he is likely to 
remain until his sentence is exhausted. The peti- 
tioners were prepared to establish, and the respondents 
were prepared to rebut, (they tell me) facts to. show 
that the first respondent with the two other respon- 
dents had a house in Rangoon before the former 
went to jail; but I have not inquired into that 
because I am satisfied that the admitted fact of the 
first respondent’s confinement in the Rangoon Central 
Jai il for eighteen months prior to the date of these 
Btitions is sufficient to attract to him the jurisdiction 
of this Court. That the Rangoon Central Jail had 
been this man’s “residence,” if not his “ dwelling 
hoase,, for upwards of twelve months there is no 
doubt. And I see no reason for holding that it was 
not his “ordinary” residence. An “ordinary” 
residence is not to be contrasted with an “ extra- 
ordinary” residence in the popular sense; a jail is, 
happily, in one sense an unusual place of residence. 
A man’s ordinary residence is that at which he has 
an intention of remaining for a sufficiently long 
period (whether continuous or discentinuous) to 
constitute it a residence at all. Thus a room in a 
hotel may or may not be an “ordinary residence.” 
lt depends upon the intention with, and the purpose 
for, which the room is taken. In the present case 
_the first respondent can have had none other than 
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an intention to remain ; for any other intention must, 
ex hypothesi, have been an unlawful intention. A 
desire to be elsewhere is not inconsistent with an 
intention to remain. In my judgment, therefore, the 
first respondent has been ordinarily resident in Rangoon 
for upwards of twelve months immediately prior to 
the launching of these petitions. Indeed, any other | 
conclusion would involve the absurd result that, if a 
prisoner did not happen to have any other residence, 
he would be incapable of being adjudged an insolvent 
after he had been in jail for twelve months. As to 
the other two respondents they have not appeared 
to deny, and do not deny, their residence in Rangoon 
and there is, moreover, some evidence that they in 
fact occupied a house in Rangoon for a considerable 
time prior to the presentation of the petitions. I 
shall hold, therefore, that this Court has jurisdiction 


_ under the Presidency-Towns Insolvency Act. 


The respondents were in 1932 and 1933 all engaged — 
in partnership in the business of money-lending at 
the village of Kyungya, Bogale, in the Pyapdén 
District and in the course of that business they 
came to hold and manage paddy lands there. They 
had a house and other property there as well. But 
in 1931 disaster befell them and_the first respondent 
became the victim of the criminal proceedings I have 
mentioned in which he suffered a sentence of ten 
years’ rigorous imprisonment and in which one of his 
brothers was also involved. Those criminal proceed- 
ings began in 1931 and ended in February 1933. 

Now, these insolvency proceedings arise out of 
a transfer dated the 9th June 1933 made between 
the three respondents of the one part and some persons 
called A.A. Thevar Brothers of the other part: Who 
exactly A.A. Thevar Brothers were I am not told 
beyond the fact that they comprised the brother-in-law 
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of the respondents. It is to be observed that the 
respondents’ name is also Thevar. JI am told that the 
transferees had their office on the opposite side of the 
road in 114th Street, Rangoon, to the house of the 
respondents. I must examine this deed carefully. 
It recites that the respondents’ father and the 
respondents themselves had been borrowing money 
over a period from the transferees and that in October 
1931 an account had been te*sn between the respon- 
dents and the transferees showing a balance of 
Rs. 44,995-4-6 due on promissory notes by the 
respondents to the transferees as at the 16th October 
1931, for which aggregate indebtedness the respondents 
on the following day (the 17th October 1931) gave two 
promisSory notes for Rs. 27,446-10-6 and Rs. 17,548-10-0 
respectively. Then there come these recitals : 

“Whereas the vendors agreed on the 17th October 1931 to 
convey and transfer to the purchasers the lands and buildings 
specified in the Schedules A and B herein below in full settlement 
of the said sum of Rs. 44,995-4-6 ; Whereas an agreement was 
also executed in favour of the vendors on the said date, namely, 
17th October 1931 to carry out the above intention of the parties 
hereto ; Whereas the intended transfer of sale was rendered 
incapable ,of being carried into effect on account of the criminal 
cases against M.V.R. Authimoola Thevar, No. 1 abovenamed 
and M.V.R. Veluchami Thevar, No. 3 abovenamed in which they 
were in custody off and on for a-long time and for other reasons.” 

Before proceeding I will pause to make some 
comments upon those recitals. I have the evidence of 
one Somasundaram, the head book-keeping clerk of 
A.A. Thevar Brothers, who has produced a number of 
his firm’s books. Having his evidence and the evidence 
of those books Iam not prepared to disbelieve that 
there actually was a sum of Rs. 44,995-4-6 owing by 
the respondents to A.A. Thevar Brothers on the 16th 
October 1931; but this clerk’s evidence is less satis- 
factory as to any agreement for the transfer of the 

15. 
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‘lands to satisfy that debt. It was only after some 
pressure that he remembered to say that “ there 
was some agreement come to,” but even then he 
added that ‘as far as he knew-it was not in writing.” 
The recitals themselves are curious. Why, if there. 
was a bond fide agreement to make a transfer of 
lands in satisfaction of the debt, were not the lands 
at once transferred and the transaction closed ? 
There was, apparently, an intention on the. face 
of the instrument for the transfer of the lands 
to be made as soon as possible, an intention only 
frustrated by the criminal proceedings. Why the 
elaborate process of taking two new promissory notes - 
if there was a present intention to extinguish the 
debt? Why a written agreement to give the trans- 
fer, which was to be an immediate transfer? And, 
moreover, are the reasons for the delay very satis- 
factory? I do not quite follow why the criminal 
proceedings should have frustrated the transfer; 
nor is any explanation given of the ‘other reasons ” 
referred to in the recital. 


The deed then goes on to recite that a further 
sum of Rs. 6,462-2-3 had been raised since October 
1931 to provide for the defence of the first respon- 
dent (it was, incidentally, a dacoity case), and it 
Znally recites an aggregate indebtedness, with interest, 
as at the 9th June 1933 of Rs. 60,221-9-9, and pro- 
ceeds to convey the properties set out in the schedule 
to the transferees “in consideration of Rs. 60,221-9-9 
due (the indebtedness of which the vendors do 
hereby acknowledge).” 


The properties set out in the schedule were (1) 
some 444 acres of paddy lands at Kyungya Village, 
Bogale, (2) a pucca dwelling house at the same place, 
(3) a granary and (4) a cattle shed. 
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It is that transaction which is set up as the 
transfer with intent to defeat or delay creditors and 
as the transfer which,.if insolvency ensues, will 
constitute a fraudulent preference. 

It is desirable, at this point; for me to examine 
the Jaw as to acts of insolvency arising out of transfers 
by debtors of their property. The law, as I under- 
stand it, is in England now well settled by a long 
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line ‘of authorities decided under the Bankruptcy 


Acts of 1849, 1862 and 1914. It is to be observed 
that the words of the Presidency-Towns Insolvency 
Act, section 9 (b), differ from the corresponding 
words of section 1 (b) of the Bankruptcy Act, 1914 
and of section 6 (2) of the Bankruptcy Act, 1862. 
The requirements of each of those acts are that the 
debtor should in England or elsewhere have made a 
“fraudulent” conveyance, gift, delivery or transfer of 
his property or of any part thereof. 

‘But in the Bankruptcy Act, 1849 (12 and 13 
Vict. C. 106) section 67 the identical words of 
section 9 (b) of the Indian Act appear :—“ ; 
with intent to defeat or delay his creditors 
It has been long settled that the transfer by a 


Pi 


trader of the whole or substantially the whole of his 


property in consideration of a past debt is an act of 
bankruptcy under any of the English Acts. It is, as 
it is called, a “ conveyance of the whole solvency ” 
of the debtor. Its necessary effect is to delay his 
creditors ; and it is therefore, in itself a “fraud,” in 
the sense of a fraud upon the spirit of the Bankruptcy 
laws. In Woodhouse v Murray (1) Chief Justice 
Cockburn says : 

“The words of Parke B., in Siebert v. Spooner (2), are: ‘I 
take it to be perfectly well settled that where a trader makes 
‘an assignment of all his effects, or of all except a very small 

(1) (1867) L.R. 2 Q.B. 634. Q)1M.& Wat p. 718. 
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portion, it is necessarily an act of bankruptcy, without any 
actual fraud.’ He then refers to the several cases, which it is. 
unnecessary for me to go over; and it was cecided that an 
assignment by a trader of all his effects to a creditor was an 
act of bankruptcy. Yet. the statute speaks of a fraudulent 
conveyance with intent to defeat and delay creditors. The- 
meaning of the learned Judge, and the principle upon which the: 
cases have been decided, is, that though there may be an 
absence of fraud in fact, that is, intentional fraud, yet when 
the effect of such a conveyance is to put it entirely out of a 
man’s power to go on with his business and to meet his. 
creditors, there he must be taken to have intended the con- 
sequence of what he has done, and though not guilty of inten- 
tional fraud, or, as we call ity moral fraud, yet he is guilty of. 
fraud against the policy of the bankrupt law, which is, that 
there should be an equal distribution among all the creditors.” 
The leading authority is Smith wv. Cannan (1). 
See too Ex parte Foxley. In re Nurse (2). It is, 
therefore, I think, settled under English law that a. 
transfer by a trader of the whole or substantially the 
whole of his property in consideration of a past debt 
is an act of bankruptcy under the English Acts. I 
see no reason to construe section 9 (b) of the Presi-. 
dency-Towns Insolvency Act differently. As I have 
pointed out the words “with the iatent tu defeat or 
delay creditors” are found in section 67 of the 
English Act of 1849 and are only omitted from the- 
Acts of 1862 and 1914 because they add nothing to. 
the word “ fraudulently’ [see In re Wood (3)]. I 
think that there can be no doubt that under the 
Indian Act it is an act of insolvency satisfying 
clause 9 (b) of the Presidency-Towns Insolvency 
Act for a debtor to transfer the whole of his solvency 
or substantially the whole of his solvency for a past 
consideration and in circumstances which are not 
satisfactorily explained. 


(1) 2 E. & B. 35, 45. (2) L.R. (1868) 3 Ch. Ap. sa 
(3) L.R, (1872) 7 Ch. Ap. 302. 
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I need not here deal with the question of a 
transfer in consideration partly of a past debt and 
partly of a presentadvance. That has been the subject 
of numerous decisions fe.g. Ex parte Winder. In re 
Winstanley (1)]. That does not arise in this case. 
The principle of Smith v. Cannan (ubi supra) 
will, however, yield where it can be shown by the 
debtor that the transfer claimed to be fraudulent was 
in fact made in pursuance of an antecedent bond 
jide agreement that security should be given for a 
loan, if such agreement was made at the. time of 
making the loan. That principle was introduced by 
Mercer v. Peterson (2). Sir George Mellish said in 
Ex parte Fisher, In re Ash (3): 


“We agree that the authorities establish, as a general rule, 
that where a sum of money is advanced upon the faith of a 
contract that a bill of sale shall be given the sum so advanced 
is to be treated as advanced upon the credit of the bill of 
'- gale and is not to be considered as a past debt, and also that 
‘an assignment by a debtor of all his effects partly as a security 
for a past debt and partly as a security for a substantial advance 
is not necessarily an act of bankruptcy.” 


And in EX parte-Burton. In re Tunstall (4) Lord 
Justice James puts it thus : 


“But a Court of Equity regards that which has been agreed 
to be done as done and therefore it has said that, if it was 
really part of the understanding when the money was advanced 
that a bill of sale should be given, then that agreement would 
‘be the same thing as if the bill of sale has been actually given 
at the time. The bill of sale would be sustained by the 
previous agreement.” 


That opened the door wide to dishonest debtors, 
either to set up suspicious pre-existing agreements ; 


(1) 1 Ch.D, 290. (3) L.R. (1872) 7 Ch. Ap. 636 at p. 643. 
(2) L.R, 2 Ex. 304. (4) (1879) 13 Ch.D, 102 at p. 108. 
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or, in collusion with the creditors, to maintain their 
credit up to the last moment by delaying to give the 
promised security until insolvency had intervened. 
Where therefore a document is set up which, upon 
the face of it, is an act of bankruptcy, that is, an 
assignment of all a man’s goods for a past consider- 
ation, if it is said that it is not an act of bank- 
ruptcy because it is warranted by a prior agreement 


the onus probandi is always upon the person who 


sets up the prior agreement to prove, not only that 
the agreement did exist in fact, but that it was in 
all respects a bond fide agreement. Such a case 
requires to be watched with extreme anxiety and. 
care, because it is evident that to. allow assignments. 
or mortgages to be supported by reason of ante- 
cedent parol contracts is a matter which requires the 
most anxious consideration. [Ex parte Kilner (1), 
Ex parte Hauxwell. In re Hemmingway (2).] Very 
clear evidence is, I think, necessary that the previous. 
agreement, which is set up for the purpose of 
rendering the suspicious transaction valid, was a 
bond fide agreement. 

It remains to observe the salutary modifications 
in the doctrine of Mercer v. Peterson (3) which 
have been introduced by such cases as Ex parte 
Fisher (4) and Ex parte Kilner (1) to which I have 
referred. It may now, I think, be taken to be 
established that in cases where an antecedent agree- 
ment is produced to support the transaction in 
question it is the duty of the Court to satisfy itself 
that the agreement when made was bond fide in 
the sense that there was no expressed or secret 
bargain or understanding that the giving of the bill 
of sale or assigament should be delayed until the 


(1} (1879) 13 Ch.D. 245. (3) L.R. 2 Ex. 304. ~ : 
(2) (1883) 23 Ch.D, 626 at p. 639. (4) L.R. (1872) 7 Ch. Ap.-636 at p: 643. 
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trader had reached a state of insolvency, and there 
ought always to be a clear explanation of the delay 
in completing the transaction. 

These then are, in brief, the principles which, I 
conclude, ought to govern my inquiry into the 
circumstances of this case. And the questions 
therefore which fall to be determined by me- are 
these. Did the conveyance of the 9th June 1933 
transfer the whole or substantially the whole of 
these debtors’ property ? If so, do the respondents 
satisfy me that the transfer was made in pursuance 
of a bond fide antecedent agreement in that behalf, 
untainted by any suspicion of a collusive bargain 
or understanding that it should be delayed until 
insolvency had intervened? And, indeed, I am inclined 
to think the authorities go so far as to make it 
incumbent upon the debtor to show that the transferee 
creditor has taken sufficiently energetic steps to obtain 
the security or assignment he had bargained for 
before insolvency intervened. [See Ex parte Hauxwell. 
In re Hemmingway (1).] 

_ Ihave, therefore, first to consider whether the 
transfer «was a ¢ransfer of the whole or substantially 
the whole of these traders’ “solvency.” It- is not 
a transfer which in terms is a general transfer of 
all the respondents’ property; but it is a transfer 
of a particular substantial asset. 

_ It is for the petitioners to discharge this onus. 
_And I venture to take this opportunity of saying that 
in the cases of this kind which have come under 
my observation it is seldom appreciated that it is 
in the first place the duty of the petitioner to put 
the Court in possession of facts showing what the 
respondents’ resources really are. It may be that 





(1) 23 Ch.D. 626 at p. 640. - 
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this can bé effected by the various processes of 
discovery before trial; or it may be necessary to 
search out the facts and fortify them with evidence. 
It is not sufficient merely to present the transfer. 
to the Court, and to ask it to make an assump- 
tion unsupported by evidence. In the same way, 
if a respondent in a case like this desires to satisfy 
the Court of his-possessions, he should take adequate 
steps to procure the necessary evidence to place before 
the Court. This case has not escaped the all too 


. common experience that it is presented to the Court, 


on both sides, with insufficient material and prepa- 
ration. a, 
_ The petitioners themselves have offered me’ no 
actual evidence of the respondents’ resources. But the 
first respondent himself has chosen to give evidence; . 
and as his own witness has provided me with what 
he alleges to have been his possessions at the 
material time. He had he says (beyond the pro- 
perty which was the subject-matter of the transfer 
of the 9th June 1933) an equity of redemption in 
the 1,250 acres of Burma paddy lands which were 
the subject of the respective first and second mort- 
gages of the petitioners’ which I have mentioned, 
He had, moreover, he says, a house at Bogale made 
of planks (also outside the transfer) which he values 
at Rs, 2,500 and “ outstandings” of about Rs. 35,000. 
That was the extent of the respondents’ Burma 
property, excluding the 444 acres of paddy lands 
and other items included in the transfer. But he 
claims, moreover, a number of assets in India; a 
large house of the value of Rs. 1,20,000; a rice 
mill of the value of Rs. 10,000; a quantity of land 
and a ginning mill. I cannot fail to observe that 
in his objections the first respondent contents himself 
with traversing the petition and makes no mention 
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ef any of the other assets that he now alleges he 1% 
had. He catalogues them for the first time in Pe koe 
the witness box. I cannot refrain from saying that, MVR. 
in a case such as this, where there could have ge a 
been no misunderstanding as to what the real issues 
were, it would have been a fairer and more con- 
vincing manner of pleading for the first respondent 
‘to have set. out in his objections what he alleged his 
assets to be. As it is the petitioner is faced with 
them now for the first time, though I cannot say 
that by some process of discovery he might not 
have informed himself of them at an earlier stage. 

With the exception of the equity of redemption 
‘in the 1,250 acres of mortgaged land and the Rs. 35,000 
of outstandings I have no evidence whatever as to 
this catalogue of assets beyond the unsupported 
testimony of the first respondent. As to the “out- 
standings” he has produced books of promissory 
notes to substantiate this amount—rather less. But. 
they are, I think, all themselves renewed promissory 
notes taken in the place of old promissory notes and 
in their collection no steps have been taken for a 
Jong time or are now being taken. Sitting, as I do, 
in the exercise of the insolvency jurisdiction of this 
‘Court I cannot close my eyes to the common experience 
as to the nebulous character of old book debts of 
this kind ; and Iam not prepared to assume that they 
have any substantial value. 
As to the equity of redemption of the mortgaged 

property I must consider this carefully. 

_ The evidence is unsatisfactory. The petitioners 

produce no evidence of the value of the lands, though 
they might well have anticipated this as a vital issue. 
‘The respondent produces no useful evidence either. 
All that he does is, by his own evidence, to refer me 
to a sale which he says took place in March 1932 
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of other paddy lands adjoining or in the neighbour- 


hood of the paddy lands in question for which he 
says the consideration was Rs. 230 an acre. He asks 
me to draw an inference that the different paddy 
lands with which I am dealing were at the 9th June 
1933 of equal value. I can do no such thing, It 
would be the wildest speculation. The only real fact 
I have before me is that the 444 acres of paddy 
lands comprised in the deed of the 9th June 1933 
were (with other property) sold -for some Rs. 60,000, 
which, allowing for the other property is scarcely 
over Rs. 100 an acre. These lands were in the same . 
neighbourhood. Moreover, these lands are mortgaged 
lands and may (and probably will) be sold by the 
mortgagees at a forced sale. I cannot, upon this 
evidence, conclude that there was any real value in 
the equity of redemption in the 1,250 acres of paddy 
lands. I think, therefore, that the unincumbered 444 
acres and other assets comprised in the deed of the 
9th June 1933 did represent, at any rate, substantially 
the whole of the debtors’ Burma solvency. Is there 
then anything in the Indian properties ? No document 
is produced or other evidence given to substantiate 
their value or even their existence. As I have said, 
they are at the last noment catalogued by the 
respondent in the witness box. They are admitted, 
upon any footing, to be the property of an undefined 
joint Hindu family, of whom the respondent claims to 
be one. And in any case, even if they existed, they 
are, if not out of the reach of the Burma creditors, 
at least not easy of access. I am, I think, entitled 
to implement the plaintiffs’ case with the evidence 
furnished to me by the respondent himself. I was 
by no means impressed by the respondent as a witness 
of truth in the witness box. And upon the mate- 
rials afforded me I can come to no other conclusion 
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than that the 444 acres of paddy lands and other 
assets comprised in the transfer of the 9th June 1933 
in substance represented for all practical purposes 
the very margin of solvency of the debtors. I do 
not overlook the duty of the Court to be vigilant on 
behalf of debtors in cases of this kind ; but I think 
I should be allowing the Court to be misled if I 
came to any other conclusion. 

The second question must now be determined, 
that is whether the respond t has satisfied the 
Court that the transfer of the 9th June was made 
in pursuance of a bond fide antecedent agreement 
in that behalf, untainted by any suspicion of a 
coll#ive bargain or understanding that it should 
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be delayed until insolvency had intervened. And, - 


as I have endeavoured to make clear, this is an 
onus which it falls to the respondent to discharge 
with clearness. 

At one stage of this inquiry, I was inclined to 
think that inasmuch as the copy of the document 
of the 9th June 1933 produced by the petitioner 
bore on the face of it traces of an alleged antecedent 
agreement, it. was not (if I may use the expression) 
in itself a “complete prima facie act of insolvency ;” 
and that for that reason the onus was thereby shifted 
to the petitioner to displace the prima facie allegations 
contained in the recitals to the deed. But this cannot 
be so. For it is not the document which constitutes 
the act of insolvency ; but the intention with which 
the transaction it records is effected. If this were so 
it would render it possible to defeat the principle 
underlying this branch of the insolvency law by a 
merely manufactured recital. I think the onus remains 
with the respondent. 

The respondent has not produced the agreement 
of the 17th October 1931, recited in the transfer of 
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the Yth June 1933. He has produced the original of 
the latter instrument; but not its important comple- 
meni, the agreement of the 17th October 1931. He 
explains its absence by its having been lodged at 
Bogale in connection with certain revenue proceedings. 
But I am not satisfied that any real steps have been 
taken to produce it. I am not prepared to accept 
evidence of its contents in these circumstances. The 
advocate who drew the transfer of the 9th June 1933 
has given evidence; he says he saw an agreement 
and took the recitals from -it. But that is, in my 
judgment, no reliable substitute for the evidence of 
the document itself, which it was the clear duty of 
the respondents to produce, if by any means it could 
be made available. | 

I have already made some comments upon the 
recitals contained in the transfer of the 9th June 
1933. They do not relieve the respondents’ assertions 
of suspicion. The Thevar Brothers are not them- 
selves called as witnesses. They could. have thrown 
important light upon this matter. No satisfactory 
explanation is given of the delay in implementing the 
agreement of the 17th June 1933, for I do not accept 
that the transfer was hindered by the criminal proceed- 
ings. Moreover, even on the 17th October 1931, the 
consideration for the transfer was then a past con- 
sideration. It was then at the best an agreement to 
transfer this property for a past consideration and, as far 
as I can see, no consideration was given at the time 
to the debtors for that bargain. Thoughsome Rs. 6,000 
was subsequently borrowed for the purpose of the 
personal defence of the first respondent that apparently 
was no part of the agreement to transfer. At least, 
it is not so recited. I accept the principles of Ex parte — 
Kilner that very clear evidence is necessary that the 
previous agreement which is set up is a bond fidé 
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agreement aiid. that .the taking of the’ security has 
not been wantonly delayed until insolvency is in 
sight. In my judgment, the first respondent does not 
discharge the onus that is upon him. If I held that 
the proof in this case of a bond fide agreement was 
sufficient, I should, I think, be leaving a wide gap through 
which dishonest debtors may escape the administration 
of their estates for the benefit of their creditors. 

I have, therefore, for the reasons which I have 
given come to the conclusion, upon the scanty 
materials that have been afforded me, that the trans- 
fer of the 9th June 1933 did include substantially 
the whole margin of the debtors’ solvency and that 
the first respondent has failed wholly in discharging 
the onus of satisfying the Court that there was in 
reality a bond fide agreement for the transfer in question 
or (if there was) that it was not collusively delayed 
fhtil the last moment. 

There will, therefore, be the usual decree. for the 
adjudication of the three respondents insolvent and 
I shall make that order upon the petition No. 172 
of 1933, which is the first petition in order of time. 


[His Lordship then passed orders as to costs.] 
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CRIMINAL REFERENCE. 


Before Sir Arthur Page, Kt., Chief Justice, Mr, Justice Mya Bu and 
Mr.-Justice Baguley. 


KING-EMPEROR 
v. 
NGA AUNG THEIN anD ANOTHER.* 


Common intention—Criminal act—Comimon inicution a question. of fact in cach 
case—Fatal stroke by one of the party—Liability of the rest-—Presumpltion of 
law or fact---Iuference from evidence—Robbery with murder—Use of fire- 
arms—Common intention to’ murder-—-Pcnal Code (Act XLV of 1860), s. 34. 

‘Whether or not a criminal act is done by several persons in furtherance of 
the common intention of all within s, 34 of the Indian Penal Code is a question 
of fact to.be determined on a consideration of the factsin each case: and the 
common intention may be inferred from the circumstances displosed in the 
evidence, and need not be the subject of an express agreement between the 
persons concerned. In combinations of this kind a mortal stroke, though given 
by one of the party is deemed in the eye of the law to have been given by every 
individual present and abetting. The person actually giving the stroke is no 
more than the hand or instrument by which the others strike. 

Barendra Kumar Ghosh v. Emperor, U.L.R. 52 Cal. 197; Emperor v. 
B. K. Ghosh, 38 C.L.J. 411; Emperor v. Irshad Ullah Khan, LL.B. 55 All. 607 ; 
Emperor v. Ranchhod, LL.R, 49 Bom. 84; Nga E v. King-Emperor, LLL. 8 
Ran, 603 ; Nga Po Kyone v. King-Emperor, 1.L.R. 11 Ran. 359—followed. 

There is no presumptio facti or juris in such cases; the question of fact 
depends not upon a legal presumption, but upon the inference that the Court 
draws from the evidence adduced at the trial. 

King-Emperor v, Nga Nyan Gyai, Cr. Ap. No. 91 of 1926, H. C. Rin. ; Sau- 
laydo v. King-Emperor, Cr. Ap, No. 355 of 1933, H.C, Ran.—considered. 

The ascription of a common intention to add murder, if necessary to robbery, 
is not easily avoided, where all, or some to the knowledge of the rest, of those 
engaged in the enterprise are found to have carried firearms and firearms 
have been used with fatal effect. ; 

Emperor v, Barendra Kumar Ghosh, 38 C.L.J. 411—referred to, 


A, Eggar3(Government Advocate) for the Crown. 
Sections 34 to 38-of the Indian Penal Code des- 
cribe the circumstances in which a joint act, or a 
composite act, or an act in which several persons 
are engaged or concerned, is to be deemed the act 
of each of them. . 


* Criminal Reference No. 120 of 1934 arising out of Criminal Appeals 
Nos. 1271 and 1272 of 1934 of this Court. 
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Where a crime results from the acts of several 
persons, each of them is guilty of the crime if it 
was done in furtherance of their common intention. 
{S. 34 read with the section describing the crime.) 

Where persons are jointly charged with a crime 
in which they were all concerned but itis found that 
the intention of one (or more) of them did not 
amount to the common intention alleged, then he 
{or they) may be convicted of the crime constituted 
by the composite or joint act coupled with his own 
intention. S. 38. 


If his intention was different from that of the 
others, but from a different angle was equally 
criminal in connection with the joint act, then he 
may be convicted of the same offence. S. 35. 

What was a person’s intention is a question of 
fact to be determined by the circumstances and the 
reasonable inferences to be drawn therefrom. The 
fact that a number of. dersons set out together to give 


a person a beating each with the knowledge that one 


or other of them was armed with a deadly weapon, 
may pe sufficient to justify the inference that they 
-had thé comrmon intention to do what such a 
weapon would accomplish. If they are merely found 
beating the victim their intention may be inferred 
from the parts they played and the weapons they 
used, but they need not necessarily be presumed to 
have had the common intention of going to the extreme 
limit. 

Emperor v. Barendra Kumar Ghosh (1); Nga E 
and one-v. King-Emperor (2) ; Emperor v. Irshad 
Ullah Khan (3) ; Nga Po Kyone v. Kins-Emperor (4). 





(1) LL.R. 52 Cal, 197. (3) LL.R. 55 All. 607. 
(2) ILL.R. 8 Ran, 603. (4) LL.R. 11 Ran. 354. 


211 
1935. 
KING- 
EMPEROR 
v. 


NGA AUNG 
THEIN. 


PAW INDIAN LAW REPORTS. [Vov. XIII 


1935 Pace, C.J.—In this case the question propounded 
Kine- is: ' 
EMPEROR 
Sees aves “When less than five people go out armed to commit 


THEIN. robbery without any prearranged intention to commit murder, 
but in the course of the robbery one of the robbers does 
commit murder, are all the robbers liable to be convictéd 
under section 302, read with section 34, of the Indian Penal 
Code, when there is no evidence to show that they committed 
any further act which would render them directly liable as. 
abettors ?” 
For the purpose of disposing of this reference it 
is sufficient to take the following facts as set out in 
the order of reference: “Four men (E Maung, 
Hia Maung and the appellants Aung -Thein and 
Chit Shein) went out and attacked a bazaar woman, 
Ma Paw Gyi, who was travelling with her wares in 
a cart’ driven by San Myint and accompanied by a 
small girl, aged eleven, called Ma Nyein. Ma Paw Gyi 
was called upon to stop, and she got down out of 
the cart. One of the robbers cut her, and San Myint 
jumped down out of the cart and bolted pursued 
by E Maung armed with a dah without success. 
He then returned and cut Ma Paw Gyi several 
times with the dah, after which Hia Maung thrust 
his spear through her body. Aung Thein and 
Chit Shein merely took passive parts in the: 
whole affair, and were armed with nothing - more 
than sticks.” Ma Paw Gyi died as the-result of the 
injuries that she received. E Maung and Hla Maung 
were convicted under sections 392-397 of the 
Indian Penal Code, and sentenced to suffer ‘trans- 
portation for life. Aung’ Thein and -Chit Shein 
were convicted under section 394 and sentenced to 
transportation for life. 
All four of the accused were convicted of murder, 
E Maung and Hla Maung under section 302, and 
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Aung Thein and Chit Shein under section 302/34 ; 

-E Maung and Hla Maung being sentenced to death, 
and the appellants Aung Thein and Chit Shein to 
transportation for life. 

Under section 34 of the Indian Penal Code it is 
provided that 
: when a criminal act is done by several persons, in further- 
ance of the common intention of all, each of such persons is 
liable for that act in the same manner as if it were done by 
him alone.” 

It is not necessary, and I decline, to burden my 
judgment in this case with a discussion of the 
meaning and effect of section 34, which has been 
explained in a number of cases, and which, in my 
opinion, is perfectly clear. [Emperor v. Barendra 
Kumar Ghosh , (1);  Barendra Kumar Ghosh v. 


Emperor (2); Nga E and another v. King-Emperor 


(3) ; Nga Po Kyone v. King-Emperor (4) ; Emperor v. 
Ranchhod Sursang and others (5) ; Emperor v. Irshad 
Ullah Khan and others (6).| 

Whether or not “a criminal act is done by 
several persons in furtherance of the common inten- 
tion of*all,’ is a question of fact to be determined 
on a consideration of the facts in each case, and 
the common intention may be inferred from the 
circumstances disclosed in the evidence, and need 
not be the subject of an express agreement between 
the persons concerned. The words “ without any pre- 
arranged intention to commit murder” in the 
question that’ has been referred are ambiguous, but 
it is enough to say with respect to these words that 
if the persons by whom the criminal act was done 
had expressly agreed beforehand that they would 

(1) 38 Cal. LJ. 411. (4) (1933) LL.R. 11 Ran. 354, 


(2) (1924) LL.R. 52 Cal. 197. (5) (1924) LL.R. 49 Bom. 84. 
* (3) (1930) I:L.R. 8 Ran. 603. (6) (1933) 1.L.R. 55 All. 607. 
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endeayour to commit the offence, a no doubt, 





that een the circumstances disclosed in the 
evidence in the particular case under consideration. | 
The legal position of the persons concerned in the 
commission of an offence such as the one alleged in 
the present case has never been put more clearly 
than it was by Sir Michael Foster, as long ago 
as 1809. | 

“In combinations of this kind the morial strcke, though 
given by one of the party is considered in the eye of the law, 
and of sound reason too, as given by every individual © 
present and abetting. The person actually giving the- stroke is . 
no more than the hand or instrument’ by which the others © 
strike” , 5 


[Foster’s Crown Law (Ed. 1809) p. 351). In precise 
language Richardson J. in Barendra Kumar Ghosh's 
case (1) explained the position in the same sense: 


“ Prove the common intention of the persons present at the 
commission of the offence and all would be equally guilty 


of nothing less than that offence. If death were the result 


of the act or series of acts of one out of several confederates, 
the act would be done by them all within the meaning of 
section 34. If death followed the different acts of different 


confederates at the same time and place, then again section 34 


would probably suffice. Every confederate would be regarded 
as having done every criminal act, and would therefore be ° 


liable as if he had done them all alone.” 


In King-Emperor v. Nga Nyan Gyai (2) Maung 
Ba and Otter JJ. held that 


“though it is not possible to say which of the robbers 
caused this fatal injury, in our opinion every one of them should 


be held liable under section 34, Indian Penal Code. When 





(1) 38 Cal. L.J. 411. (2) Cr. Ap. No. 91 of 1926, H.C. Ran, 
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‘three persons. went, out armed to commit robbery, it .must...be 
a aad eer 


ee ae ‘knew the that such. 







With all due deference, in my opinion, no 
presumptio facti or juris arises in such circumstances, 
the question of fact depending not upon a legal 
presumption, but upon the inference that the Court 
_ draws from the evidence adduced at the trial. In 
King-Emperor v. Nga Nyan Gyai (1) and in 
Sanlaydo v. King-Emperor (2) the Court found on 
the facts, in the first case that the common intention 
had been proved, secus in the second case. In 
Sanlaydo's case I am not satisfied, as at present 
advised, that I should have come to the same 
conclusion as Cunliffe and Dunkley JJ. arrived at 
in that case, but it is unnecessary to discuss that 
matter, for each case turned on its own facts, and 
no question of law arose in either case. 

In the present case the Appellate Bench will 
determine the appeal in accordance with law and 
the facts disclosed in the evidence, and it is not 
for this Court in considering the question that has 
betn seferred to enter upon a discussion of the 
_ merits of’ the case, or to indicate in any way what 
is the conclusion at which the Appellate Bench 
ought to arrive. 

The following observations of Richardson a 
Barendra Kumar Ghosh’s case (3)—with which . 
respectfully agree—, however, appear to me to be 
not inapposite in connection with such a question 
as that which arises in the present case : 


“A common intention to carry out an unlawful design at 
all costs, even at the cost of overcoming resistance, or evading 


(1) Cr. Ap. No. 91 of 1926, H.C. Ran. (2) Cr. Ap. No. 355 of 1933, H.C. Ran. 
(3) 38 Cal. LJ. 411. 
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capture by taking life, is sufficient . . . Without mincing 
matters the ascription of a common intention to add murder, 
if necessary, to robbery, is not easily avoided, where all, or 
some to the knowledge of the rest, of those engaged in the 
enterprise, are proved to have carried firearms and firearms 
have been used with fatal effect.” 


I would answer the question propounded in the 
above sense. 


Mya Bu, J.—I concur. 


BaGuLEy, J.—As one of the Judges who made 
this reference I would like to add a few words. 

Our object in making the reference was to get 
an authoritative ruling for the benefit of Sessions. 
Judges trying cases like the one under examination, 
for, before some, the ruling in Sanlaydo’s case was. 
being quoted from the All-India Reporter, and it 
was clear that some copies of the judgment in 
Nga Nyan Gyai’s case had got into circulation. 
As both these judgments contain what appear to 


be Bed eee dicta on. ee cea et of pre- 


an dutta tative ate binding on all Coach in 
this Province seemed eminently desiruble. 

The answer to the question as drafted, as T now 
recognise, is that no direct and unqualified answer 
cen be given. There is no presumption that cai 


,be, and has got to be, made. Each case has got 
| tobe... ge ies N.. the _ facts proved. and the 


sa 





NA ite pe RSAC waht NIMERW « 





Si lare AT A 


fo a accused te “Benet” 


sence of any 
ld ee oT ee tele See oe ene deh 
‘such deduction must “b given to the accused. 
“The leading case on the point is “withéut*doubt 


the Privy Council ruling of Barendra Kumar Ghosh v. 
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Emperor (1). The crux of ‘that decision is the 
finding that the passage in the: charge to the jury 
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persons caine into the post office with that intention of robbery 


THEIN, 


and, if necessary, to kill, and death resulted from their act, if BAGULEY, ¥, 


‘that be so, you are bound to find a verdict of guilty” 


was correct. 

This being the case it seems that the condition 
precedent suggested in the question, namely a 
prearranged intention to commit murder, a prearrange- 
ment which from the nature of things in the vast 
majority of cases it would be absolutely impossible 
to prove, is not essential for the finding of guilty 
of murder under section 302, Indian Penal Code, 
read with section 34, Indian Penal Code, against 
all the robbers. For a finding of guilty under 
these two sections read together it is sufficient if 
the Court is of opinion that from all the facts 
proved, the way in which the robbery is carried 
out, the weapons with which the robbers were armed, 
and their knowledge of the way in which their 
fellow robbers were armed, the characters. of the 
robbers themselves, and so on, a legitimate inference 
can be drawn that the robbers went out “to commit 
robbery and, if necessary, to kill,’ and that death 
resulted in consequence of what they, as a band, 
did. — - 

As an example I may mention what happened 


some years ago in the Mergui District. A band of. 


marauders came over from Siam, and committed a 
large number of dacoities, many of them accompanied. 
by murder. Sometimes the whole: band, or five or 
more of them, took a hand in an individual raid, 








(1) (1924) LL.R: 52 Cal. 197... 
17 
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in which case all were liable to the death sentence 
under the Indian Penal Code, s. 396 ; whereas in other 
raids it was not proved that more than four took 
a hand. In any of these lesser raids in which 
anyone happened to be murdered, according to the 
standard laid down in Barendra Kumar Ghosh’s 
case all those present would have been liable to 
the death sentence under sections 302 and 34. On 
the other hand every experienced Sessions Judge 
must have come across cases of robberies carried 
out by very craven folk, men little better than 
ordinary sneak thieves, who carry dahs because it 
is the conventional thing to do and merely for the 
purpose of overawing villagers whom they confidently 
expect to offer no resistance, and who really do 
not envisage the possibility of resistance being 
offered. If in such a case resistance is offered and 
one of the band, possibly mainly through terror, 
strikes out and kills someone, the remaining members 
of the band would then not be liable to be found 
guilty under the two sections named. 

This being the view that I take of the matter 
now before us for consideration J am of opinion 
that the general dictum laid down in Nga Nyan Gyai's 
case goes too far, though the actual decision in that 
case was correct owing to the fact that in that 
case three armed robbers were seen chasing one of 
the victims of the robbery, despite the fact that 
the victim when subsequently picked up dead was 
found to have only one fatal injury on his person, 
On the other hand I do not think that the rule 
laid. down in Sanlaydo’s case goes far enough. The 
passage quoted requires an addition at the end 
somewhat on these lines “ Knowledge is not 
the same thing as intention. Nevertheless if a man 
knows .that a certain course of action in which 
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he is taking part will under certain circumstances 
most: probably result in death being caused, and 
still, with that knowledge, persists in his course of 
action, and death is caused owing to the eventuality 
which he has foreseen taking place, it may give 
tise to a legitimate deduction that he intended 
the causing of death if that eventuality did occur, 
and he would then be liable as though he had 
‘caused that death himself.” 

My answer to the question propounded would 
therefore be as follows : 

/“ Under the circumstances mentioned in the 
question, if from the evidence as a whole, and all 
the surrounding circumstances of the case, the 
Court is of Opinion that a legitimate deduction may 
be made that at the time the robbery occurred 
the band of robbers, or any of them, had formed 
the intention of committing robbery, and, if necessary, 
of killing in order to carry out the robbery success- 
fully, each and all of the robbers who had formed 
that common intention are liable to be convicted 
under section 302 of the Indian Penal Code, read 
with section «34 of the same Code.” 

I therefore agree with my Lord the Chief Justice. 
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APPELLATE CIVIL. 


Before Mr. Justice Dunkley. 
JULI MEAH ». ATAR DIN.* 


Review—Error apparent on the face of the record—Wrong exposition of law— 
Judgment based on precedent modified by subsequent decision—Omissiow 
of party to cite subsequent ruling— Civil Procedure Code (Act V of 1908), 
O. 47, 7. 1. ; ; 


A judgment is not open to review on account of some mistake or error, when. 
the alleged mistake or error isa wrong exposition of the law, e.g, when the: 
judgment is based on a precedent which has been modified by a subsequent 
decision. A failure to consider a precedent bearing upon the case is not a mis- 
take or an error apparent on the face of the record, but is really discovery of new 
and important matter by the party who ought to have brought this precedent 
to the notice of the Court, and he cannot apply for review on this ground, unless. 
he can show that his failure to bring it to the notice of the Court was excusable, 


Chhajju Ram v. Neki, LL.R.3 Lah, 127 ; Elem v. Basheer, LL.R..1 Cal. 
184 ; Kotaghiri v. Venkaiarama Rao, LL.R. 24 Mad, 1 ; Roy Meghraj v. Beejoy,. 
LL.R. 1 Cal. 197; Srimati Garabini v. Norain Singh, 1.U.R, 3 Pat. 134— 


referred to, 
Brindaban v, Panday, 29 C.W.N, 148—dissented. from. 


Gupta for the applicant. 
‘Basu for the respondent. 


DuNKLEY, J.—This is an application for review of 
my judgment passed in Special Civil Second Appeal 
No. 171 of 1933, in which appeal the present applicant 
was the respondent. At the hearing of this appeal 
objection was raised by learned counsel on behalf of 
the respondent that no second appeal lay, on the 
ground that the suit was a suit for a pure money 
claim and, therefore, was of a nature cognisable by 
Courts of Small Causes, within the meaning of sec- 
tion 102 of the Code of Civil Procedure. In reply 
to this argument, Mr. Basu for the appellant, who is: 
the respondent in the present application, argued that 


* Civil Misc. Application No. 55 of 1934 arising out of Special Civil Second. 
Appeal No. 171 of 1933 of this Court. 


VoL. XIIT] RANGOON SERIES. 221 
the suit was a suit to enforce an award, and that, 1954 
therefore, in accordance with the decision in the Juri Mean 
case of Ma Hla Gyi v. Maung Seik Po (1), the facts arar Dm. 
of which were exactly the same as those of the case punxzey, J. 
before me, a second appeal lay. There was no reply 
to this argument, and following this decision I held 
that a second appeal did lie ; and proceeded to deal 
with the appeal upon its merits, and setting aside the 
judgment and decree of the Assistant District Court 
on first appeal, restored the judgment and decree of 
the Township Court. I may at once say that I am 
still convinced that the decision of the Township 
Court was correct, that that of the Assistant District 
Court was wrong, and that, therefore, on the merits 
I was right in restoring the decision of the Township 
Court. 
The ground on which this application for review 
is based is that it was not brought to my notice that 
the decision in Ma Hla Gyi v. Maung Seik Po (1) 
had been specifically overruled by the decision of a 
Bench of this Court in Maung Ni and one v. Maung 
Aung Ba (2), which was binding on me, and that, 
therefore, my judgment in the second appeal was 
wrong in law. ‘It is plain that if the decision in the 
case of Maung Ni and one v. Maung Aung Ba (2) had 
been brought to my notice, as that decision was bind- 
ing upon me, I should have been constrained to hola 
that no second appeal lay in the case before me, and 
consequently, should have had to dismiss the appeal 
instead of allowing it. I, however, absolve’ Mr. Basu, 
who appeared for the appellant-respondent in the 
appeal, and still appears for him in the present appli- 
cation, of any suggestion of deceiving me by not 
referring to this case, for I am quite sure that he 


(1) (1923) L.L.R. 1 Ran. 700. {2) (1926) LL R. 4 Ran. 227. 
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was just as ignorant of its existence as I was, and as 
learned counsel for the present applicant was, It 
was the duty of learned counsel for the present 
applicant to have brought this authority to my 
notice in reply to Mr. Basu’s argument in the 
appeal, and had he done so, that would have 
concluded the case in his favour, but he was plainly 
unaware of it. 

There are three cases in which alone review is 
permitted, namely, of new material overlooked by 
excusable misfortune, mistake or error apparent on 
the face of the record, or “any other sufficient 
reason.” It is now contended on behalf of the 
present applicant that my failure to consider the 
Bench decision of this Court is an. error apparent 
on the face of the record or is “ other sufficient 
reason.” It has been laid down by their Lordships 
of the Privy Council in Chhajju Ram v. Neki and 
others (1) that “ other sufficient reason’? means a 
reason sufficient on grounds analogous to the two 
grounds previously specified, and the argument for 
the applicant is that this failure to consider a ruling 
of this Court is either an error apparent on the face 
of the record or is a reason analogous io such error. 

In support of his argument learned counsel for 
the applicant has cited the cases of Murari Rao 
and others v. Balavanth Dikshit and another (2) 
and Brindaban Chandra Ghosh vy. Damodor Prosad 
Panday (3). In the former case a Bench of the 
Madras High Court held that, where a judge dis- 
missed a suit on a wrong interpretation of the 
Hindu Law, that was an error apparent on the face 
of the record and a good ground for review, but 


(1) (1922) LL.R.3 Lah. 127. (2) (1923) LL.R. 46 Mad. 9553. 
(3) (1924) 29 C.W.N, 148. 
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in the course of their judgment (at page 957) their 
Lordships said that this error was “so patent that 
we think that it can be said to be ‘ apparent on 
the face of the record’ ”’: see further on this point, 
Bala Prasad vy. Balkrishan and another (1). In 
the latter case, the original decision of the Bench 
of the Calcutta High Court proceeded upon an 
interpretation of a ruling of their Lordships of the 
Privy’ Council, which interpretation was contrary to 
the interpretation of the same ruling adopted by 
their Lordships of the Privy Council themselves 
in another case, judgment in which was delivered 
after the Bench of the Calcutta High Court had 
delivered their judgment, and on this ground a 
review was allowed. The facts of the case were 
extremely peculiar, but in any case it appears to 
me, with all due respect, that the judgment of 
their Lordships of the Privy Council in Kotaghiri 
Venkata Subbamma Rao v. Vellanki Venkatarama 
Rao (2), where their Lordships held that review 
of a decree which was right when it was made 
is not authorized on the ground of the happening 
of some-.subsequent event, shows that the decision 
in Brindaban Chandra Ghosh’s case (3) was wrong. 

The meaning of “an error apparent on the face 
of the record ” is, to my. mind, an error which 
can. be seen by a mere perusal of the record, 
without reference to any other matter, and it 
certainly cannot be held that, on a perusal of the 
record of a case, the fact that the Judge had failed 
to refer to an authority binding upon him would 
be apparent. In Chhajju Rant v. Neki and others 
(4) their Lordships of the Privy Council laid down 
that the fact that a judgment proceeded upon an 


(1) (1932) LL.R. 55 All. 196, 198; (3} (1924) 29 C.W.N, 148. 
{2} (1899) LL.R. 24 Mad. 1, 10. (4) (1922) LL.R. 3 Lah. 127. 
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incorrect exposition of the .law is no ground for 
review under Order 47, rule 1, of the Code of 
Civil Procedure. This must obviously be so, for 
otherwise every judgment of a Court could be called 
in question.on the ground that the Court had 


wrongly laid down the law in its judgment, and 


there would be no finality to-litigation. 
In Ellem and another v. Basheer and another 
(1) Garth C.J. said : 


“The parties ought to come prepared with all their materials, 
both of law and facts, at the first hearing, and if they do not 
come properly prepared, they .ought not to be allowed, upon 
discovering that they had omitted to bring forward some decided 
case, to try the case over again’ upon the strength of their 
own omission.” , 


The decision in Roy Meghraj v. Beejoy Gobind 
Burral and others (2) is to the same effect. Both 
these decisions were cited with approval in Chhajju 
Ram's case (3). In Srimati Garabini Kamarin v. 
Suraja Narain Singh (4) it was held that a judgment 
cannot be reviewed on account of some mistake 
or an error apparent on the face of the record, 
when the alleged mistake or error is a wrong..expo- 
sition of the law, as, for instance, when the judg- 
ment is based on a precedent which has_ been 
modified by a subsequent decision. This decision 
is exactly applicable to the. facts of the present 
case, and, with all due respect, in my opinion 
correctly lays down the law relating to review of 
judgment in regard thereto. A failure to consider 
a precedent bearing upon the case is not a mistake 
or an error apparent on the face of the record, but 
is really discovery of new and important matter 


(1) (1875) LL.R. 1 Cal. 184, 186. (3) (1922) LL.R. 3 Lah. 127. 
(2) (1875) LL.R. 1 Cal. 197. (4) (1923) LL.R. 3 Pat, 134, 
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by ths party who ought to have brought this 
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precedent to the notice of the Court, and, there- Jou ‘Mean 
fore, he cannot apply for review of the judgment ese De 
and decree on this ground unless he can show that pyycrey, 7. 


his failure to bring it to notice was excusable. 

In the present case it is not suggested that the 
applicant, as respondent in the second appeal, had 
any excuse whatever for not bringing to my notice 
the case of Maung Ni and one v. Maung Aung Ba 
(1). Consequently this application for review fails 
and is rejected with costs, advocate’s fee five gold 
mohurs, 


CRIMINAL REVISION. 
Before Sir Arthur Page, Wt., Chicf Justice, and Mr. Justice Mya Bu. 


KING-EMPEROR v. MAUNG PO SAW.* 


Summary trial—Record of evidence—Notes and memoranda of evidence not 
a part of the record of the casc—Regular trial in Summons and Warrant 
cases—Criminal Procedure Code (Act V of 1898), ss. 263, 264, 355, 356, 
Ch. XXII, 

In a summary trial under Chapter XXII of the Criminal Procedure 
‘Code, whether an appeal lies under s. 264 of the Code or no appeal lies 
unders s, 263, in either case there is no obligation upon the magistrate 
-or Bench %f magistrates to record the evidence of the witnesses at the 
‘trial, Sections 355 and 356 of the Code apply to the evidence taken at 
the trial of a summons-case and a warrant-case respectively, but have no 
‘application to a summary trial. If in a summary trial a magistrate or 
Bench of magistrates elect to take notes or make a memorandum of 
the evidence such notes or memoranda form no part of the record of the 
-case, and are not to be included ‘either in the main file or in the process 
file of the record of the case. 

Emperor v. Chimanlal, 29 Bom. L.R. 710; Emperor v, Ismail, LL.R, 
49 All. 562; Emperor v. Tiwari, LL.R. 49 All. 261; Madhab Chandra 
Saha v. Emperor, LL.R. 53 Cal. 738; Kachi v. King-Emperor, 3 L.B.R. 3; 
In re Tippanna, 36 Bom. L.R. 212—referred to. 

Satish Chandra Mitra v. Manmatha Nath Mitra, LL.L.R. 48 Cal. 280-— 
dissented from. 





(1) (1926) LL.R. 4 Ran. 227. 
* Criminal Revision No, 949A of 1934 arising out of Criminal Summary 
‘Trial No. 21 of 1934 of the Second Class Honorary Magistrates of 
Yameéthin. : 
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Tun Byu (Assistant Government Advocate) for 
the Crown. Under s. 263 of the Code of Criminal 
Procedure the magistrate or Bench of magistrates 
need not record the evidence or frame a charge 
where no appeal lies; and s. 264 (1) merely enjoins 
such magistrate or Bench to record a judgment 
embodying the substance of the evidence in appealable 
cases. Under sub-section (2) the judgment is the 
only record. If the above sections are read with 
s. 354 it is clear that the depositions of witnesses 
do not form part of the record in summary trials, 
and that s. 355 does not apply to such trials, but is: 
intended to apply only where cases which could have 
been tried summarily are in fact tried in the ordinary 
manner. Kuchi v. King-Emperor (1). The decision 
in Satish Chandra Mitra v. Manmatha Nath Mitra 
(2) which took a contrary view was not followed in 
Emperor v. Mantu Tiwari (3); Emperor v. Ismail 
(4); Emperor v. Chimanlal Maneklal (5); Madhab 
Chandra Saha v. Emperor (6); In re Tippanna 
Koutya Mannavaddar (7) and The Crown v. Salig 
Ram (8). 


PaGE, C.J.—This case raises a question of pro- 
cedure of general interest. Maung Po Saw was tried. 
in a summary trial by a Bench of magistrates at 
Yaméthin for an offence under section 279, Indian 
Penal Code. He was acquitted, and in revision the 
learned Sessions Judge of Pyinmana refused to 
interfere with the order under which the accused 
was acquitted. 

The case has now been brought before the High 
Court in revision. As regards the substance of - the 


(1) 3 L.B.R. 3. (5) 29 Bom. L.R. 710. 
(2) I.L.R. 48 Cal. 280. (6) LL. 53 Cal. 738. 
(3) ILL.R. 49 All. 261. (7) 36 Bom. L.R. 212, 


(4) LL.R. 49 All. 5€ (8) LL.R. 7 Lah. 303. 
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case this Court sees no reason for differing from the 
conclusion at. which the magistrates arrived, and I am 
of opinion that there is no ground which would justify 
the Court in revising the order of the magistrates 
by which the accused was acquitted. 

It appears, however, that the magistrates made a 
memorandum of the evidence adduced at the trial, 
and that in passing his order in revision the learned 
- Sessions Judge directed that the memorandum of the 
evidence of the witnesses should be filed in the main 
file of the case, and not in the process file. In these 
circumstances the question arises whether in a 
summary trial under Chapter XXII of the Criminal 
Procedure Code (Act V of 1898 as amended) any 
memorandum of the evidence that may have been 
made by the magistrate, or Bench of magistrates as 
the case may be, ought to be included either in 
the main file or in the process file as forming part 
of the record of the case. There is a conflict of 
opinion between the High Courts in India upon 
this question, and for the purpose of solving the 
problem it is necessary, I think, that the Court 
should bear steadily in mind the distinction between 
the regular trial of a summons-case and a summary 
trial. If that is done, in my opinion, the solution of 
the problem presents no difficulty. 

Under section 4 (Z) (v) of the Criminal Procedure 
Code 
“© sommons-case’ means a case relating to an offence and 
not being a warrant-case’’; and 
“(qw) ‘warrant-case’ means a case relating to an offence 
punishable with death, transportation or imprisonment for a 
{erm exceeding six months.” 

Now, a summons-case or a warrant-case may 
either be tried in a regular trial under Chapter XX 
or Chapter XXI respectively, or in cases which 
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fall within Chapter XXII in a summary trial under 


that Chapter. If a summons-case is tried under 
Chapter XX of the Code section 355 applies, and 
the memorandum of the substance of the evidence 
taken under section 244 of the Code forms part of 
the record of the case. In like manner the provisions 
of section 356 of the Code apply to the evidence 
taken at the trial of a warrant-case that is regularly 
tried under Chapter XXI. But the procedure in- 
respect of the taking and recording of evidence in 
a Summary trial of a summons-case or of a warrant- 
case under Chapter XXII differs from the procedure 
laid down for taking and recording evidence in a 
regular trial of a summons-case under Chapter XX 
or of a warrant-case under Chapter XXI. I. am 
clearly of opinion,—indeed it appears to me to be 
obvious,—that sections 355 and 356 of the Code 
have no application toa summary trial under Chapter. 
XXII of the Code. 

Now, the method laid down for taking evidence 
in a summary trial is prescribed in sections 263, 
264 and 265 of the Code, and in my opinion in 
a summary trial, whether an appeal lies under 
section 264 of the Code or no appeal lies under 
section 263, in either case there is no obligation 
upon the magistrate or Bench of . magistrates to 
record the evidence of the witnesses at the trial; 
the intention of the Legislature being that in a 
summary trial neither time nor labour should be 
expended upon a formal memorandum recording the 
testimony of the witnesses |Kuchi v. King-Emperor 
(1)]. Under section 263 (h) of the Code it suffices that 
particulars should be entered on the record of “ the 
finding, and, in case of a conviction, a brief statement 





(1) 3 L.BLR. 3. 
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of the reasons therefor”; and in a case under 
section 264 it is incumbent upon the magistrate or 
a Bench of magistrates to “record a judgment 
embodying the substance of the evidence and also 
the particulars mentioned in section 263”, and it 
is therein further provided that ‘‘ such judgment shall 
be the only record in cases coming within this 
section.” 

I am of opinion, and it must be assumed, that 
ifa magistrate or Bench of magistrates in a summary 
trial elect to take notes or make a memorandum of 
the testimony of the witnesses they do so, not 
because it is incumbent upon them to make such 
notes or memorandum, but because they find it 
convenient to do so in their own interest. Such 
notes or memoranda, however, are and remain private 
documents belonging to the magistrates who compiled 
them, and form no part of the record of the case. 
For these reasons I am of opinion that such notes 
or memoranda are not to be included either in the 
main file or in the process file of the record of the 
case. The view which I am disposed to take upon 
this question is in consonance with that which has 
been expressed by the Bombay High Court in In re 
Tippanna Koutya Mannavaddar (1) and by the 
Allahabad High Court in Emperor v. Mantu Tiwari 
and others (2) and Emperor v. Ismail and others (3). 
The same view had previously been expressed, so 
far as a summary trial under section 264 of the 
Code was concerned, by the Bombay High Court in 
Emperor v. Chimanlal Manekial (4), although I am 
not satisfied, as at present advised, that Patkar and 
Fawecti J]. in that case expressed the law correctly 


(t) 36 Bom. E.R. 212. " (3) (1927) LLAR. 49 All. 562, 
(2) (1926} 1 L.R. 49 All. 261. (4) 29 Bom. L.R. 710. 
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in the observations which fell from them in connection 
with section 260 of the Code. A Divisional Bench 
of the Calcutta High Court, however, in Satish 
Chandra Mitra v. Manmatha Nath Mitra (1) took 
a different view. In that case Mookerjee O.C,J. 
and Fletcher J. held that section 355 of the Code 
applied to a summary trial under sectién 263, and- 
further that if a magistrate in fact records the evidence 
in a trial under section 263 the memorandum of 
the evidence so recorded becomes. part of the record 
of the case. With all due respect, in my opinion, 
in so. holding Mookerjee O.C.J. and Fietcher J. on 
both points failed to enunciate the law correctly. 


For the reasons that I have stated, and as I apprehend 


the material sections of the Criminal Procedure 
Code, any note or memorandum of the evidence 
that is made by a magistrate in a summary trial either 
under section 263 or section 264 forms no part of 
the record of the case, and ought not to be included 
therein. As regards the opinion expressed by the 
learned Judges in that case that “section 263 must 


‘be read with section 355”, it is enough to say that 


if regard is had to section 354 of the Code and 
to the distinction between the regular trial of a 
summons-case and the summary trial of a case it 
appears to me, with all due deference, to be manifest 
that section 355 has no application to the summary 


trial of a case under Chapter XXII of the Code. 


In my opinion Satish Chandra Mitra v. Manmatha 
Nath Mitra (1) was wrongly decided, and ought 
not to be followed; [see also Madhab Chandra 
Saha v. Emperor (2)]. 


Mya Bu, J.—I agree. 





(1) (1920) LL.R. 48 Cal, 280. {2) (1926) 1.L.R. 53 Cal. 738. 
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INCOME-TAX REFERENCE. 


Before Sir Arthur Page, Kt., Chief Justice, A/r. Justice Mya Bu, and 
Mr. Justice Baguley. 


IN RE THE COMMISSIONER OF INCOME.-TAX, 1985 
BURMA ; Jan, 7. 


v. 
V.S.A.R. FIRM.* 


= 
Income-tax—Method of accouuting—Fresh promissery note for old debt— 
Inclusion of interest due in the fresh promissory note—Interest shown in books 
as paid—Interest assessed in the past as income—Liabilily for income-tax, 


The assessees, who were a chettiar firm, had adopted for some years past 
the following method of accounting in transactions with non-chettiar customers. 
So long as the original promissory note or document was in force only cash 
receipts from the dcbior were shown in the accounts ; but when the promissory 
note or document was cancelled anda fresh one executed for the principal 
amount and the inlerest accrued on it the principal and interest were shown in 
the accounts as paid by the debtor, The creditor accepted the obligation of his 
debtor under the fresh promissory note in substitution for the old debt and the 
interest due thereon, and in past years the interest accruing in this manner was 
always charged with income-tax. The assessees now claimed that such 
capitalized interest was not liable to income-tax. 

Held, that, having regard to the method of accounting adopted by the 
assessees, there was material to justify the conclusion that the assessees 
regarded the delivery of the fresh promissory note as amounting to a liquida- 
tion of the assessee’s claim for interest. Such interest was shown in their 
books as interest received from the debtor, and was liable to income-tax. 

In re The Commissioner of Income-tax, Burma Vv. PLSM. Firm, LL.R, 
12 Ran. 488; Gresham Life Assurance Society v. Bishop, (1902) A.C. 287; 
Mian Feroz Shah v. Commissioner of Income-tax, Punjab, 1,L.R. 14 Lah.-682— 
referred to. 

Coumissioner of Income-tax, Bikar and Orissa v, Maharajadhiraj og 
Darbhauga, 1.L.R. 12 Pat. 318; Raja Raghunandan Prasad Singh v. Conmis- 
stoner of Income-tax, Bihar and Orissa, LL.R. 12 Pat. 305—distinguished. 


A Eggar (Government Advocate) for the Crown. 
The question at issue is, where interest is added to 
principal and a fresh promissory note is executed 
for the total amount, whether such interest is assess- 
able to income-tax. The income-tax authorities have 
been in the habit of assessing such interest to tax 
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because it now ranks as principal, and brings in 
further interest, and also because assessees like those 


in the present reference enter such interest as having 


been received in their books of account. 

The label attached to a particular system of 
accounting is not of much importance. The basis 
of accounting in the present case should more 
appropriately have been termed “ cash basis’, and 
not ‘‘ mercantile”, because a debt may be repaid in 
kind as well as in cash; and when the new pro- 
mjssory note is executed the interest due has been 


repaid in kind. 


What the assessees apparently desire is to 
postpone the levy of tax until later and possibly 
better years ; but they cannot claim the benefit of the 
decision in Raja Raghunandan Prasad v. Commissioner 
of Income-tax, Bihar and Orissa (1); unless their 
accounts are insuitable form. At present their.method 
of accounting is suitable only to the view which has been 
taken by the Income-tax Officer, and it cannot be 
said that there was no material for his decision. Mian 
Feroz Shah v. Commissioner of Income-tax, Punjab 


(2); The Commissioner of Income-tax, Madras v. 


A.T.K.P.P.L.S.P. Subramaniam (3) referred to. The 
decision in The Commissioner of Income-tax, Burma 


vv. P.LS.M.. Firm (4) .does not really touch the 


subject-matter in issue. 


K. C. Bose for the assessees. The system of 
accounting adopted in the present case is what may 
be terrned the “‘receipt basis.” In such a system of 
accounting there is no other method by which 
interest capitalized as in the present case can be 
entered. If this position is accepted there is no 








fi) LL.R. 12 Pat. 305. (3) 1.L.R. 50 Mad. 765. 
(2) LL.R, 14 Lah. 483. (4) LL.R, 12 Ran. 483, 
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difference between this case and the case of Raja 
Raghunandan Prasad v. Commissioner of Income-tax, 
Bihar and Orissa. Prior to that decision the asses- 
sees were under the impression that these amounts 
were taxable ; but that decision points out that they 
are not assessable. 

The Court should look at the substance of the 
matter, and not merely to the form of the balance 
sheet drawn up, in deciding whether a_ particular 
item is taxable. The Commissioners of Inland 
Revenue v. The Sterling Trust (1); The Gloucester 
Railway Carriage & Wagon Co., Lid. v. The Com- 
missioners of Inland Revenue (2). 


Pacer, C.J.—This case raises an interesting ques- 
tion; but when the facts are understood, in my 
opinion, it presents no difficulty. 

The question propounded is: 


“Whether tHere was material on which the Income-tax Officer 
could conclude that the assessees’ method of accounting was the 
mercantile oraccraed method in respect of thesumof Rs. 23,373, 
interest from non-chettyar debtors shown in the assessees’ accounts 
as received, and taxed in the assessment.” 


Now, in ‘Mian Feroz Shah v. Commissioner of 
Income-tax, Punjab (3) Lord Blanesburgh, delivering 
the judgment of the Jgdicial Committee, observed : 


“Too much emphasis has, they think, throughoutthe case been 
attached to the use by the Income-tax Officer and the Assistant 
Commissioner of the term * mercantile system.’ The finding of 
both, in its essential substance, was that the appellant’s system of 
accounting, by whatever name called, required the inclusion in 
his accounts of 1926-27 of the Rs. 90,618 referred to, and the 
only question open to judicial determination is whether there was 
any evidence before these officers upon which they might so find.” 





(1) 12 Tax Cas, 868, 882. > (2) 12 Tax Cas. 720,740. 
(3) (4933) LL.R. 14 Lah, 682 at p. 692. 
18 
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These observations apply with equal force to the’ 
present case, and the real question that falls for, 
determination is, . 


“ whether there were materials before the Income-tax Officer 
upon which he could find that the sum of Rs 23,373 was 
interest upon loans that had accrued to the assessees in the 
accounting year, and as such was assessable to income-tax for the 
year 1933-34,” 


The material facts are set out in the revised 
case stated by the Commissioner of Income-tax as 


follows: 


“The assessees’ actual method of accounting for transactions 
with non-Chettyars is as follows :—So long as the original pro- 
pote or document is-in force, only cash receipts from the debtor 
are shown in the accounts ; but when this pro-note or document 
is cancelled and a fresh one executed for the amount of the 
principal of the loan and the interest accrued on it, the principal 
and the interest are shown in the accounts as paid by the debtor. , 
And it is only logical that the interest should be shown as paid by 
him since it now ranks as principal earning interest, whereas the 
original pro-note only bore simple not compound interest. In 
respect, therefore, of loans to non-Chettyars, for which fresh 
pro-notes or documents are taken, the assessees abandon the cash 
method and follow the mercantile method of accounting. 

For many years all Chettyars have been assessed without 


_qaestion on these sums of interest included in fresh pro-notes or 


documents, and shown in their accounts as received. This 
practice was according to the provisions of section 13 as under- 
stood by this Department. Accordingly when the Income-tax 
“Officer came to make the assessees’ assessment for 1933-34, and 
found that they had omitted to include in their return Rs. 23,373, 
which represented interest for which fresh pro-notes had been 
taken from non-Chettyar debtors and which was shown in their 
acccunts as received, he included the amount in the assessment. 
His order was upheld on appeal.” 


Tks Income- tax Officer 1 in his assessment. order stated : 


% ty the sptiewent case, howtver, the assessee, according to the 
custom of the Chettyar community to which he belongs, has 
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always been treating interest included in the fresh pro-note or 
mortgage bond taken ina settlement of account to cover out- 
standing principal and interest as realized, and there has been no 
.objection thereto for the last so many years. Further, the amount 
is shown in the assessee’s books as interest realized both in the 
interest account and in the accounts of the debtors. This method of 
accounting has been regularly employed by the assessee as. well as 
ther members of his community, and under section 13 Iam 
‘bound to compute income, profits and gains in accordance with 
the method of accounting regularly employed by the assessee, 
cand to allow the assessee to exclude the sum of Rs. 23,373-9-0 
would be allowing him to change the method of accounting 
hitherto adopted and thereby not properly deduce the income, 
profits and gains therefrom. It is also to be noted that the 
debtors in giving fresh pro-notes for the principal and interest 
already due have capitalized the amount due to the assessee, 
and thereby undertaken to pay interest on the capitalized amounts, 
and that a fresh contract has been entered in place of the old.” 


The case for the Crown is that the assessees, in 


order to postpone payment of income-tax until a. 


reduction is made in the rate at which the tax is 
levied, are wrongfully claiming that this sum of 
Rs. 23,373-is not income that accrued during the 
accounting year, but represents unpaid interest due to 
fhem for the repayment of which they have received 
fresh promissory notes from their debtors as security. 

Now, itis well settled that a debt may be repaid 
in kind as wellas in bullion. Gresham Life Assurance 
Society v. Bishop (1); Raja Raghunandan Prasad 
Singh v. Commissioner of Income-tax, Bihar and 
Orissa (2); and Commissioner of Income-tax, Bihar 
and Orissa v. Maharajadhiraj of Darbhanga (3). 

In Gresham Life Assurance Society v. Bishop et) 
Lord Lindley observed : 

“ My Lords, I agree with the Court of Appeal that a sum of 
money may be received in more ways than one, ¢.g., by the 


(1) (1902) A.C, 287. (2) (1933), LL.R. 12 Pat. 305. 
(3) (1933) ILL.R. 12 Pat. 318. 


235 


1935 





In re THE 

. COMMIS- 

SIONER OF 

INCOME-TAX, 
BURMA 


uv 
V.S.A.R. 
F IRM. 


PacE, ©.J. 


236 


1935 
In re THE 
CoMMIS- 
SIONER OF 
INCOME-TAX, 
BURMA 


~U, 
V.S.A.R, 
FIRM, 


PaGE, C.J. 


INDIAN LAW REPORTS. [Vor. XIII 


transfer ‘of a coin or a negotiable instrument or other document 
which represents and produces coin, and is treated as such by 
business men. Even a settlement in account may be équivalent 
to a receipt of a sum of money, although no money may’ pass ;. 
and I am not myself prepared to say that what amongst business 
men is equivalent to a receipt of a sum of money is nota receipt 
within the meaning of the statute which your Lordships -have ‘to 
interpret. But to constitute a receipt of anything there. must be: 
a person to receive anda person from whom he receives, and 
something received by the former from the latter, and in‘this 
case that something must be a sum of money. .A mere entry in. 
an account which does not represent such a transacticn does not 
prove any receipt, whatever else it may be worth.” 


And in In re The Commissioner of Income-tax,, 
Burma v. P.L.S.M. Firm (1) I -had occasion to refer 
to the following observations of Lord Macmillan. 
when delivering the judgment of the Board. in 
Commissioner of Income-tax, Bihar and Orissa V. 
Maharajadhiraj of Darbhanga (2): 


“What the officer is directed to compute is not the 
assessee’s receipts but the assessee’s income, and in dubio what 


‘the assessee himself chooses to treat as income may well be taken. 


to be income and to arise when he so chooses to treat it.” 
and I added 


“although book entries purporting to relate to the receipt of 
income are not necessarily conclusive as to the quantum .of the 
income to which they purport to refer, for the real. income, 
profits, and gains that have accrued during each accounting year: 
are in every case to be determined by the Hie a tax Officer as a. 
matter of fact.” 


In the present case the assessees have elected to 
treat the interest due under the original loans as 
having been received and paid on the execution 
and. delivery of the fresh promissory notes by the. 
debtors, and the interest is entered as having. been 
received both in the interest account and.in the 





(1) (1934) LL.R. 12 Ran. 488, (2) (1933) LL.R. 12 Pat, 318. 
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personal accounts of the respective debtors; the 
‘creditors accepting the obligations of the debtors 
under the fresh promissory notes in substitution for 
the old debts and the interest due thereon, and in 
past years being content that the interest accruing 
in this manner should be assessed to income-tax. 
In these circumstances I am unable to hold that 
there were no materials before the Income-tax 
Officer which would justify him in concluding that 
these sums, amounting in all to Rs. 23,373,. represen- 
ted interest liable to assessment in the year 1933-34. 

The assessees rely upon two judgments recently 
delivered by the Judicial Committee in Raja Raghu- 
mandan Prasad Singh v. Commissioner of Income-tax, 
Bihar and Orissa (1) and Commissioner of Inconte-tax, 
Bihar and Orissa v. Maharajadhiraj of Darbhanga 
(2); but, in my opinion, both these cases are clearly 
distinguishable, and afford no assistance to the 
assessees. In Raja Raghunandan Prasad Singh v. 
Comiuissioner of Income-tax, Bihar and Orissa (1) 
the assessees kept their accounts on a cash _ basis, 
and did not regard the interest under the old 
mortgage as having been liquidated by the execution 
and delivery to them of the new mortgage, and 
further, in their books of account the assessees in 
that case did not treat the interest under the old 
loan as having been received or paid. In Commissioner 
of Income-tax, Bihar and Orissa v. Maharajadhiraj 
of Darbhanga (2) “there was an arrangement 
affecting the whole indebtedness whereby certain 
assets were accepted in part satisfaction and promis- 
sory notes were taken for the balance;” there was 
no continuous or open account, and in that case the 
general rule therefore prevailed that the giving of 


(1) (1933) LL.R. 12 Pat. 305. (2) (1933) LL.R. 12 Pat. 318. 
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the promissory notes did not amount to payment, 
the promissory notes being merely conditional 
payment of the debts. “In the present case, however, 
in my opinion, there is material to justify. the 
conclusion that the assessees regarded. the delivery. 
of the fresh promissory notes as amounting.to a. 
liquidation of the assessees’ claim for interest, and’ 
the sum of Rs. 23,373 was.treated by the assessees: 
both in the interest account book and the books. 
relating to the accounts of the respective debtors as: 
being interest that had been received by the assessees. 
from their debtors. The remedy for the difficulty 
in which the assessees find themselves. in the present: 
case lies with the assessees themselves ; for I see no. 
reason why in the future they should not so adjust: 
their accounts as to make it clear that the acceptance 
of a fresh promissory note is not taken as effecting 


payment of the interest due under the old loan. 


In the circumstances obtaining in the present: 
case, however, I would answer the question as: 
amended in the affirmative. The assessees will pay 
the costs of the Commissioner, advocate’s fee ten 
gold mohurs. 


Mya Bu, J.—I concur. 


BaGuL_ey, J.—I agree also. 
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APPELLATE CIVIL. 
Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Mya Bu. 


A.S. CHETTIAR FIRM 
' Os 
V.T. VEERAPPA CHETTIAR.* 


Judgment—Letters Patent, Clause 13—Leave to defend upon terms—Civil 
Procedure Code (Act V of 1908), O. 37, r. 3—Appeal against order—Order 
asa ground of appeal from decree—Civil Procedure Code (Act V of 1908), 
s, 105, 

An order granting leave to the defendant rnder the provisions of Order 37, 

r. 3, of the Civil Procedure Code to defend the suit upon certain terms as to 

payinent into Court and the furnishing of security and on the condition that on 

his failure to comply with the terms leave to defend would be withdrawn and, 
the plaintiff entitled to his decree, is not a ‘‘ judgment” within clause 13 of the 

Letters Patent. The order merely regulated the procedure in the suit, and. 

did not determine any right or liability as between the parties in the suit, and 

no appeal lies from such an order, 

Sukhlal v, Eastern Bank, Ltd., .L.R. 42 Cal. 735—followed, 

Ramanlal v. Chimantal, 1,L.R. 56 Bom, 268—dissented from. 

It is open however to the appellant to canvass the validity of the order 
under s, 105 of the Civil Procedure Code when he appeals against the decree, 


Madanlal v, Kedarnath, 32 Bom, L.R, 660—referred to, 


1935 
Jan, 15. 


Basu for the respondent. An order was passed 
in this case granting leave to the defendant to 
defena the suit under the provisions of Order 37 of 
the Code of Civil Procedure on certain conditions. 
The conditions were not fulfilled, and on default a 
decree was passed as prayed. Such an order is not 

“judgment ” within the meaning of cl. 13 of the 
Letters Patent and is not appealable. 


[Pace, C.J. Such an order merely regulates the 
procedure of the Court.] 


That is so. Sukhlal Chundermull v. Eastern Bank 
(1) is directly in point. Radh Kissen Goenka v- 





2 Civil First Appeal No, 121 of 1934 from the order and judgment of this 
Court on the Original Side in Civil Regular No, 295 of 1934, 
(1) LL.R. 42 Cal, 735. 
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. Thakursi Das Khemka.(1), which was an appeal from 


an order requiring the defendant to furnish security 
in a Similar case, did not deal specifically with the 
right of appeal. In Ramanlal Shantilal v. Chimanlal 
Damodardas (2), the Court took a contrary view ; 
and in Madanlal Lachmandas v. Kedarnath (3) the 
appeal was from the final order passed in the case. 


Munshi for the appellant. The appeal is, in fact, 
from both the preliminary and the final order passed 
in the case. There can be no dispute that the 
decree passed in favour of the plaintiff is a 
“judgment ” under cl.’ 13. One of. the main 
defences to the suit was that the Court had no 
jurisdiction as the promissory note was executed 
outside its jurisdiction, and if this fact had been 
allowed to be proved Order 37 would not have 
applied, because that Order does not extend to the 
mofussil. The result of the order was to refuse 
leave to the defendant to defend the suit. 


PacE, C.J.—This appeal is dismissed. 

The suit was brought to recover the amount due 
under a promissory note executed by the first defen- 
dant firm, of which it was alleged that the second and 
third defendants were partners. 

The suit was launched pursuant to Order 37 of 
the Civil Procedure Code: The defendants filed 
affidavits in support of an application for leave. to 
appear and defend the suit, in which they alleged 
(1) that the promissory note in suit had been exécu- 
ted at Dedaye and not at Rangoon, and (2) that they 
had in fact paid Rs. 1,000 towards the amount due 
under the promissory note. The plaintiffs filed a 
couriter-affidavit in which it was asserted that the 





(1) LLL.R. 53 Cal. 412: (2) ELAR 56 Bom. 268.' 
(3) 32 Bom. LR. 661, 
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promissory note was executed, as it purported to be 
executed on the face of it, at Rangoon and not at 
Dedaye as alleged by the defendants, As regards the 
alleged payment of Rs. 1,000, it was stated in the 
counter-affidavit that neither this sum nor any part 
thereof had been paid by the defendants as alleged. 

Now, the promissory note purported to have been 
executed in Rangoon, and in the circumstances 
Leach J. passed the following order on the 3rd 
July 1934: 


“Twill grant the defendants leave to defend provided that 
“they pay into Court within one week the sum of Rs. 3,696-1-6 and 
furnish security for the balance of the claim to the satisfaction of 
the Court. In the event of the defendants failing to pay the 
amount in Court within the time stipulated or failing to furnish 
security leave to defend will be withdrawn and the plaintiff firm 
will be entitled to a decree for the full amount claimed.” 


The defendants having wholly failed to comply 
with the terms of the order of the 3rd July 1934 
Leach J. passed a decree for the full amount in 
favour of the plaintiffs on the 11th July 1934. The 
defendants now appeal from the order of the 3rd 
July 1934, and also from the decree of the 11th July 
1934. 

In my opinion no appeal lies from the order of 
the 3rd of July 1934. To entitle the defendants to 
appeal from that order it is incumbent upon them to 
satisfy the Court that the order of the 3rd of July 
1934 was a “judgment” within clause 13 of the 
Letters Patent. In my opinion it was not. It was 
an order which merely regulated the procedure in 
the suit and did not determine any right or liability 
as between the parties in the suit. The view which 
I take is in consonance with that taken by Jenkins 
C.J. and. Woodroffe J. in Sukhlal Chundermull v. 
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Eastern Bank, Lid. (1), with which I respectfully 
agree. Our attention has been called to Ramanlal 
Shantilal & Co. v. Chimanlal Damodardas (2) in 
which a Bench of the Bombay High Court 
{Beaumont C.J. and Rangnekar J.) held that an 
order passed under Order 37, rule 3, “ directing that 
upon the defendants depositing in Court a sum of 
Rs. 5,000 on or before September 24, 1931, the defen- 
dants be and they are hereby granted leave to appear 
and defend this suit” was a judgment within -clause: 
15 of the Letters Patent of the Bombay High Court. 

The ground upon which that judgment was passed. 
was that, inasmuch as an order absolutely refusing: 
an application for leave to defend was a “judgment ’” 
it was obvious that a conditional order would stand. 
on the same footing (per Rangnekar J., ibid, p. 274). 
With all due deference it appears to me that the two: 
orders differ foto celo. An order refusing absolutely 
an application for leave to defend is an order which 
finally disposes of the rights of the parties. All that. 
remains to be done is that the order should be. 
worked out in accordance with law. On the other 
hand I am of opinion that an order such as the one. 
under consideration in that case or in the present 
case does not determine any of the rights of the 
parties in the .suit. In my opinion the decision of 
Jenkins C.J. and Woodroffe J. in Sukhlal Chunder-. 
mull v. Eastern Bank, Ltd. (1) must be preferred to 
the decision of the Bombay High Court in Ramanlal 
Shantilal & Co. v. Chimanlal Damodardas (2); and 
in my opinion no appeal lies from the order of the 
3rd of July 1934. On the other hand I am of 
opinion that an appeal does lie from the decree 
passed on the 11th July 1934. It cannot be disputed. 


41) (1915) LL.R. 42 Cal, 735. (2) (1931) LL.R. 56 Bom. 268. - 
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that the decree finally determined the right of the 
parties, and is therefore a “judgment” within the 
meaning of clause 13 of the Letters Patent. 

The only remaining question is whether at the 
hearing of an appeal from the decree of the 11th of 
July 1934 it is open to the appellant to canvass the 
validity of the order of the 3rd of July 1934 upon 
which the decree is based. I am disposed to think 
that the appellant is at liberty to do so [section 105 
of the Code of Civil Procedure and Madanlal 


Lachmandas v. Kedarnath Shersinghdas (1)]. On 


the merits there is no substance in the appeal. 


For these reasons, in my opinion, the appeal fails 


and must be dismissed with costs. 


Mya Bo, J.—I agree. 


INCOME-TAX REFERENCE. 


Before Sir Arthur Page, Kt., Chief Justice, Mr. Justice Mosely, and 
Mr. Justice Ba U, 


IN RE THE COMMISSIONER OF INCOME-TAX, 
BURMA 
Ve 
M.A.L. CHETTIAR FIRM.* 
Income-tax—Chettiar moncy-lendcrs—Mercantile system of accounting—Interest 
added to principal amonnt— Fresh promissory note for principal and 


interest—Interest as income. 


The chettiar money-lenders in Rangoon generally adopt the mercantile 
system of accounting in transactions with their non-chettiar customers. On the 


acceptance of a new promissory note the creditors treat the interest which forms 


part of the capital loan under the new promissory note as having been received 


by the creditors from their debtors. In effect, they give up the right te recover. 


the loan and interest under the old transaction in consideration of the obliga- 
tions undertaken by the debtors under the new promissory note representing 
the interest due under the old loan which is capitalized for the purposes of the 
new transaction. They invest the old interest as capital in the new loan, 





(1) 32 Bom. L R. 660 at p: 663. 
* Civil Reference No. 6 of 1934, 


243- 


1935 

AS. 
CHETTIAR’ 

Firm 

Vv. 

V.T. 
VEERAPPA 
CHETTIAR, 


Pace, C.J. 


. 1935 
Jan. 28, 


244 


1935 
dn re THE 
ComMis- 
SIONER OF 
SINCOME-TAX, 
BURMA 
v, 
M.AL, 
<CHETTIAR 
FIRM. 


INDIAN LAW REPORTS. [VoL XIII 


Held, that under the circumstances the Income-tax Officer had material to 
treat such interest as income liable to income-tax, 


The Commissioner of Income-tax, Burma v, V.S.A.R. Firin,1.U.R. 13 Ran. 231 
—followed. 


Secretary to the Board of Revenue, Income-tax, Madras y. Al.Ar.Rim, 
Arunachalam Chetiyar, LL.R. 44 Mad. 65—referred to. 


N. M. Cowasjce for the assessees. To give security 
for a debt is not to pay the debt. A debtor who - 
gives a promissory note for the sum he owes can in 
no sense be said to pay his creditor; he merely — 
gives him a document possessing certain legal 
attributes. Moreover, the execution of a promissory 
note by a debtor in favour of his creditor is only 
conditional payment of the debt. Raja Raghunandan 
Prasad v. Commissioner of Income-tax, Bihar and 
Orissa (1); Commissioner of Income-tax, Bihar and 
Orissa v. Maharajadhiraj of Darbhanga (2). The 
assessees have had to enter the interest in question 
in their books of account as having been received 
because the accounts had to be balanced somehow. 


[Pacr, C.J. Where the assessee chooses to treat 
a sum of money as having been received, can it be 
said that there are no materials before the incomec-tax 
authorities to justify a finding that the sum is taxable ? 
In Raja Raghunandan Prasad’s case the interest 
was not shown as realized in the books of account 
oi the assessee. | 


But what was the evidence before the income-tax 
authorities in the present case; only the promissory 
notes and the entries in the books of account? On. 
these materials the income-tax authorities have chosen 
to. disbelieve the statement of the assessees that they 
have not, in fact, received the interest sought to be 
taxed. The question in this case has not been 





(1) LL.R,12 Pat, 305, 311. (2) LL.R. 12 Pat. 318, 336. 
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properly framed. The real question is whether the 
assessees have received the interest stated in their 
books of account as having been received. In such 
cases the Court has power to reframe the question 
and decide it. 


[Pacr, C.J. The Court has no power to do so. 
See In re. The Commissioner of Income-tax, Burma v. 
C.P.L.L. Firm (1).] 


Interest which merely accrues due, but is not 
received in the year of assessment cannot be taxed 
in that year. Secretary to the Board of Revenue v. 
Al.Ar.Rm. Arunachalam Chettyar (2). . 


[Pace, C.J. But see Napier J’s observations on 
p. 74 where he points out that a creditor entitled 
to receive interest may agree to leave such interest 
in the hands of his debtor either by way of deposit 
or as a fresh loan, and such interest would be 
taxable. ] 


Sadasiva Ayyar J. sets out the true position on 
p. 80,...Entries in the books of account are in no 
way conclusive [Doughty v. Commissioner of Taxes. 
(3)]. If the interest has become so completely under 
the control of the assessee that by an act of his. 
will he could receive it in cash without greater 
trouble than is involved in drawing money from his. 
banker then it will be taxable. 


A. Eggar (Government Advocate) for the Crown. 
Secretary to the Board of Revanue v. Arunachalam 
Chettyar was a decision under the old Act of 1918,., 
and the learned Judges were trying to show that an 


(1) ILL.R. 12 Ran. 322. (2) LEAR. 44 Mad. 63. 
- 43) (1927) A.C. 327. 
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income may be constructively received. The Legis- 
lature has in 1922 expanded the word “ income ” 
into “ income, profits and gains ” and has added s. 13. 

There is no magic in the method of accounting 
adopted. The sole question in each case is, how 
is the taxable income to be estimated, and how has 
the assessee estimated it? The assessees here have 
entered the interest as having been received, and 
have further loaned it out as fresh capital earning 
further interest. The present case is covered by the 
decision in Commissioner of Income-tax, Burma v. 
V.S.A.R. Firm (1). Moreover, if the interest was 


‘not taxed the assessee may contend in a later year 


when the assessment falls to be made that the sum 
in question is principal and not taxable, and only 
the interest actually received in that year should be 
taxed. 


Pace, C.J.—In this case the question propounded 
is: 

“Whether there was evidence on which the Income-tax 
Officer could conclude that the assessees’ method of accounting 
was the mercantile or accrued method in respect of the sum 
of Rs. 57,518, interest from non-chettyar debtors shown in the 
assessees’ accounts and taxed in the assessment.” 


In my opinion this case is governed by the 
decision of this Court in The Commissioner of Incomte- 
tax Burma v. V.S.A.R. Firm, Rangoon (1). The 
only difference in the facts between the two cases 
is that, whereas in The Commissioner of Income-tax, 
Burma v. V.S.A.R. Firm, Rangoon (1) the new pro- 
missory note related both to the principal and to the 
interest that had accrued upon it, the new promissory 
note ‘in the present case refers to the interest 


only. 


(1) (1935) LL.R. 13 Ran. 23%. . 
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In my opinion the same principle governs the two 
cases. As was pointed out in The Commissioner of 
Income-tax, Burma v. V.S.A.R. Firm, Rangoon (1), 
the real question that falls for determination is : 


“Whether there were materials before the Income-tax 
‘Officer upon which he could find that the sum of Rs, 57,518 
‘was interest upon loans that had accrued to the assessees in 
the accounting year, and as such was assessable to income- 
tax for the year 1933-34.” 


We have heard an elaborate argument on behalf 
of the assessees the burden of which was that the 
‘Income-tax Officer had arrived at a wrong conclu- 
sion upon the materials before him. It is necessary to 
emphasize once more that the question is not whether 
the conclusion at which the income-tax authorities 
arrived was correct, but whether there was material 
before the income-tax authorities upon which they 
could have arrived at the conclusion which they 
reached. There is little to add to the judgment in 
The Commissioner of Income-tax, Burma v. V.S.A.R. 
Firm, Rangoon (1).. It is not uninstructive, however, 


to notice how the matter was put in a. case to - 


which the lvarned advocate for the assessees referred 
[The Secretary to the Board .of Revenue, Income-tax, 
Madras v. Al.Ar.Rm. Arunachalam Chettyar and 
Brothers (2)]. In that case a Special Bench of the 
_ Madras High Court was dealing with a case stated 
-under section 51 of the Income-tax Act (VII of 
1918) and, as Wallis C.J. pointed out, the only 
question that was argued in that case was “ whether 
money which became due to a money-lending firm 
in the course of its business by way of interest in 
the year of account, or year on the income of which 





(4) (1935) LER. 13 Ran. 231, (2) (1920) LL.R. 44 Mad. 65. 
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the tax is to be assessed for the current year, is to 
be treated as part of the assessable income for that. 
year of account, although it was not recovered or 
realized by the firm in that yea, either in cash or 
by adjustment in the accounts.” And in the course 
of his judgment Napier J. (at page 92) expressed. 
the opinion that 


“if a person entitled to receive money agrees with his 


debtor to let the money stand in the hands of the debtor, 
either by way of deposit or as a fresh loan or investment, that 
would, in my opinion, amount to receipt.”’ 


In the present case in the course of the argument I 
asked the learned advocate for the assessees what 
his defence would be if after a fresh promissory 
note had been executed a suit had been brought against 


the debtors to recover the interest due under the 


old loan, and his answer inevitably was. that the 
old loan had been discharged by the acceptance 
of the new promissory note. As was pointed out 
in The Commissioner of Income-tax, Burma v. V.S.A:R. 
Firm, Rangoon (1), in Raja Raghunandan Prasad 
Singh v. Cominissioner of Income-tax, Bihar and Orissa 
(2) Lord Macmillan had observed 


“that the sum of Rs. 2,33,135 was ‘not shown separately as 
interest realized in the assessees’ books of account of that year 
(i.e. 1904) either in the interest account or in the personal account 
of the debtor ’—a finding which seriously stultifies the question as. 
framed by the Commissioner.” 


Now, in the present case as in The Commissioner 
of Income-tax, Burma v. V.S.A.R. Firm, Rangoon (1) 
both in the interest account of the assessees and 
in: the account which they kept relating to the debts of 
their respective debtors the interest in question is. 


(1) (1935) LL.R. 13 Ran. 231, - (2) (1933) I.L.R.-12 Pat. 305. 
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shown as having been received by the assessees 
during the year of account, and it is so stated in 
the profit and loss account of the firm. 

The learned advocate for the assessees contended 
that it was inevitable that this sum, representing 
the interest under the old loan, should have been 
entered as “received ” in the interest account and the 
debtors’ account kept by the assessees. He stated that 
the assessees “must give credit for the interest in 
their accounts’; but that is not so. Where accounts 
as between the assessees and other chettyar firms are 
concerned no doubt according to the system of 
accounting adopted by the assessees interest accrued 
during the accounting year is entered in the accounts 
as interest for which the assessees took credit as 
having been received during the accounting year, 
and as they have adopted that method of accounting 


in respect of other chettyar firms no complaint is 


raised to the effect that notional receipts of interest 
should not be treated for purposes of income-tax as 
upon the same footing as actual receipts. The 
mercantile system probably works out as satisfactorily 
to the assessees and the income-tax authorities as 
does the method of accounting known as the cash 
system. But it so happens that in connection with 
their transactions with non-chettyars the assessees 
normally adopt the cash system, and if in con- 
nection with a transaction such as those under 
consideration in which a fresh loan is taken for 
debts already accrued from non-chettyars the cash 
system of accounting had been adopted, so far from 
there being any necessity for an entry in their book 
‘of accounts that the assessees had “received” the 
interest, which had accrued but not been actually 
received, such an entry would be contrary to the 
form of accounting that they had adopted. It appears, 
19 
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however, that in transactions with non-chettyars in 
which a fresh loan is taken. for an accrued debt 
the assessees,—indeed, the chettyar community in 
general,—adopt the mercantile system of accounting, 
and on the acceptance of a new promissory note treat. 
the interest which forms part of the capital loan under 
the new promissory note as having been received 
by ,the assessees from their debtors. In effect what 
happens is that the assessees are content to stay their 
hand in connection with the recovery of the loan 
and interest under the old transaction in consideration 
of the obligations undertaken by the debtors under the 
new promissory note which consists of the interest 
due under the old loan which is capitalized for the 
purposes of the new transaction. In other words, -as 
the learned Government Advocate pointed out, the asses- 
sees were investing the old interest as capital in the 
new loan. In such circumstances it appears to me 
that there was material before the Income-tax Officer 
upon which he could come to the conclusion that the 
sum of Rs. 57,518 was interest upon loans that had 
accrued to the assessees in the accounting year, and . 
as such was assessable to income-tax for the year 
1933-34. 

I would answer the question propounded in the 
affirmative. The learned Government Advocate is 
entitled to his costs, ten gold mohurs. 


MosELy, J.—I agree. 


Ba U, J.—I agree. 
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Before Sir Arthur Page, Kt., Chief Justice, Mr, Justice Mosely, and 
Mr, Justice Ba U. 


IN RE THE COMMISSIONER OF INCOME- 
TAX, BURMA 


a. 


DEY BROTHERS.* 


Income-tax—Service of notice— Delivery of notice to employé—Employc’s habit of 
handing over notice to manager—Evidence of service on manager—-Civil 
Procedure Code (Act V of 1908), O. 5, r. 13 (1)—Incomce-tax Act (XI of 1922), 
s. 63 (1), 

Under the provisions of s. 63 (1) of the Income-tax Act it is prescribed that 

a notice or requisition under the Act may he served in one of two alternative 

ways, either by post or in the manner prescribed for the service of a summons 

under the Code of Civil Procedure. 
Where a notice under the Act is delivered otherwise than by post casually 


- to a clerk or servant on the premises where the assessee carries on business, and + 


according to the practice obtaining in the busifiess the employé is expected to 
hand on any communication which he has received to the manager, that is not 
evidence upon which the income-tax authorities can find as a fact that the 
manager was served with the notice. 

A. Eggar (Government Advocate) for the Crown. 
S. 63 (1) of the Income-tax Act states that a notice 
under that Act may be served cither by post or in 
the manner provided for the service of summons by 
the Code of Civil Procedure. The notice in the 
present case was not served by post; but was 
handed over to an employé of the assessee-firm. 
There is evidence to show that in the previous years 
notices were served upon one or another of the 
employés and were duly complied with. Order V, 
t. 9 ef seq prescribe the procedure for the service of 
a summons; but since s. 63 of the Income-tax Act 
uses the word “may” and not “shall” the whole 
question reduces itself to this, namely, whether the 
notice was served in such a manner as to reach the 
hands of the assessees. This is a question of fact. 


* Civil Reference No, 20 of 1934. 
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See the Commissioner of Income-tax v. Thillat 
Chidambaram Nadar (1); Gyanamimal vy. Abdul 
Hussain Saheb (2) ; Jangi Bhagat v. Commissioncr of 
Income-tax, Bihar and Orissa (3) ; Sunder Lal v. 
Commissioner of Income-tax (4). 


Kk. C. Bose for the assessees. The present pro- 
prietor of the firm acquired the business only in 
1932, and the mode of service of notices prior to its. 
acquisition by him can have no relevancy to the 
present case. The proprietor lives in Calcutta, and 
the procedure prescribed by O. V., r. 13 must be 
complied with. The manager, S. M. Dutta, was not 
served with any notice. ; 


Pace, C.J.—In this case. the question that has 
been referred for our determination is : 

“ Whether there were materials before the Inccme-tax Officer 
upon which he could conclude that the assessee had failed. 
to comply with the terms of a notice issued under sub-section. 
(4) of section 22, or with the terms of a notice issued under 
sub-section (2) of section 23 of the Income-tax Act.” 

It appears that the assessee L. M. Dey carries on 
a chemist and druggist business at 52, Mogul 
Street, Rangoon, under the style of Dey Brothers. 
L. M. Dey acquired the business in January 1932. 
He lives in Calcutta and the business at Rangoon 


- is carried on by one S. M. Dutta, who was appointed 


by the assessee as the manager of the Rangoon 
business in March 1932. 

The assessment under consideration is for the 
year 1931-32. On the. 8th August 1932 notices 
under sections 22 (4) and 23 (2) were issued by the 


Income-tax Officer. They were taken by the process-— 





".. (1) -LLR, 48 Mad, 602, (3) LL.R. 8 Pat, 877 
(2) 1LL.R. 55 Mad, 223, (4) LL.R. 10 Pat. 442, 


sy, 
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server to 32, Mogul Street, and were delivered to 
one J. C. Mazumdar,—an assistant in the shop,— 
who signed on the back of the duplicate copies 
“for Dey Brothers’ under a rubber stamp. 

Under section 63 (1) of the Income-tax Act (XI 
of 1922) 


“a notice or requisition under this Act may be served on the 
‘person therein named either by post or, as if it were a summons 
issued by a Court, under the Code of Civil Procedure of 1908.” 


The Commissioner of Income-tax in the case that 
he has stated expressed the view that so long as it 
was found that the notice in some way or other 
reached the person upon whom it was to be served 
there was sufficient compliance with the terms of 
section 63 (1). In my opinion such a contention is 
not in accordance with the provisions of this section, 
under which it is prescribed that a notice or requisi- 
tion under the Act may be served in one or two 
alternative ways, either by post or in the manner 
prescribed for service of a summons under the 
Code of Civil Procedure. Ex concessis these notices 
were not. served by post, and the question that falls 











before the Income-tax “Officer to justify him in 


finding ‘that the notices “were ‘served in ‘the manner 


- prescribed for the service of a summons under the 
Code of Civil Procedure. For this purpose it is 
necessary to have recourse to Order V, rule 9 and 
rule 13, which run as follows: 


“ Rule 9 (1).—Where the: defendant resides within the jurisdic- 
tion of the Court in which the suit is instituted or has an agent 
‘resident within that jurisdiction who is empowered to accept the 
service of the summons, the summons shall, unless the Court 
otherwise directs, be delivered or sent to the proper officer to be 
served by!him or one of his subordinates. 


“is whether there was _material 
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Rule 13 (1).—In a suit relating to any business or work 
against a person who does not reside within the local limits of the 
jurisdiction of the Court from which the summons is issued, service 
on any manager or agent, who, at the time of service, personally 
carries on such business or work fcr such person within such 
limits, shall be deemed good-service.’’: , 


Now, it is common ground in the present case: 
that S. M. Dutta and no one else was the agent of 
the assessee resident within the jurisdiction who was 
empowered to accept service of the summonses, and. 


‘that Dutta alone was the manager or agent of the 


assessee who at the time of service was personally 
carrying on the business of Dey Brothers at 32, 
Mogul Street. Inasmuch as the assessee was living. 
at Calcutta, in order that these summonses should 
have been duly served in the circumstances of the 
present case, each of them must have been served. 
upon S. M. Dutta. That is a question of fact; and 
the Commissioner of Income-tax is of opinion that 
S. M. Dutta was duly served because this Mazumdar 
had acknowledged a previous notice which was 
complied with, a subsequent notice was acknowledged 
by another employé although the manager was present, 
and that this employé stated that the practice was 
for the employés to accept notices. 
Now, it is common ground that when the two 
summonses under consideration were delivered at 
32, Mogul Street, the manager S. M. Dutta was not 
present, and that they were delivered to and taken 
in by J. C. Mazumdar, one of the assistants working 
at the shop. There was evidence that each and 
every of the clerks and assistants in the shop used. 
to accept communications addressed to the firm. 
The question is whether in such circumstances t 
was evidence to justify the _ conclusion 
S. M. Dutta was served with the summo 













that 
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question. In my opinion there was not. It is not 
pretended that S. M. Dutta was ‘présent, or had any 
personal knowledge of the delivery of either of the 
notices to J. C. Mazumdar, or that J. C. Mazumdar 
or any of the clerks or assistants in the firm were 
persons authorized to accept service of notices within 
Order V, rule 9 and/or rule 13. The problem, 
therefore, has. resolved itself to this fine point : 
whether where a notice under the Income-tax Act is 
delivered otherwise than by post to any clerk or 
servant on the premises where the assessee . carries 
on business, and according to the practice obtaining 
in the business the employé is expected to hand on 
any communication which he has received to the 
manager, that is evidence upon which the Income-tax 
authorities can find as a fact that the manager was 
served with the summons. I have no doubt that it 
is not ; for, if we were to hold that it was, it would 
follow that merely because a process-server happens 
to hand over a notice to a durwan, or it might be 
to a chaprassi, that would be evidence that the person 
under whom the durwan or the chaprassi was serving 
had received*thé notice himself. In my opinion an 
inference to that effect could not be founded upon 
such evidence. oe a Reg 
“For these reasons, in my opinion, the question 
propounded should be answered in the negative. 
The Rs. 100 may be refunded but we make no 
order as to costs. 


MosELY, J.—I agree. 


Ba U, J.—I agree. 
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PRIVY COUNCIL. 
DAWSONS BANK, LIMITED 


Ue 


JAPAN COTTON TRADING CO., LTD. 


{On Appeal from the High Court at Rangoon,] 


Estoppel—Sale of rice—Rice in hands of iiillers subject to a charge—Delivery 
order by sellers—Mill manager signing orders ds “O.K."—Indian Evidence 
Act (I of 1872), s. 115—Parlics—Company liquidalion, 


The appellants, a bank, were morigagees in possession of the N. rice mill ; 
it was managed by B.M, under the general supervision of the bank’s locat 
manager. The respondents bought froma Burmese paddy dealer rice to be 


. milled, and delivered to them, at the N. mill; the contract was witnessed by . 


B.M. The seller’s paddy at the mill was hypothecated to the bank to secure a 
loan, but the respondents denied that they so knew. When the milling was 
completed an invoice for the rice and a delivery order addressed to the mili 
were prepared by B.M. who on each wrote “O.K.” with his signature below. 
The respondents paid the seller the invoiced sum, and the seller signed and ~ 


' handed to them the delivery order. The seller having absconded without 


discharging the bank’s loan, delivery to the respondents was refused and the rice 
was sold to discharge the loan. The respondents sued the appellants for 
damages for conversion. They contended that as B.M. hac inarked the delivery 
order “ O.K.” over his signature the appellants were eslopped from denying 
that the rice was free from incumbrances. 


Held, that the appellants were not so estopped. ‘Lhe letvers “ O.1." as here ~ 
used amounted mercly to a statement that the seller had at the mill the 
specified rice, and were not a representation that it was frec from incumbrances; 
further, the representation as pleaded, and as stated bythe High Court, was 
not of an existing fact as required by s. 115 of the Indian Evidence Act; 
moreover, the evidence did not estabjish that the respondents in paying the 
seller had relied upon the alleged representation. 


The distinction between an estoppe! and waiver, observed upon. 


When a limited compary which is a party to a suit goes into liquidation 
the name of the liquidators should not be substituted for that of the company. 
Confusion had resulted in the present case from that having been done. 


Decree of the High Courl reversed. 


* Present : LORD TOMLIN, LoRp RUSSELL OF KILLOWEN, and SIR LANCELOT 
SANDERSON. 
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Appeal (No. 58 of 1934) from a decree of the 
High Court (August 21, 1933) which, so far as now 
material, reversed in part a decree of the District 
Judge at Pyapdn (October 6, 1932). ' 

The respondents, a Japanese company trading in 
rice, sued the appellant bank and one Saw Kai 
{who did not appear) for damages for the conversion 
of 1,200 bags of rice. The rice had been sold by 
Saw Kai to the respondents under a contract by 
which it was to be milled at the Natchaungwa Mill, 
_ of which the appellants were mortgagees in posses- 
sion and one Ba Maw the manager. By a letter of 
hypothecation Saw Kai had charged his paddy at 
the mill in favour of the appellants to secure a 
loan from them, but the respondents denied knowledge 
of this. The respondents paid Saw Kai who there- 
upon gave them a delivery order upon the mill. 
As Saw Kai had not repaid the loan, delivery to the 
respondents was refused, and the rice was sold 
under the letter of hypothecation. The question 
arising in the suit was whether the appellants were 
precluded from so doing either by an alleged verbal 
contract made by Ba Maw, by estoppel arising from 
Ba Maw having signed the delivery order as ‘O.K.”, 
or by waiver. ; 

The District Judge made an ex parte decree 


against Saw Kai for damages, but dismissed the claim. 


against the present appellants. Upon appeal tc the 
High Court, the learned Judges (Cunliffe and 
Baguley JJ.) held that the present appellants were 
precluded by estoppel from denying the validity of 
the delivery orders given by Saw Kai, and accord- 
ingly made a decree against them for damages. 

The facts of the case, and the grounds of the 
judgments below, appear from the judgment of 
the Judicial Committee. 
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1935. Jan. 24, 25, 28. De Gruvther K.C. and. 
Pennell for the appellants. 


Dunne K.C. and A. M. Talbot for the respondents. 


The arguments were chiefly upon the facts as 
appearing from the evidence. In support of the 
estoppel relied upon for the respondents reference 
was made to the Indian Evidence Act, 1872, s. 115, 
Woodley v. Coventry (1) and per Scrutton L.J. in 
Laurie & Morewood v. Dudin & Son (2). 


Feb. 21. The judgment of their Lordships was 
delivered by 


Lorp RussELL oF KILLowEN. The appellants 
are a limited company incorporated under the Indian 
Companies Act. They carry on the business of 
bankers in Burma through the head office at Pyapon 
and various branches, one of which was at Bogale. 
They may be conveniently referred to as the Bank. 
The respondents to the appeal are a trading company 
incorporated in Japan. They carry on business in 
Burma, and in the course thereof they purchase rice 
from paddy traders. They may he conveniently 
referred to as the Japanese company, or as the plaintiffs. 

In the neighbourhood of Bogale are to be found 
rice mills to which the traders bring their paddy for 
the purpose of having it milled. One of these mills, 
the Natchaungwa Mill, had been mortgaged by its. 
owner to the Bank, and at all times relevant to this 
appeal the Bank were mortgagees in possession of 
this mill and were milling paddy there for various. 
paddy traders. For brevity’s sake this mill will be 
referred to .as the N. mill. It was managed by one 


(1) (1862) 2 H. & C. 164 ; 159 E.R. 68. {2) [1926] 1 K.B, 223, 237. 
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Ba Maw, under the general supervision of the 
Bank’s branch manager at Bogale; one Pya Cho. 

Paddy traders are, not unnaturally, desirous of 
anticipating to some extent the realisation of the 
value of the produce which they bring to be milled; 
and in order to do so they obtain advances from 
the Bank on the security of the produce, the advances 
being repaid when the produce is sold as rice. 

The procedure was as follows :—When a trader 
desired an advance on the security of his produce, 
the mill owner or his manager would fill in a printed 
form (called warrant of goods) showing the amount 
of paddy held on behalf of the trader and its value. 
The warrant of goods recites (anticipatively) that the 
Bank has granted te the trader an advance, and 
contains undertakings to hold the produce, with the 
consent of the trader (who had to sign the document), 
on behalf of the Bank as security for the advance ; 
not to deliver up possession of the produce except 
under the written directions of the Bank ; and to 
affix labels on or near the produce so as to identify 
it as the Bank’s, security. On receipt.of this warrant 
the Bank manager would visit the ’ mill ‘and verify 
the quantity of produce... If satisfied, the Bank 
would then make an advance to the trader, .the 
trader signing in favour of the Bank (1) a letter of 
hypothecation which, after acknowledging the warrant 
of goods as constituting a security for the advance, 
authorized the Bank in default of payment to sell, 
and (2) a promissory note for the amount of the 
advance. Before the mill owner or his representative 
(in this case Ba Maw) parted with any rice to a 
purchaser he would require authority from the Bank 
manager so to do, which would only be given after 
the security had been cleared. 
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The facts which gave rise to the present litigation 
may now be stated. One of the traders who brought 
his paddy to be milled at the N. mill was one 
Saw Kai. On the 18th April, 1930, a cantract in 
writing was entered into between Saw Kai and the - 
Japanese company by which the former sold to the 
latter 1,200 bags of Ngasein big mill special rice at 
a price therein mentioned, to be delivered on the 
15th May, 1930, and to be milled at the N. mill. 
This contract was witnessed by Ba Maw, describing 
himself as manager of the N. mill. It is not in 
dispute that Saw Kai’s produce at the N. mill was 
in fact subject to securities (of the nature herein- 
before described) in favour of the Bank for advances 
made to him, though it is denied that that fact 


~was known to the Japanese company. All Saw Kai’s 


produce at the N. mill was noted in the paddy 
register kept at the mill us being undes securily to 
the Bank. , 

By the 30th April, 1930, the milling of Saw 
Kai’s produce had proceeded so far as to have 
produced 700 bags of the contract rice, which lay at 
the N. mill subject to the Bank’s security. On that 
day two documents were signed by Saw Mai. One 
was a delivery order addressed to “the Godown 
Master” at the N. mill requesting him to deliver 
to the Japanese company or order “ 700 bags 
Ngasein big mill special rice, each bag weighing 
224 Ib. net.” The other was an invoice or bill to— 
the Japanese company for Rs. 8,310-6-6, the price of 
the 700 bags, and stating that each bag weighed 
224 lb. net. Each document had on it a reference 
to the identifying mark which was on the bags con- 
taining the rice, viz., “‘ Mark B.M.S.—B,.” On each 
document were placed the letters O.K., and Ba Maw 
signed his name underneath those letters. . 
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It would seem that those two documents were 
handed to R. D. Patel, the agent of the Japanese 
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upon the Japanese company paid to Saw Kai the 
amount shown on the invoice. This document has 
written on it the words and figures “Checked and 
paid. R. D. Patel, 30-4-30.” 

A further block of 350 bags was the subject- 
_matter of a similar delivery order and invoice dated 
respectively the 1st and 2nd May, 1930, payment; of 
the invoice price (Rs. 4,155-3-0) being made to 
Saw Kai on the latter date. The final block of 150 
bags was the subject-matter of a similar delivery 
order and invoice dated the 10th May, 1930, pay- 
ment of the invoice price (Rs. 1,780-13-0) being 
made to Saw Kai on the 11th May, 1930. 

Saw Kai, having received the money, absconded 
without having paid off the Bank’s security, with the 
result that Ba Maw received no authority from 


Pya Cho to release the 1,200 bags of rice. On. the’ 


26th May, 1930, Ba Maw wrote Patel.a letter refusing 
to deliver the rice. On the 5th June the Bank 
telegraphed to the Japanese company that as Saw Kai 


had not cleared his produce loan, they could - 


not deliver. This was followed by a letter of the 
same date, asserting their security but making alter- 
native suggestions to relieve the situation. These 
suggestions were not acceptable to the Japanese com- 
pany, and on the 25th June, 1930, the plaint in this 
suit was issued by the Japanese company as plaintiff 
against Saw Kai and the Bank, as co-defendants. | 

The claim was for Rs. 14,905-7-0 made up as 
follows :—(1) Rs. 14,449-7-0 being the contract price 
with interest at 12 per cent from the 15th May, 
1930, to the date of the plaint, and (2) Rs. 456-0-0 
the value of bags and twine supplied for bagging 
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the contract rice. The cause of action alleged was, 
as against the Bank, wrongful conversion, the Bank 


‘having sold the rice; but the vital issue between 


thése parties was whether the Bank was entitled to 
assert its security against the claim of the Japanese 
company to delivery of the 1,200 bags. 

In view of the divergent allegations made by or 
on behalf of the Japanese company in the course of 
the litigation, their Lordships think it advisable to 
examine the plaint and the evidence with some care. 

The plaint alleges (paragraph 2) that the contract 
of the 18th April, 1930, was made with the approval 
of Ba Maw,.and that it was agreed that the Japanese 
company on payment of the contract price would 
be given delivery of the rice. Particulars delivered 
allege that this agreement was made between Ba Maw 
and Patel at the same time as the contract for 
purchase, that it was. oral, and that as evidence of 
it Ba Maw attested the contract for 1,200 bags. The 
whole of this appears to be fiction, for Patel, 
according to his own evidence, was not present. 

The plaint further alleges (paragraph 5) that when 
the .delivery order and invoice of the 30th April, 
1930, were signed by Saw Kai and signed by 
Ba Maw with the letters O.K., Ba Maw gave the 
Japanese company “to understand” or “an under- 
taking ” that the 700 bags would be delivered on 
presentation of the delivery orders. It would seem 
as if a similar allegation is intended to be made in 
paragraph 6 in relation to the later delivery orders 
and invoices. These aré allegations of contracts made 
on those respective dates by Ba Maw, presumably 
on behalf of and binding the Bank.. | 
“' In paragraph 7 the allegation is made that 
Ba Maw: represented that delivery would be made in 
terms of the delivery orders ; and in the alternative, 
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that Ba Maw’s conduct led the Japanese company 
to believe that on making payments they would be 
receiving delivery according to the delivery orders 
without any claim being made by the Bank. Finally, 
in paragraph 8 it is pleaded that the Bank’s claim to 
security had been “waived,” or that the Bank were 
estopped from asserting the claim, the representation 
alleged to ground the estoppel being thus defined : 
““that on payment, of the several sums aggregating 
Rs. 14,246-6-6, delivery of the 1,200 bags in suit 
would be given.’ 

Patel in his evidence had a very different story 
to tell. According to him, Ba Maw, on behalf of 
the Bank, guaranteed the due performance of all 
contracts entered into with the Japanese company by 
traders whose paddy was milled at the N. mill: 
Ba Maw was to countersign the trader’s contract 


“because if the contract was not fulfilled by the’ 


trader, he. would fulfil the contract,” He added 
that he would not have entered into the contract 
with Saw Kai if Ba Maw had not guaranteed its due 
performance. He gave no evidence of any such 
verbal representation by Ba Maw as to delivery as is 
referred to in paragraphs 7 and 8 of the plaint, or of 
any such contract or waiver as are alleged in 
paragraphs 5, 6 and 8 of the plaint. 

Although some of the other witnesses for the 


Japanese company gave evidence supporting he — 


story of a guarantee by Ba Maw of the due per- 
formance by the traders of their contracts, no one 
gave evidence of any such verbal representation or 
contract or waiver as aforesaid. 

Ba Maw denied the story of the guarantee of the 
coniracts. He further denied that by words or 
conduct did he guarantee that the rice would be 
delivered. 
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The District Judge who tried the case, dealt with. 
a multitude of issues, some sixteen in number. He 
rejected the whole story about the alleged guarantee. 
He found that there was no agreement by Ba Maw 
to deliver the rice on payment of the contract price 
of the 1,200 bags. He found that Ba Maw did not 
represent to the plaintifis that the rice would be 
delivered in terms of the delivery orders or lead the 
plaintiffs by his conduct to believe that such delivery 
would be made... He found that the Bank had not - 
waived their claim by way of security, nor were they 
estopped from asserting the same by the conduct of 
Ba Maw. He dismissed the suit as against the Bank. 

The Japanese company appealed to the High 
Court of Judicature at Rangoon, which varied the 
decree of the District Court by directing that there — 
should be a decree in favour of the Japanese com- 
pany against the Bank, the exact details of which 
need not be set out. It is sufficient to say that the 
decree proceeds upon the footing that. the Japanese 
company was entitled to recover from the Bank. 
the full amount claimed in the plaint. 

The learned Judges of the High Court allowed 
the appeal upon (to quote the language of Cunliffe J.) 
“a point of estoppel, what may be termed a double 
estoppel.” The learned Judge, in the first place, held 
that whatever might have been the real authority of 
Ba Maw, as between himself and the Bank, in’ 
regard to parting with rice which was still subject. 
to the Bank’s security, persons dealing with the mill 
assumed that Ba Maw had the full power of an 


ordinary mill manager,. which would include’ the 


power “to deliver rice and to deal with delivery 
orders.” . Accordingly, he held the Bank bound by 
the consequences of Ba Maw’s representations and 
precluded from denying his apparent general.authority. 


Vor. XIII] | RANGOON SERIES. 


It is unnecessary for their Lordships to say whether 
this ruling fits in with the actual facts of this case ; 
but they understand it to mean that as between the 
Bank and the plaintiffs, the Bank were bound by 
and estopped from denying the truth of represen- 
tations made to the plaintifis by Ba Maw. The 

learned Judge having established the first limb of 
' “the double estoppel,” then dealt with its second 
limb. This part of the judgment is crucial, and as 
their Lordships read it, it depends entirely upon the 
meaning and effect.of the letters O.K. which Ba Maw 
placed upon the delivery orders. Cunliffe J. holds 
that they amount to a statement “that there will be 
no insistence upon any check on delivery,” and he 
then proceeds thus : 

“In this connection the only check . . . was the operation 
of the lien, the effect of which is waived by the letters O.K. In 
other words, I take-the view that the second part of the. estoppel 
consists of an estoppel of a principal by the waiver of his agent, 
in this case the estoppel of Dawson’s Bank by the waiver of 
Ba Maw.” ; 

These words, which are the true foundation of 
the judgment, disclose, in their Lordships’ opinion, 
a confusion of thought upon the subjects of estoppel 
and waiver. 

The question of estoppel is governed by section 115 
of the Indian Evidence Act, which for the presecat 
purpose seems to their Lordships not to. di@uer from 
the law. in England in regard to estoprvel im pais. 

‘Estoppel is not a cause of asttion. It may (if 
established) assist a plaintiff «0 enforcing a cause of 
action by preventing -¢ defendant from denying 
the existence of somev fact essential to establish the 
cause of action, o>“ (to put it in another way) by 
preventing a “uefendant from asserting the existence 
of some a the existence of which would destroy 

ay 
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the cause of action. It is a rule of evidence which 


comes into operation if (a) a statement of the 


existence of a fact has been made by the defendant 
or an authorized agent of his. to the plaintiff er some 
one on his behalf, (6) -with the intention that the 
plaintiff should act upon the faith of the statement, 
and (c) the plaintiff does act upon the faith of the 


statement. On the other hand, waiver is contractual, 


and may constitute a cause of action; it is an 
agreement to release or not to assert a right. If an 
agent, with authority to make such an agreement on 
behalf of his principal, agrees to waive his principal’s 
tights, then (subject to any other question such as 
consideration) the principal will be bound, but he 
will be bound by contract, not by estoppel. There 
is no such thing as estoppel by waiver. 


* Baguley J. bases his judgment also on estoppel, 
but upon a different estoppel, which he established 
thus :—A firm called Tata’s had been in the habit of 
buying rice milled at the N. mill. Tata’s banked 
with the Bank and paid the traders through or at 
the Bank, with the result that the Bank’s security 
was always discharged and the rice was always 
delivered to the purchaser. At some time Ba Maw 
is said to have told Tata’s agent that if he put O.K. 
on the delivery order “ Tata’s were certain to get 
the rice free of lien.” The learned Judge, accepting 
the view that the arrangement was that the plaintiffs 
‘should do business with Ba Maw on the same 
lines as Tata’s did business with Ba Maw,” held that 
because Ba Maw did not tell the plaintiffs that the 
letters O.K. on their delivery orders bore a different. 
meaning from the meaning which they bore on Tata’s 
delivery orders, the Bank were estopped from denying 
that they had the same meaning. 
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Their Lordships think it unnecessary to consider 
whether the actual circumstances of this case could 
justify the grounding of an estoppel upon this alleged 
omission on the part of Ba Maw. It will, however, 


be: seen that both judgments ultimately depend upon 


the meaning of the letters O.K. on the delivery orders. 


Without some assistance in the way of evidence their 
Lordships might have found themselves in a difficulty, 
and all the more so since the origin of this commercial 
barbarism (which, according to the Oxford Dictionary, 
was already in use as far back as 1847) is variously 
assigned in different works of authority. The general 
view seems to be that the letters hail from the 


United States and represent a spelling, humorous or 


uneducated, of the words “All correct.” Another 


view is that they represent the Choctaw word okeh, © 


which signifies “So be it.’ 


_ The evidence in this case as to the meaning of 
the letters O.K. is sometimes confused with the 
witness’s: contention as to what Ba Maw intended 
them to denote. Thus Patel says, ‘The words 
O.K.. were put to indicate that payment had been 
made . . .and that he was bound to make the 
delivery mentioned in the delivery order.” He added 
later, “I think the meaning of the letters O.K. is 
‘all correct,’ because these letters are in general 
use. The initials O.K. are in general use by all 


sorts of people, and it is not limited to any trade.” 


Prabhulal, one of the plaintiffs’ rice brokers, said, 
in regard to other transactions, “ By the letters 
O.K. Ba Maw meant that the number of bags 
_ specified on the delivery orders went over into the 
safe custody of the mill, and that we would have 
sole lien over the bags—so much so that not even 
a sample would be given out of those bags to anybody 
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else”: which, if true, would indicate a triumph 


of conciseness. Ba Maw explained the meaning of 
the letters O.K. thus: “The letters O.K. signify 
the existence of the seller’s rice at the mill . 
I meant to signify that the bills had been checked 
and found correct. I put the letters .on the bills 
and delivery orders to show that it is more business- 


like and also for the. satisfaction of the buyers and 


the sellers regarding the existence of the rice and . 


' the correctness of the calculations.’’ -Later he said, 


“J ‘simply meant that the particular quantity of 
bags was in existence in the mill.” - 

' The question is not what Baw Maw _ intended- 
to represent by placing the letters on the delivery © 
orders, but what the letters mean when placed there. 

The only conclusion at which, in their Lord- 


‘ships’ opinion, it is possible to arrive, is that the 


letters O.K. on the delivery orders and ‘bills mean 
substantially what Ba Maw said that they meant, 
viz., that the details contained in those documents 
were correctly given ; in other words, they constituted 
a statement by -Ba Maw that there was at the 
N. mill the specified number of bags of the specified 
rice with the specified mark, and of the specified 
weight, the property of Saw Kai. This was a state- 
ment which Ba Maw was entitled to make, and it 
therefore binds the Bank; but it is in no wise a 
statement that the rice is unencumbered. It is 
certainly not a representation that in fact the rice 
is free of all encumbrances, and it therefore cannot 
ground an estoppel so as to prevent the Bank 
from asserting and proving their rights as encum- 
brancers. A statement to ground an estoppel must 
be clear and unambiguous. [Low v. Bouverie (1).] 


(1) [1891] 3 Ch, 82. 
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But even if their Lordships were to accept the 


meaning attributed to the letters O.K. by the 
plaintifis and the High Court, it would be smpos- 
sible to hold that they constitute a representation 
which could ground an estoppel: for the meaning 
so attributed, is not a representation of an existing 
fact, but a representation of a future intention, which 
might or might not be enforceable in contract. “ The 
‘words. O.K. must mean that the actual delivery of 
the goods would not be opposed, and that the Bank 
would waive their’ lien upon the goods so that the 
purchaser could obtain delivery”: that is the High 
Court’s statement of the plaintiffs’ contention : and 
in his judgment, Cunliffe J. states that the letters 
O.K. imply “that there will be no insistence upon 
any check on delivery.” 


But the difficulties of the plaintiffs on this 
appeal do not end there. There is - complete 
absence of any .evidence that Patel, when he paid 
the money to: Saw Kai,-relied upon the presence 
of the letters O-K. on the delivery orders or bills, 
and this is an. essential element in establishing the 
plaintiffs'. plea of estoppel. Indeed, it is difficult to 
see how Patel could have given any such evidence, 
for his contention throughout was that the Bank, 
through Ba Maw, had guaranteed the due fulfilment 
by the traders of all their contracts with the plaintiffs ; 
and if that were so, there could be no reason for 
Patei te place any reliance upon the letters O.K., 
whatever their meaning, in parting with the purchase 


money. According to him, the Bank were liable. 


“for any default by Saw Kai. 

It was conceded and properly conceded, by 
Counsel for the Japanese company, that as the case 
had developed at the trial, they could only successfully 
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resist this appeal if the Bank were estopped from 


asserting their rights under their security. For the 


reasons given, their Lordships are of opinion that 
the estoppel bas not been established, with the result. 
that the appeal must succeed. 

Before indicating the order which their Lordships 
think should be made, they desire to call attention 
to a series of mistakes which have occurred in the 
course of: this litigation as regards joinder of parties, 
due apparently to a misapprehension on the part 


-of all concerned as to the legal position of a limited . 


company incorporated under the Indian Companies 
Act, which has gone into liquidation. The plaintiffs 
sued to enforce causes’ of action against Saw Kai 
and a limited company, viz, the Bank, and these 
two were rightly made the only two defendants to 
the suit. The plaint adds in the title of the suit 


. after the name and description of the Bank, the - 


words :—“by its General Manager, E. A. Heaton.” 
This addition may perhaps be necessary under the 


_ local procedural rules; but it does not make © 


Mr. Heaton ‘a party to the suit. ‘The second defendant 
is the ‘Bank and the Bank alone. . 

Issues were settled on the 29th September, 1930. 
Subsequently the Bank went into voluntary liquida- 
tion, and Mr. Laurence Dawson and Mr. Heaton 


were appointed liquidators. Thereupon the plaint 
was amended by striking out the name of the Bank 
as second defendant, and inserting the name of 


. Mr. Laurence Dawson as second defendant and the 


name of Mr. Heaton as third defendant, both being 
jointly described as “ Liquidators of Dawson’s Bank, - 
Ltd. (in liquidation), Pvap6n.” The Bank thus ceased: 
to -be a defendant to the suit. The only defendants 
then, were first defendant Saw Kai, second defen- 
dant Mr. Laurence Dawson, and third defendant 
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Mr. Heaton ; and so constituted the suit was tried, the 
suit being dismissed against the second and third 
defendants with -costs by a decree dated the 6th 
October, 1932. There had been no fresh settlement 
of issues ; these had been framed, and were answered 
_ by the Judge, on the footing that the second defen- 
dant to the suit was the Bank. After the trial, as 
their Lordships were informed, the liquidation of the 
Bank was stayed or otherwise put an end to, so that 
the limited company was able to carry on_ its 
business as before the liquidation. 

On the 4th January, 1933, a memorandum of 
appeal was presented by the plaintiffs and an appli- 
cation was made by them praying that the cause 
title might be amended. This was acceded to by 
an order of the High Court, and the title of the 
proceedings on the hearing of the appeal disclosed 
the Japanese company as appellants against the Bank 
by their secretary, Hugh Dawson, as sole respondents : 
in other words, an appeal by the plaintiffs from a 
decree in a suit to which the Bank were not parties, 
is brought by the. plaintiffs against the Bank as sole 
respondents. The decree made by the High Court 
on the hearing of the appeal is thus entitled : 


NIPPON MENKWA KABUSHIKA KAISHA 

(The Japan Cotton Trading - Co., Ltd.). 

Incorporated in Japan, 554, Merchant Street, 

Rangoon, represented by their Manager 
Mr. T. Saito ales oe we Abpellanit 
(Plaintiff). 


Versus 


DAWSONS BANK LTD., a public company 

incorporated under the Indian Companies 

Act having its Head Office at Pyapdén, by its 
Secretary Hugh Dawson sive .. Respondents 
(2nd & 3rd defendants). 
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By its operative part it provides for a decree 
“against the respondents the second and _ third 
defendants” for a large sum ; it further orders “ the 
respondents, second and third defendants” to pay a 
sum for the. ‘appellants’ costs of the appeal; and 
finally it orders “the respondents second and third 
defendants”. to pay the plaintiffs’ costs in the lower 
court. 

Their Lordships feel grave doubts as to the exact 
effect of such a decree. The second and _ third 
defendants in the suit were Mr. Laurence Dawson 


‘and Mr. Heaton; but they were not respondents to 


the appeal. The only respondents to the appeal 
were the Bank, who were not parties to the suit 
when the decree which is appealed from was pro- 
nounced. Mr. Laurence Dawson and Mr. Heaton 
cannot be the victims aimed at by the High Court 
decree ; yet if “the second defendant” referred to 
in the High Court decree means the Bank, it would 
seem that the appellatc-itribunal is exercising original 
jurisdiction over a company which was not a party 
to the. suit when the decree appealed from was pro- 
nounced, and is even ordering that company to pay 
the costs of the original hearing. Further, if “the 
second defendant” means the Bank, then “the 
third defendant” can only mean Mr. Hugh Dawson, 
who is no party either to the action or the appeal, 


‘and against whom no claim has ever been made. 


Here, indeed, is a comedy of errors, all of which 
might have been avoided if the Bank had remained 
throughout the sole co-defendant with Saw Kai. 
The liquidation could make no difference in this. 
regard: the claim of the plaintiffs was a claim 
against the Bank, and not against the liquidators. 
The change which was brought about by the liquida- 


-tion in regard to the suit was merely this, that in 
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the conduct of their defence the Bank would, befére 
liquidation, act through the directors, during liquida- 
tion through the liquidators, and after the termination 
of the liquidation through the directors once more. 
If these considerations had been kept in mind, the 
present tangle could never have arisen. 

Their Lordships -have thought it right to call 
attention to these etrors in order that in the future 
such mistakes may be avoided. In the present case 
these mistakes might well have made it difficult to 
proceed with the hearing of the appeal, but for the 
fact that, as their Lordships were informed, the 
decree of the High Court had actually been enforced 
upon the footing that it was an effective decree 
made against the Bank as sole co-defendant to the 
suit with Saw Kai; and that the Bank were willing 
to waive any irregularity and treat the decree as an 
effective decree, as indicated above. 

Their Lordships will humbly advise His Majesty 
that this appeal should be allowed, the decree of the 
High Court set aside, and the decree of the District 
Judge restored without variation. The respondents 
must pay the appellants’ costs of the appeal to the 
High Court, and of this appeal. 


Solicitor for appellants: J. E. Lambert. 


Solicitors for respondents : Bramall & Bramall. 
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FULL BENCH (CIVIL). . 


Before Sir Arthur Page, Kt., Chief Justice, Mr. Justice Mosely, and 
Mr. Justice Ba U, 


MA KYI v. MA THON AND ANOTHER.* 


Mortgage—Usufructuary mortgage—FPossession by mortgagee under oral 
arrangement—Requirements of the law—Absence of registered instrument— 
Suit by mortgagor for redemption—English equitable doctrines, application of 
Evasion of statutory law of India—Remedy of morigagor and morigagec— 
Transfer of Property Act (IV of 1882 and XX of 1929), ss. 53 (A), 58(d), 
59—Registration Act (XVI of 1908), ss. 17, 49—Specific Relief Act (I of. 
1877), s, 27 (A). ; 


Notwithstanding the provisions of s. 59 of the Transfer of Property Act 
cultivators in India and in Burma are wont to obtain loans by delivering 
their lands to the lenders upon the terms that the lenders may remain in 
possession until the loan is repaid, and appropriate the fruits of the land 
towards the repayment of the principal andjor of the interest due under the - 
loan. Such transactions are usufructuary mortgages within s.58 (d) of the 
Transfer of Property Act, and unless the instrument of mortgage in such a 
case is in writing, and the transaction also falls within s. 53 (A) of the Act, 
the terms of the mortgage cannot be relied on as a ground of attack or of 
defence by either the plaintiff or the defendant in a mortgage suit, except 
in cases in which they are embodied in a duly registered. written instru- 
ment. 


It is wrongful, and in the long run a harmful circumvention of the law 
to meet individual cases of hardship, to apply by analogy an English 
equitable doctrine affecting the provisions of an English statute relating to 
the right to sue upon a contract, with the result that an interest in land 
s created withoutjany writing, and which the Transfer uf Property Act enacts 
can only be created by means of a registered instrument, It amounts to an 
obvious. and substantial evasion of the law enacted under the Registration 
Act and the Transfer of Property Act. 


Ariff v. Sadunath Majumdar, 58 IA. 94, s.c. LL.R. 10 Ran. 5302— 
followed. 


Bon Lon v. Po Lu, 8 L.B.R. 553; Currimbhoy & Co., Lid, v. Creet, 
LL.R. 60 Cal. 980; Kurri Veerareddi v. Kurri Bafireddi, 11..R. 29 Mad. 
336; Ma Htwe v. Maung Lun, 8 L.B.R. 334; Maung Myat Tun Aung v. 
Maung Lu Pu, L.L.R. 3 Ran. 243; Maung San Min v. Maung Po Hlaing, 
LLR. 4 Ran.1; Meung Shwe Goh v. Maung Inn, 10 L.B.R. 120; Nemtulla 
Tyeballi v. Safiabu Allibhai, 37 Bom. L.R. 82; Official Assignee v. 
M, E. Moolla Sons, Lid., 1.L.R. 12 Ran. 589; Pir Bakhsh v. Mohamed 
Tahar, 1.L.R. 58 Bom. 65C; Royenddi Sheik v. Kali Nath Mookerjee, 1.L.R. 
33 Cal. 985—referred to. y 





* Civil Reference No, 3 of 1935 arising out of Civil Second Appeal 
No. 303 of 1934 of this Court. 
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C.A.M.K.R. Chettiar v. Ma Kyaw, LL.R. 6 Ran. 270; Ma Ma Ev, 
Maung Tin, 1L.R. 2 Ran. 479; Maung Kin Lay v. Maung Tun Thaing, 
LL.R. 5 Ran. 679; Maung Myat Tha Zan v. Ma Dun, 1.L.R. 2 Ran. 285; 
Maung Ok Ky v. Ma Pu, V.1.R. 4 Ran. 368; Maung Tun Ya v. Maung 
Aung Dun, 1.U.R. 2 Ran. 313; Verkalesh Damodar v. Mallappa, I.L.R. 46. 
Bom, 722; Vizagapatam Sugar Development Co., Lid, v. Muthuramareddi, 
LL.R. 46 Mad. 919—treated as overruled, 

A person cannot sue for the redemption of his property under an oral 
mortgage which by law must be created by a registered instrument, He 
can, however, sue for possession relying on his title. The defendant cannot 
rely on an oral mortgage to retain possession, but he may in a proper 
Case apply for a stay of proceedings in order to enable him to compel the 
plaintiff to execute an instrument in his favour which could be duly 
registered, 


Pir Bakhsh v. Mahomed Tahar, U.L.R. 58 Bom. 650—referred to, 


The following order of reference for the decision 
of a Full Bench was made by 


Dunxxvey, J.—The suit in the Township Court of Myittha, 
out of which this second appeal arises, was brought by Ma Kyi, 
as the heir and legal representative of her husband Maung 
Htwe (deceased), for recovery of possession of two holdings of 


‘agricultural land on payment of a sum of Rs. 380. In first’ 


appeal to the District Court of Kyauksé, the learned Additional 
District Judge has wrongly described the suit as a suit for 
redemption. The facis which have been found are that 
on the 12th May, 1924, Maung Htwe delivered to the 
defendanis-respondents, Ma Thon and Maung Saw Hla, 


possession cf these two holdings of land as security for a debt: 


of Rs, 380, taken by him at various times as loans from the 
respondents, and it was agreed that on re-payment of this 
amount the lands should be returned, and that in the mean- 
time the respondents should enjoy the usufruct of the lands. 
The transaction was oral and no document was executed. 
Subsequently in 1926 Maung Hiwe took a further advance of 
Rs. 125 on the security of pcssession by the respondents cf 
these lands. This transaction was also oral. Both transactions, 
therefore, amounted to abortive usufructuary mortgages which 
cannot be proved for lack cf registered deeds. The 
respondents were prepared to re-deliver pcssession of the lands 
to the appellant on payment of the total sum advanced, namely, 
Rs. 505. The Township Court granted a decree for recovery 
of possession on payment of Rs. 505. In form, this decree 
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was correct. The Additional District Judge on first appeal,. 
while upholding all the findings of the Township Court, 
incorrectly passed a preliminary decree for redemption as if 
the suit were a suit on a mortgage, which it was not. | 

Both Courts have fcund that the subsequent ‘advance of 
Rs. 125 was made, as alleged by the respondents.- The; 
appellant has admitted the original loans amounting to Rs. 380, 
and has admitted liability to repay this amcunt before she can. 
recover possession. She has denied the subsequent advance 
of Rs. 125. The sole point raised before me in this appeal is 
that as the transaction whereby the further and unadmitted. 
advance of Rs. 125 was taken was not by regisiered deed, and 
as the transaction was in the nature of an usufructuary mort- 
gage for a sum exceeding Rs. 100, which can only be créated 
by registered deed under the prcvisions of section 17 (1) (b) 
of the Registration Act, oral evidence to prove the transaction 
was entirely inadmissible and, therefore, the appellant was 
entitled to recover the lands on payment of the admitted 
amount of Rs. 380. 

This contenticn raises the question of the correctness of the’ 
decision of this Court in the case of Maung Tun Ya v. Maung 
Aung Dun and one (1), which followed certain prior decisions 
of the late Chief Court of Lower Burma, and has been 
followed in several subsequent decisions, both reported and 
un-reported, of this Court. Cases of this description are Maung 
Aung and one v. Maung Shwe Lin and one (2); Maung San 
Min and one v. Maung Po Hlaing and others (3) ; and Maung 
Sin and another ¥. Maung So Min (4). In Ma Htwe v. Maung 
Lun (5), which arose out of a suit for redemption of a mortgage 
invalid for want of registration, there occurs the dictum “It may . 
be that if the plaintiff had sued for possession on the ground of 
her title only she would have been entitled to a decree with- 
out paying anything, * *.”, and this dictum appears to be in 
accordance with the judgment of Mookerjee J. in the case 
of Royzuddi Sheik v. Kali Nath Mookerjee (6), in the course of 
which he states “It is an established doctrine that equity will 
not contravene the positive enactments or requirements of law 
and defeat its policy by supplying, under the guise of amending 


(1) (1924) LL.R, 2 Ran. 313. (4) (1930) LL.R, 8 Ran, 556. 
(2) 1 Bur. LJ. 203. (5) 8 L.B.R. 334-at p. 335, 
(3) (1926) 1L.R.4Ran.1. (6): (1906) 1.L.R. 33 Cal, 985, al p. 995, 
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defective instruments, those Ceficient elements of form without 
which the agreement is absolutely void, even as between the 
parties to it.’ The ratio decidendi of the judgment in Maung 
Tun Ya’s case (1) appears to be the doctrine of part performance, 
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for, referring to this doctrine, Carr J. states in the course of DUNKLEy, J. 


his judgment (at page 317) “If it is so applicable then it 
would seem that a mortgagee in possession under an invalid 


mortgage is entitled to retain possession until! the mortgage — 


-debt is paid off. He can therefore resist a suit for possession, 
based merely cn litle, by his mortgagor. * * * The 
mortgagor therefore has no ‘legal remedy open to him and 


unless his mortgagee will allow redemption he loses his 


property altogether. The result is obviously inequitable.” 
But it has new been held by their Lordships of the Privy 
Council! that the equitable doctrine of part performance, 
except us enacted in secticn 53 (A) of the Transfer of 


Property Act, has no application in India—see Ariff v.— 


- Jadunath Majumdar (2) and Pir Bakhsh v. Mahomed Tahar (3). 
Therefore, apparently a mortgagee in posression under an invalid 
mortgage cannot resist a suit for possession, based merely on 
title, by his mortgagcr, and the dictum in Ma Hiwe’s case (4), 
that the mortgagor is entitled to recover possession without 
paying anything, would seem to be correct. It is clear that a 
person put into possession of land under an invalid usufruc- 
tuary mortgage has, in consequence of tke provisions of section 
49 (a) cf the Registration Act, no rights whatever in the land, 
and it has been held in Maung Tun Ya's case (1) that his 
‘possession does not amount to a charge on the land, within 
the meaning of section 100 cf the. Transfer of Property Act. 
See also on this point Royzuddi Sheik v. Kali Nath Mookerjee 
(5) and P.R-P.R. Somasundram Chettiar v. Y.P.N. Nachiappa 
Chettiar (6). The effect of the decisions in Maung Tun Ya v. 
Maung Aung Dun (1) and similar cases is apparently that a 
creditor is thereby enabled to recover a debt which otherwise 
would be barred by time. Apparenily, the correct principle was 
stated in the case of Mla Htwe v. Maung Lun (4), and the 
plaintiff in such a suit is entitled to recover the land without 


(1) (1924) LL. 2 Ran. 313. (4) 8 L.B.R. 334 at p. 335, 
(2) (1931) LL.R. 58 Cal. 1235. (5) (1906) I.L.R. 33 Cal. 985. 
(3) (1934) LL.B. 58-Bom. 650. {6} (1924) LL.R. 2 Ran. 429. 
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payment if the suit is brought. within | time. The defendant 
will, of course, have a separate cause of action to recover his. 
debt if his suit is brought within time. Consequently, I am of 


opinion that the decision in Maun’ Tun Ya v. Maung Aung 


Dun (1) requires further consideration. I therefore refer to a. 
Full Bench for decision the following question : 

“Where a person has been put into possession of land as. 
usufructuary mortgagee, and the morigage is invalid 
for want of a registered document, is the true owner 
of the land in a suit for possession entitled to recover 
possession without payment of the amount cof the 
debt?” 


Aung Gyaw for the appellant. Where the prin- 
cipal money secured by a mortgage -is over Rs. 100 a 
mortgagee cannot give oral evidence of the mortgage, 
and that is what the mortgagee is seeking to do in 
this case. Under such circumstances there is no 
defence to a suit by the true owner for recovery of 


possession of his property. 


Wellington for the respondent. In consideration 
of a sum of Rs. 125 lent to the appellant the 
respondent was allowed to remain in possession of 
the property in suit. He was put in possession of 
the property under an earlier mortgage for Rs. 380. 
The transaction is in the nature of a charge falling. 
under s. 100 of the Transfer of Property Act, and 
no registered instrument is necessary for the creation 
of a charge. The loan is charged on the property, 
and until it is repaid the borrower has no right to 
claim it back. Aditya Prasad v. Ram Ratan Lal 
(2). The present suit is framed as a suit for posses- 
sion and the defendant therefore is entitled to raise 
the defence in question. The plaintiff did not frame 
the ‘suit.as a suit for redemption because he knew 
that the suit would fail. 

(1) (1924) LL.R. 2 Ran. 313. i2) LL.R. 5 Luck, 365, 
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[Pacr, C.J. Even as a suit for possession the 
plaintiff would be entitled to succeed because the 
defendant has derived no valid title to the property.] 


Maung Tun Yav. Maung Aung Dun (1) directly 
supports the respondent. The defendant is entitled 
in equity to retain possession of the land till his 
debt is repaid. See also Ma Htwe v. Maung Lun 
(2); Kaw Lu v. Maung Ke (3); Maung San Min v. 
Maung Po Hlaing (4); Maung Kin Lay v. Maung 
Tun Thaing (5); Maung Sin v. Maung So Min (6). 

In Ko Yan v. Ma Mai Wi (7) the decision in 
Ariff v. Jadunath (8) was followed, and it was held 
that no title passed in similar circumstances except 
by a registered deed. But the equity of the case 
has also to be considered, and where the relation 
of mortgagor and mortgagee has been created, and 
immovable property has been given as security for 


the repayment of the debt it is right to regard the. 


transaction as creating a charge on the property. 
Royzuddi v. Kali Nath (9). The respondent can 
then give evidence to show how he came into 
possession. Verada Pillai v. Jeevarathnammal (10). 


PaGE, C.J.—This case raises a question of 
considerable importance to the public generally, and 
in particular to cultivators of the soil in Burma and 
India, The question propounded is : 


“Where a person has been put into possession of land as. 
usufructuary mortgagee, and the mortgage is invalid for want 
of a registered document, is the true owner of the land in a 
suit for possession entitled to recover possession without pay- 
“ment of the amount cf the debt?” 


(1) LL.R. 2 Ran, 313. (6) LL.R. § Ran, 556. 
(2) 8 L.B.R, 334. (7) LL.R. 10 Ran. 529. 
(3) 8 L.B.R. 556, (8} LL.R. 58 Cal. 1235. 
(4) LL.R. 4 Ran. 1. (9) LL.R. 33 Cal. 955. 


(5) LL.R. 5 Ran. 679, (10) LL.R. 43 Mad. 244. 


279 


1935 
Ma Kyr 


v. 
Ma THON. 


280 


1935 
Ma Kyi 
v, 

Ma THON. 


. PAGE, C.J. 


INDIAN LAW REPORTS.  [Vot. XIII 


It is an inveterate habit of cultivators to mortgage 
their lands orally for loans of Rs. 100 and upwards, 
without executing and/or registering an instrument 
of mortgage. 

Now, the Transfer of Property Act was passed in . 
1882, 53 years ago, and by section 59 of that Act it 
is provided that : 


“Where the principal money secured is one hundred 
rupees or upwards, a mortgage can be effected only by a 
registered instrument signed by the mortgagor and attested by 
at least two witnesses.” : 


Nevertheless, both in India and in Burma culti- 
vators, in the teeth of the express terms of the 
statute, are still wont to obtain loans by delivering 
their lands to the lenders upon the terms that the 
lenders may remain in possession until the loan is 
repaid, and appropriate the fruits of the land towards 
the repayment of the principal and/or of the interest. 
due under the loan. There does not appear to me 
to be any escape from the conclusion that such tran-_ 
sactions are usufructuary mortgages within section 
58(d) of the Transfer of Property Act. It follows, 
therefore, that unless the instrument of mortgage in 
such a case is‘in writing, and the transaction also 
falls within section 53(A) of the Transfer of 
Property Act, the terms of the mortgage cannot be 
relied on as a ground of attack or of defence by 
either the plaintiff or the defendant in a mortgage 
suit, except in cases in which they are embodied in 
a duly registered written instrument. (Registration 
Act, XVI of 1908, sections 17 and 49.) 

The persistent neglect of lenders and borrowers, 
particularly in the mofussil, to conform to the 
provisions of the law when seeking to effect loans 
on mortgage has led to much unhappiness, and often 
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in the minds of the cultivators to much injustice 
also. I venture to think that it would be a benevolent 
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the local executive authorities if steps were taken 
to call the attention of the untutored proletariate to 
the necessity of executing and registering a written 
_instrument when obtaining loans on mortgage of 
their lands for Rs. 100 or upwards.. 

Meanwhile, the Courts have had recourse to 
certain doctrines recognized by Courts of Equity 
in England for the purpose of redressing the hard- 
ship that it was thought would follow the rigorous 
enforcement of the law. The result of applying 
such principles of equity, however, in cases where 
the Registration Act or the Transfer of Property Act 
requires a particular transaction to be carried out 
by means of a registered instrument is that a serious 
encroachment has been made upon the law of 
‘registration, the salutary effect of which in. India 

sand in. Burma cannot be gainsaid, and much more 
harm than good is done. In this connection I 
desire to refer to the following observations by 
White C.J. in Kurri Veerareddi and others v. Kurri 
Bapireddi and another (1): 

“The application of the strict letter of the law untempered 
by equitable considerations may, no doubt, at first, result in 
hardship to individuals. But as soon as it is known to be well 
settled that the strict letter of the law will be applied, cases 
of individual hardship will cease to occur, and full effect will 
be given to the considerations of public policy on which the 
enactment in question is based. 

The application of the letter of the law leads to certainty 
of title and to a diminution of the opportunities for perjury. 
The tempering of the letter of the law by recognizing equities 
which would take a case out of the statute, leads in precisely 
the opposite direction.” 


(1) (1906) I.L.R, 29 Mad. 336 at p. 341. 
21 


PaGE, C.J. 
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I am glad to think that sinee-the. decision of 
the Privy Council in Ariff v. Jadunath Majumdar 
(1), Currimbhoy and Company, Limited: v. Creet (2), 
Pir Bakhsh v. Mahomed Tahar (3) and. Maung Shwe 
Goh v. Maung. Inn (4), except as provided in sec- 
tion 53 (A) of the Transfer of Property Act. and: sec- 
tion 27 (A) of the Specific Relief Act, those cases in 
which attempts have been made to evade the law 
of registration by applying in India principles of 
equity, the enforcement of which is regarded in 
England as a. legitimate mode by which the law 
can be circumvented; no longer can be treated as 
laying down the law correctly, and are not to be 
followed. 

In the present case the plaintiff sued to recover 
possession of certain immovable property on pay- 
ment of Rs. 380 to the defendants. In paragraph 3 
of the plaint it is alleged that the plaintiff's father 
had delivered possession of the said lands 
‘to the defendants in payment of various loans taken 
previously, amounting to Rs. 380, with the promise that the 
lands shall be returned with delivery of possession after 
working them for three years and three harvests.” 

In paragraph 4 it is further alleged that on the 
plaintiff demanding re-delivery of the lands on pay- 
ment of Rs. 380 

“the defendants gave a reply-notice stating that they were 
willing to return the said lands, but they contended that the 
mortgage money fcr.the suit lands and other lands was not 
Rs. 725 but Rs. 925, and that they. were willing to return the 
lands only on payment of Rs 925.” 

In paragraph 3 of the defence the defendants 
admitted that the lands in suit had 

(1) (1931) L.R. 58 LA. 91; (2) (1932) I.L.R. 60 Cal. 980. . 


LL.R. 10 Ran. 5307. (3) (1934) LL.R. 58 Bom. 650. 
(4) (1916) LL.R. 44 Cal. p. 542; 10 L.B.R. 120. 
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“been, delivered, to them for the original, sum.of money Rs. 380; 
and the same lands have been taken over with delivery of 
possession. That in about the month of Tabodwe, 1288, B.E. 
(1927) a further sum of Rs. 125, on request, was taken on the 
said lands, with the promise that this sum of Rs. 125 shall be 
‘returned together with the previous sum taken, ie., Rs. 380, 
on redemption of the said lands, i.e, by payment of a total 
sum of. Rs. 505; therefore as the further advance was taken 
on this promise, these. lands cught not to. be returned on pay- 
ment of Rs. 380 only but they ought to be returned only on 
payment of Rs. 505.” , 


It was common ground at the trial that no 
document embodying the terms of this transaction 
was executed or registered, although a mutation of 
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names in the register had been made. In my © 


opinion, with all due respect, the present suit is 
framed as a suit for redemption of lands which are 
the subject of an oral usufructuary mortgage on 
payment of Rs. 380, the principal amount due under 
the loan; the real issue in the suit being whether 
the amount due under the alleged mortgage upon 
payment of which redemption should be allowed 
was Rs. 380 or Rs. 505. 

Both the lower. Courts have passed a-decree in 
favour of the plaintiff, the trial Court “for the 
tecovery of possession of the suit lands on payment 
of Rs. 380”; the Additional District Court “ for 
redemption of the lands on payment of Rs. 505 
within six months.” In my opinion, the suit in its 
present form cannot be sustained inasmuch as the 
plaintiff pleads. and relies on the oral mortgage. 
[Ma Htwe v. Maung Lun (1); Bon Lon and others 
v. Po Lu (2); Kurri Veerareddi and others v. 
Kurri Bapireddi and another (3); Royzuddi Sheik v. 





(1) (1916) 8 L.B.R. 334, (2) (1916).8.L.B.R. 553, 
(3) (1906) LL.R. 29 Mad, 336 at p. 344. 
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Kali Nath Mookerjee (1) ; Ariff v. Jadunath Majumdar 


(2); Currimbhoy and Company, Limited v. Creet (3) ; 


Pir Bakhsh v. Mahomed Tahar (4); Maung San Min 
v. Maung Po Hlaing (5); Maung Myat Tun Aung 
v. Maung Lu Pu (6); The Official Assignee v. 
M. E. Moolla Sons, Ltd. (7); Nemtulla Tyeballi v. 
Safiabu Allibhai (8).] For the. same reason the 
defendants are not entitled to prove the alleged oral 
mortgage of the lands for an additional sum of 
Rs. 125. 

The proper course for the plaintiff to have 
taken in the present case would have been to have 
sued for possession relying on her title which was 
not and could not be disputed. To such a suit 
there would have been no defence, for the only 
ground upon which the defendants could have 
claimed to remain in possession would have been 
based upon the alleged rights which they had — 
acquired under the oral mortgage on which it was 
not permissible for them to rest their title, and 
which could not be proved. 

It has been held over and over again by the 
Courts in Burma and elsewhere in India, however,— 
founding upon the doctrine of part performance 
which is applied by the Courts in England in 
administering jurisdiction in equity—that to a suit 
for possession based on the plaintiff’s title it would 


_be a good defence that the defendant was in 


possession under an oral mortgage or an oral agree- 
ment for sale or for a lease. Further, it has been 
held that where a suit was framed in terms similar . 


(1) (1906) ILL.R. 33 Cal. 985, (4) (1934) I.-L.R. 58 Bom 650. 

(2; (1931) L.R, 38 LA. 91; (5) (1926) LL.R, 4 Ran, 1. 
LL.R. 10 Ran. 530v. (6) (1925} LL.R, 3 Ran. 243. 

{3) (1932) LL.R. 60 Cal. 980, (7} (1934) LL.R. 12 Ran. 589. 


(8) (1934) 37 Bom. L.R. 82. 
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fo those in the present case, and the plaintiff 
claims possession only on payment of the amount 
due under the loan the Court ought to strive to 
hold that the suit is a title suit, and a decree in 
the above sense ought to be passed in the plaintiff’s 
favour ; although 


“it is true that the giving to them of a decree in the terms 
they ask would have the same effect as a Cecree for redemp- 
tion of a usufructuary mortgage” 


[per Brown J. in Maung Kin Lay v. Maung Tun 
Thaing (1)]. With all due respect, in my opinion, 
a decree passed in favour of the defendant on the 
first ground or in favour of the plaintiff on the 
second would operate as an obvious and substantial 
evasion of the law enacted under the Registration 
Act and the Transfer of Property Act; and, as 
Lord Russell pointed out in Ariff v. Jadunath 
Majumdar (2) 


“that an English equitable doctrine affecting the provisions of 
an English statute relating to the right to sue upon a contract, 
should be applied by analogy to such a statute as the Transfer 
of Property Act, and with such a result as to create without 


any writing an interest which the statute says can only be. 
created by means of a registered instrument, appears to their 


Lerdships, in the absence of some binding authority to that 
effect, to be impossible.” 


Of course it may be that where a plaintiff has 
sued for possession of immovable property the 
defendant would be entitled to apply for a stay of 
proceedings “in order to enable him to compel 
the plaintiff to execute an instrument in his 
favour. which he could have . duly . registered.” 





(1) (1927) LLL.R. 5 Ran. 679 (2) (1931) L.R. 58 LA. 91; 
at p. 682. LL.R. 10 Ran. 530n, 
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[Pir Bakhsh v. Mahomed Tahar (1).] It depends 
on the circumstances. But, as Lord Macmillan 
observed in that case, 


“the remedy thus available to the defendant would not have 
depended on any recognition of the agreement of sale as in 
itself a defence to the action of ejectment, but rather on the 
principle that the Court will not grant a decree of eject- 
ment which can at once be rendered ineffective by the same 
Court being required to grant a decree of specific perform- 
ance resulting in reinstatement.” 


In the present case, however, no such question 
arises. 

For the reasons that I have stated, and having 
regard to the principles enunciated in- Arif v. 
Jadunath Majumdar (2), I am of opinion that in 
Maung Myat Tha Zan v. Ma Dun (3); Maung Tun 
Ya v. Maung Aung Dun (4); Ma Ma E v. Maung 
Tun (5); Maung Ok Kyi v. Ma Pu (6); Maung 
Kin Lay v. Maung Tun Thaing \7); C.A.M.K.R. 


Chettiar v. Ma Kyaw (8); Vizagapatam Sugar 


Development Company, Limited vy. Muthuramareddi (9). 
and Venkatesh Damodar Mokasti v. Mallappa 
Bhimappa Chikkalki (10) the law was not correctly 
stated, and that these cases must be regarded as 
having been overruled. 

I would answer the question propounded in the 
above sense. 

We are now informed that the parties have 
composed their differences, and apply that a consent 
decree may be passed ordering that the plaintiff in 





(1) (1934) LL.R, 58 Bom. 650. (5) (1924) .1.LiR. 2 Ran. 479. 
(2) (1931) LAR. 58 LA. 91 ; (6) (1926) ILL.R. 4 Ran, 368. 
LL:R. 10 Ran. 530/. (7) (1927) LL.R. 5 Ran. 679 at p. 682, . 
(3) (1924) LL.R, 2 Ran. 285, (8) (1928) LL.R. 6 Ran. 270. 
(4) (1924) LL.R. 2 Ran. 313. (9) (1923) I.L.R. 46 Mad. 919. 
(10; (1921) LL.R. 46 Bom. p. 722. 
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the suit be entitled to recover possession of the 
suit lands upon payment by her to the defendants 
of the sum of .Rs. 442-8-0. Each party to pay their 
own costs throughout. 

The proceedings will be returned to the referring 
Court for a decree to be passed in the above sense. 


MosELy, J.—I agree. 


Ba U, J.—I agree. 


CRIMINAL REVISION. 


Before Mr. Justice Mosely. 
KING-EMPEROR »v. NGA TUN LU.* 


Appcal—Order of imprisonment in default of furnishing sccurity—Criminal 
Procedure Codc (Act V of 1898), ss. 123, 415—Oreler to furnish securi ly to keep 
the peace not appealable. 


There is no general provision in the Criminal Procedure Code allowing an 
appeal from an order of imprisonment in default of furnishing security passed 
under s, 123 of the Code. Under s. 415 a sentence which would not otherwise 
be subject to appeal is not appealable merely because the person affected has 
been ordered to furnish security to keep the peace. 


MosgELy, J.—The respondent, Nga Tun Lu, who 
gave his age as seventeen, was found guilty of obscene 
conduct with intent to insult the modesty of a woman, 
an offence under section 509 of the Indian Penal 
Code, and was sentenced to a fine of Rs. 10 or in 
default ten days’ rigorous imprisonment. He was also 
required, under section 106 of the Criminal Procedure 
Code, to execute a bond to keep the peace in the 
sum of Rs. 50 with two sureties for one year. 





* Criminal Revision No. 915A of 1934 fromthe order of the Township 
Magistrate of Pwinbyu in Criminal Regular Trial No. 182 of 1934. 
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Considering the nature of the offence and the youth 
of the accused, I doubt whether an order to keep 
the peace should have been passed in this case at all, 
certainly not for so long a period. The respondent was 
unable to pay the fine or to furnish the security, and 
it was, therefore, ordered that at the expiration of 


-the rigorous imprisonment directed in default of 


payment of the fine he should suffer simple imprison- 
ment until he furnished the necessary security. He has. 
been in jail since the 22nd of August, something over 
three months. : 

On appeal the learned Sessions Judge dismissed 
the appeal on the. ground that no ‘appeal lay. This 


- js correct. An appeal is allowed under section 406 


of the Criminal Procedure Code from any order to 
keep the peace under section 118 of the Criminal 
Procedure Code, but section 118 of the Criminal 
Procedure Code which is part of Chapter VIII-B, 
headed “ security for keeping the peace in other cases 
and security for good behaviour”, only refers, in the 
case of a breach of the peace, to an order passed on 
an enquiry under section 107 of the Criminal Pro- 
cedure Code. That is again clear from the wording 
of section 123 (1) of the Criminal Procedure Code, - 
which differentiates orders under section 106 and section 
118 of the Criminal Procedure Code. Under section 
415 of the Criminal Procedure Code no sentence which 
would not otherwise be liable to appeal is appealable 
merely on the ground that the person affected is ordered . 
to find security to keep the peace. As the substantive 
sentence in this case was not appealable no appeal 
lay. There is no general provision in the Code for 
allowing an appeal from an order of imprisonment in 
default of furnishing security passed under section 123 
of the Criminal Procedure Code, and perhaps it was 
not contemplated that an-order to furnish. security 
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under section 106 of the Criminal Procedure Code 
would be coupled with a non-appealable sentence. 
In my opinion it should rarely, if ever, be necessary 
to do this, and it should certainly not be done until 
it has been ascertained that the accused is able to 
furnish security. 

- In the present case I consider that the respon- 
dent has been more than sufficiently punished. The 
Magistrate’s order will be modified to one directing 
the respondent to furnish security to keep the peace 
under section 106, Criminal Procedure Code, for a 
period of three months. The respondent will, there- 
fore, be released forthwith. 


CRIMINAL REVISION. 


Before Mr. Justice Mosely. 


U HPAY LATT v. MA PO BYU.* 


Maintenance order—Enforcementi by the magistrate passing the order— Residence 
of the person liable—Criminal Procedure Code (Act V of 1898), ss. 488 (3), 
490—Proviso to s. 488 (3), meaning of. : 

The provisions of s. 490 of the Criminal Procedure Code are supplementary 
to those of s. 488 (3). which allow the magistrate who passed the order for 
payment of maintenance to enforce it. It is not obligatory that the order shall 
‘be enforced in the district in which the person directed to pay lives. 

Ma Thaw v. King-Emperor, 7 L.B.R. 116—referred to. 

The proviso to s. 488 (3) is intended to prevent a person entitled to mainten- 
ance from being negligent and allowing arrears to accumulate, but it isnot 
intended for the benefit of the person who evades payment by avoiding service 
of process ; 

The respondent applied on the 18th July 1933 for 4 months’ maintenance 
ending June 1933. The case had to be closed asthe applicant could not be 
found. She then applied on the 31st May 1934 for 15 months’ maintenance in 
arrears. 

Held, that the application lay. 


* Criminal Revision No. 792B of 1934 from the order of the Headquarters 
‘Magistrate, Sandoway, in Criminal Misc. Trial No. 23 of 1934. 
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A. N. Basu for the applicant. The order of the 
Magistrate is primd facie illegal. . Under the 2nd proviso 
to s. 480 (3) of the Criminal Procedure Code no 
warrant can be issued for the recovery of arrears of 
maintenance unless the application is made within one 
year from the date on which they became due. The 
first application was made on the 19th July 1933 for the 
recovery of arrears from 1st March 1933 to June 1933. 
That case was closed on 12th October 1933 as the 
respondent could not be served with notice. The 
second application out of which the present revision 
arises was filed in May 1934, and in it the amount 
mentioned in the first application was also included. 
The first application having been closed it must be 
deemed to have been rejected, and arrears of main- 
tenance can be claimed only from July 1933. 


R. M. Sen for the respondent. The second appli- 
cation was in fact a continuation of the first appli- 
cation. All that is laid down by the 2nd proviso to 
s. 488 (3) is that the application for the enforcement of 
arrears of maintenance must be made within a year ; 
it does not bar the recovery of any amount if the 
application is within time. The firs: application was 
within time; so was the second; and they cannot 
be treated as separate applications. Moreover, on 
equitable grounds the respondent is entitled to the 
relief asked for. 


MOSELY, J.—There is nothing in the first ground 
for revision that the order of maintenance could only 
be enforced,—vide section 490, Criminal Procedure 
Code,—in the district in which the person ordered — 
to pay lives. The provisions of that section are merely 
supplementary to those of section 488, sub-section 
(3), Criminal Procedure Code, which allows the 
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Magistrate who passed the order for payment of main- 
tenance to enferce it, as was pointed out as long 
ago as Ma Thaw v. King-Emperor (1). 

The other ground is that the present respondent 
was not entitled to recover arrears of maintenance 
for more than a period of 12 months prior to the 
present application. 

In Criminal Miscellaneous No. 37 of 1933, insti- 
tuted on the 18th July 1933, she applied for main- 
tenance at the rate of Rs. 20 per mensem for 4 months, 
March to June 1933. The case had to be closed 
as the present applicant could not be traced. Then 
in Criminal Miscellaneous No. 23 of 1934, the case 
now in question, instituted on the 31st May 1934, 
she applied for the 15 months’ maintenance in arrears, 
that is to say from the starting date of her original 
application, ist March 1933, to the 31st May 1934. 

The proviso to section 488 (3) reads as follows : 


“ Provided, further, that no warrant shall be issued for the 
recovery of any amount due under this section unless application 
be made to the Court to levy such amcunt within a period of one 
year from the date on which it became due.” 


This proviso does not say that no such warrant shall be 
issued except on an application made to levy such 
amount within a period of one year from the date 
on which it became due. 

The proviso was clearly enacted to prevent the 
person in whose favour an order for maintenance was 
made from being negligent and allowing arrears to pile 
up until their recovery would become a hardship or an 
impossibility. It was not meant that a loop hole should 
be given to the person against whom an order for 
maintenancé was made to evade payment bv preventing 
the service of process on him. In fact the proviso was 


(1) 7 L.B.R. 116. 
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evidently worded in the way it was expressly - to 
preclude the possibility of such an evasion. 

The order of the Magistrate allowing enforcement 
of the order of maintenance for 15 months was correct. 
This application in revision will be dismissed. 


APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr Justice Mya Bu. - 


THE ADMINISTRATOR-GENERAL, BURMA 
v. 
TEWARY.* 
Hovtgnse—see t for simple money-decree by mortgagee—Averment in plaint as to 


surrender of security—Attachment and sale of mortgaged property in execu- 
tion of monev-decree—Civil Procedure Code (Act V of 1908), 0. 34, r. 3 (6). 


A mortgagee who obtains a simple money-decree against his debtor, 
averring in his plaint that he surrenders his secvrity, cannot bring the 
mortgaged property to sale in execution of his decree. The mere averment in 
the plaint that he gives up his rights under the mortgage for the purpose of 
that suit cannot be regarded as an extinguishment of the mortgagee’s rights. . 


Chedi Lal v. Sadar-Un-Nisa B1bi,. 1.L.R. 39 All. 36; Inderpal Singh v. 
Mewa Lal, L.L.R. 36 All. 264—referred to. 


_ Barnabas for the appellant. A mere statement in 
the plaint that the plaintiff surrenders his security 
without effectively transferring the same to the debtor, 
and even his offer to hand over the title deeds, is not a 
valid and effectual surrender of his security. 

The decree-holder cannot proceed against the 
security on a mere allegation of surrender. He must 
file a regular suit for sale under O. 34, r. 3 (6), of the 
Civil Procedure Code, as amended by the Rule 
Committee of the High Court, corresponding to O. 34, 
r. 14, of the Code. It is tantamount to a fraud on 
the mortgagor and an abuse of the process of the 





* Civil First Appeal No. 124 of 1934 from the order of this Court on the 
Original Side in Civil Execution Case No. 598 of 1933. 
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Court ; and such a procedure also defeats the provi- 
sions of s. 68 of the Transfer of Property Act. 

' The alleged surrender was without consideration, 
and of no effect at all. The mortgage was not extin- 
guished thereby. 

Chedi Lal v. Sadar-Un-Nisa Bibi (1); Inderpal 
Singh v. Mewa Lal (2). 


N. Jeejeebhoy for the respondent. The question 
of abandonment of the mortgage security having being 
raised in the plaint the Court must be deemed to 
have applied its mind to the matter, and to have 
held that the mortgage security had been validly 
extinguished. All that section 65 (2) of the Transfer 
of Property Act requires is an abandonment of the 
mortgage security. In the present case the sale was 
voidable and not void. Ashutosh Sikdar v. Beharilall 
(3). No application to have the sale set aside has been 


made in accordance with O. 21, r. 89, and the sale ~ 


cannot now be set aside. Sorimuthu Pillai v. 
Muthukrishna Pillai (4); Seth Nanhelal v. Umrao 
Singh (5). 


PacE, C.J.—In this case a device has been 
employed, which has become not unusual, to evade 
the provisions of Order 34, rule 3 (6), of the Civil 
Procedure Code* which runs as follows : 


“In territories to which the Transfer of Property Act, 1882, 
has been extended, a mortgagee who has obtained a decree for 
payment of money in satisfaction of a claim arising under his 
mortgage shall nct be entitled to bring the mortgaged property 
to sale otherwise than. by a suit for sale under this rule, and he 
may institute such suit notwithstanding anything contained in 
‘Order 11, Rule 2.” 


(1) 1LL.R. 39 All. 36, (3) LL.R. 35 Cal. 61. . 
{2) LL.R. 35 All. 264. (4) LL.R. 56 Mad. 808, 
15) 60 M.L.J. 424. 

* As amended by the Rule Committee of this Court—Ed. 
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Order 34, rule 3 (6) is in substantially the same 
form as section 99 of the Transfer of Property Act and. 


- Order 34, rule 14, of the Civil Procedure Code, 1908. 


The object of these provisions is to prevent a person 
who has lent money upon the security of a mortgage 
from selling the property to liquidate the debt without 
giving the mortgagor or other person interested an 

opportunity of ee the property according to 

law. 

In the present case the respondent brought a 
suit for a money decree in the Small.Cause Court, . 
and in paragraph 2 of the plaint. he stated “that. 
plaintiff surrenders his security and is claiming a 
simple money decree only.” The respondent obtained 
the money decree which he sought in the Small Cause 
Court. The decree was transferred to the Original 
Side of the High Court for execution, and the respon- 
dent then applied for leave to execute the decree: - 
against the property which under the mortgage was 
security for the loan for the payment of which he nad 
obtained the money decree. 

On the 16th July 1934 the Administrator-General, 
who represented the estate of the judgment-debtor,: 
applied under section 47 and Order 34, rule 3 (6), 
for an order that the proclamation for sale might be 
cancelled and. that the order for sale might be set 
aside. The application was dismissed by the Deputy 
Registrar, and on appeal by Leach J.: From the 
order of Leach J. refusing to set aside the order for 
sale the present appeal has beer filed. Meanwhile, 
the property has been sold. 

Now, assuming, without deciding, that the provi- 


“sions of section 68 of the Transfer of Property Act 


apply to a mortgage created by the deposit of title 
deeds (see section 96), and also that in the present 
case the mortgagor “bound himself to repay the 
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”? 


amount due under the mortgage”, the respondent 
would be entitled to sue the mortgagor-for a personal 
decree for the amount due in respect of the loan, 
provided that the Court in its discretion did not 
stay the suit under section 68 (2). 

In the present case no application was made or 
order passed under section 68 {2), and it follows that 
the personal decree passed in the Small Cause Court 
was valid in law. In my opinion, however, to such 
a decree the provisions of Order 34, rule 3 (6), apply 
[Inderpal Singh and others v. Mewa Lal and others 
(1)]. The respondent, however, contends that at the 
date when he filed his suit in the Small Cause Court 


and/or when he applied in the High Court for leave 


to execute the decree which he had obtained in that 
suit there was no subsisting mortgage in his favour 
upon the property in suit. 


At the trial no evidence was called, and the 


plaintiff did not pretend that any evidence had been 
adduced, that at any material time the mortgage in 
respect of which he had obtained the decree in the 
Small Cause Court was not subsisting. The learned 
advocate for the respondent, however, contended that 
because ‘he had pleaded in paragraph 2 of the plaint 
“that plaintiff surrenders his security” there was 
evidence that in fact the mortgage had ceased to 
exist at the time when the plaint was filed. In my 
opinion that contention is misconceived. I agree 
with the following observations by Richards C.J. 
and Banerji J. in Inderpal Singh and others v. Mewa 
Lal and others (1): 

“Tt is urged that the bar is afforded by the fact that in 
the plaint in the previous suit the plaintiffs stated that they 
relinquished their right to enforce the mortgage. If this 
statement be regarded as an agreement releasing their rights 


(1) (1914) LL.R. 36 All. 264 at p. 266. 
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as mortgagees that agreement, being without consideration, 
cannot be enforced. The mere averment in the plaint that 
the plaintiffs gave up their right under the mortgage for the 
purpose of that suit cannot be regarded as an extinguishment of 
the mortgagee’s rights ” ; 


[see also Chedi Lal v. Sadar-Un-Nisa Bibi (1)]. 

In these circumstances the application of the 
appellant that the sale proclamation should be cancelled 
and that the order for sale. should. be set aside in 
my opinion ought to have been granted. The appeal 
will be allowed, amd, as the sale has not been 
confirmed, the order for sale and the sale consequent 
upon that order will be set aside. 

As regards the costs the appellant is entitled to 


_¥ecever the two gold mohurs which he has paid 


as costs to the respondent under the order from which 
the appeal has been brought, and in addition he 


-ts entitled to his costs of the trial, advocate’s fee two 


gold mohurs, and to his costs of the appeal, advocate’s 
fee five gold mohurs. 


Mya Bu, J.—I agree. 


(1) (1916) LL.R, 39 All. 36. 
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CRIMINAL REVISION. 
Before Mr, Justice Dunkley. 
MAUNG CHIT TAY v. MAUNG TUN NYUN.* 


Defamation--Prosecution by Corporation—Defamation of Corporation, elements 
of—Corporation has no personal reputation—De novo trial, right of accused 
to demand— Non-coguisable case—Order directing payment by accused of 
process-fees and witnesses’ expenses—Criminal Procedure Code (Act V of 
1898), s. 350 (1), proviso {a}. 


The applicant published a pamphlet adversely criticising certain resolutions of 
a Municipal Committee. It was mainly an attack on certain individual members 


of the Committee, and the Committee as such suffered no damage. The Presi-. 


dent of the Committee on behalf of the Committee prosecuted the applicant for 
defamation. In the course of the trial the trying magistrate was transferred, 


and was succeeded by a new magistrate, who declined to grant the applicant’s.. 


request for a de novo trial unless the applicant deposited process-fees and 
witnesses’ expenses for re-summoning the Prosecution witnesses already 
examined, 


Held, that the right of an accused person to demand a de novo trial ona 
new magistrate succeeding the original magistrate is a statutory right, which 
cannot in a non-cognisable case be defeated by ordering that the accused shall 
deposit process-fees and witnesses’ expenses before the witnesses already 
examined before the first magistrate are re-summoned. 


Held further, that a Corporation has no reputation apart from its property 
or trade. it cannot maintain an action for a libel merely affecting personal 
reputation, Ihe words complained of, to support a prosecution, must reflect 
on the management of its business and must injuriously affect the Corpo- 
ration, as distinct irom the individuals who compose it. ‘They must attack 
the Corporation in its method of conducting its affairs, must accuse it of 
fraud or mismanagement, or must attack its financial position. A Corro- 
ration cannot bring a prosecution for words which merely affect its honour 
or dignity. Proceedings quashed. 


Metropolitan Saloon Omnibus Co. v. Hawkins, 4 H. & N. 87; Mayor ete. 
of Manchester v. Williams, (1891) 1 Q.B. 94 ; Slazengers, Lid. v. Gibbs & Co., 
33 T.L.R. 35; South Hetton Coal Co,, Ltd. v. North-Eastern News Association, 
Lid., (1894) 1 Q.B. 133—referred to. 


Thein Maung for the applicant. 
No appearance for the respondent. 





* “Criminal Revision No, 8248 of 1934 arising out of Criminal Regular 
Trial No. 51 of 1934 of mie Second Additional Special Power Magistrate, 
Paungdeé, 
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DUNKLEY, J.—The applicant U Chit Tay pub- 
lished a pamphlet’ in which he commented 
adversely on certain resolutions which, according to 
him, had been passed by the Municipal Committee of 
Paungdé. On the 10th May, 1934, the Committee 
held a special meeting to consider what action 
should be taken as a result of the publication of. 
this pamphlet and at this meeting a resolution was 


carried: by a majority that ‘‘ necessary action accord- 


ing to law be taken ” against U Chit Tay. I do 
not pretend to understand what may have been 
the meaning which the supporters of this most 
ambiguous resolution attached to it, but the Presi- . 


dent of the Municipal Committee, U Tun. Nyun, 


construed it as an instruction to him to prosecute 
U Chit Tay in a criminal Court for defamation, 
and, on the ist June, he filed a complaint against 
the applicant before the Subdivisional Magistrate of 
Paungdé, alleging that the applicant by the - publi- 
cation of this pamphlet had committed an offence 
under section 500 of the Indian Penal Code against 
the Municipality. In the heading of the complaint 
he described himself as“ President and agent of 
the Paungdé Municipality ’, and it is clear that he 
presented this complaint in consequence of the reso- 
lution of the 10th May and on behalf of the 
Municipal Committee as such, and not in his 
-personal capacity. He did not, in fact, complain 
that he personally, or any individual member of 
the Committee, had been defamed ; he complained 
that the Committee as a corporate body had been 
defamed. 

This complaint was sent by the Subdivisional 
Magistrate to the Second Additional “Magistrate of 
Paungdé for disposal and the trial proceeded. On 
the 9th November 1934, the trying Magistrate was 
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transferred and was succeeded by another Magis- 
trate. Application was then made by the accused, 
(who is the present applicant), for a de novo trial 
under proviso (a) to section 350 (1) of the Code 
of Criminal Procedure, but the new Magistrate 
declined to resummon the witnesses already examined 
unless the accused paid fees for the issue of pro- 
cess. to them, and also deposited in Court the 
expenses of these witnesses according to the pre- 
scribed scales, on the ground that the case was a 
complaint case and a non-cognisable case. Objec- 
tion has been taken before me to this order of 
the Magistrate, which was passed on the 12th 
November, and the order was plainly wrong. Under 
proviso (a) to section 350 (1) the accused had an 
absolute statutory right to claim a de novo trial, 
and the Magistrate had -no authority to limit that 
right by imposing any condition on its exercise. 
Processes issued under such circumstances fall within 
clause (ii) of sub-rule (a) (1) of rule 18 of the 
Process Fees Rules; (paragraph 1046, Burma Courts 
Manual), and should be issued free of charge, and 
the Magistrate should order the expenses of witnesses, 
recalled in the exercise of this statutory right, to 
be paid by Government under the discretion con- 
ferred upon him by section 544 of the Code of 
Criminal Procedure. 

As I have said, the complaint was laid by U Tun. 
Nyun on behalf of the Municipal Committee, 
and the further objection has been raised that the 
Committee as such cannot bring a charge of 
defamation unless it can show that it has suffered 
damage in its property in consequence »f the 
imputations alleged, and that, as no such pecuniary 
damage to the Committee is alleged in the com- 
plaint, the complaint ought to have been dismissed, 
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and the proceedings should now be quashed. — In 
the last paragraph of the complaint it is alleged 
that “this publication is made with intent to lower 
the reputation of the members of the Committee 
and to destroy the authority of the Municipality,” 
and, consequently, it is clear that the complaint 
does not allege that the Committee as such has 


suffered any damage by reason of the publication 


of U Chit Tay’s pamphlet. It is further contended 
that the pamphlet in question is nothing more than 
a fair comment on the acts of certain. members of 
the Municipal Committee and that, therefore, the 
applicant U Chit Tay is protected by the Second 
and Third Exceptions to section 499 of the Penal 
Code. With the question of “ fair comment” I should 
not now be prepared to deal, as the trial is still 
pending before the Magistrate and this is a’ defenceé 
which has been raised before him. But, in my 
opinion, the first contention must prevail. U Chit 
Tay’s pamphlet must be read as a whole, and, if, 
this is done, it is clear that the pamphlet was not’ 
an attack on the Municipal Committee as such, 
but an attack upon certain individual members of: 
the Committee, particularly one U Ba Yin, who’ 
opposed certain proposals which were brought before: 
the: Committee by other members, and which’ 
U Chit Tay considered to be for the benefit of the 
Town. A corporation may maintain a prosecution 
or an action for a libel affecting its property, but 
not for a libel merely affecting personal reputation, 
as a corporation has no. reputation apart from its 
property or trade. The words complained of must 
reflect on the management of its business and must 
injuriously affect the corporation, as distinct from 
the. individuals who compose it. The alleged libel 


must attack the corporation in its method of conduct- 
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ing its affairs, must accuse it of fraud or mismanage- 
ment, or must attack its financial position. It 
cannot bring a prosecution for words which merely 
affect its honour or dignity. Moreover, it cannot 
maintain a prosecution for words which reflect,. not 
upon it as a body, but upon its members indivi- 
dually, unless special damage has thereby been 
caused to it. Metropolitan Saloon Omnibus Company 
(Limited) v. Hawkins (1) ; The Mayor, Aldermen, 
and Citizerxs of Manchester v. Williams (2) ; South 
Hetton Coal Company, Limited v. North-Eastern News 
Association, Limited (3) and Slazengers (Limited) v. 
C. Gibbs & Co. (4), ies 

Now, as I have said, it is clear that U Chit 
Tay’s pamphlet was an attack, not upon the Com- 
mittee as such, but upon certain members of the 
Committee personally and it is not suggested that 
tlie Municipality of Paungdé has suffered any damage 
by reason of the publication of this pamphlet. 
Consequently, the Municipal Committee cannot 
maintain a prosecution for defamation against 
U Chit Tay in respect of the publication of this 
pamphlet, and, therefore, the. complaint filed by 
U Tun Nyun on behalf of the Committee ought 
not to have been entertained, and U Chit Tay 
should not be called upon to rebut a charge 
based upon this complaint. Consequently the 
proceedings pending against the applicant U Chit 
Tay in Criminal Regular No. 51 of 1934 of the 
Second Additional Magistrate of Paungdée are 
quashed. 





(1) (1859) 4 H. & N. 87. (3) (1894) L.R. 1 Q.B. 133. 
{2) (1891) L.R. 1 Q.B. 94, (4) (1916) 33 T.L.R. 35. 


30E 


1935 © 
MaunG CHIT 
Tay 


v. 
Maune Tun 
Nyun. 


—_—_— 


DUNKLEY, J. 


302 


1935 


Jan. 28. 


INDIAN. LAW REPORTS. [Vo i. XHI° 


CRIMINAL REVISION. 
Before Mr. Justice M. ya Bu. 
U THI HA v. MAUNG NGAL* 


Criminal Preesdure Codc (Act V of 1898), s. 145—Order by magistrate as to 
possession of immovable property Subsequent proceedings before another 
magistrate—Parties and properly the same—Alteration of first order— 
Jurisdiction, ; : 

_Where a magistrate having jurisdicticn has passed an order regarding 
immovable property under s. 145 of the Criminal Procedure Code another 
magistrate has no jurisdiction to alter s:ch order in a subsequént proceeding 
between the same parties under the same section and relating to the same, 
property. An order under s, 145 (6) of the Cude is final and conclusive unless 
and until the High Court sets it aside, or unless and until such order has other- 
wise been vacated in due course of law or by agreement between the parties. 


Parbat Charan Roy v. Chowdhuri, 1.L.R. 35 Cal. 350—referred to. 


Mya Bu, J.—The question for determination 
in this reference is whether a Magistrate - is 
competent to pass an order under section 145 of 
the Criminal Procedure Code regarding immovable 
property in respect of which a final order had 
been made in a previous proceeding under the 
same section between the same parties by a 
Magistrate having jurisdiction to pass the order, 

The facts of the case are these. A dispute 
having arisen between two Buddhist monks, 
U Thi Ha, the first applicant, and U Nayada and 
U_ Kelatha (whose duly constituted agent the 
respondent is), U Thi Ha launched a proceeding 
under section 145 of the Criminal Procedure 
Code in November 1932, being Criminal Miscel- 
laneous No. 13 of 1932 of the Court of the 
Additional Magistrate of Thabaung. In that proceed- 
ing U Kelatha and the present respondent were 





* Criminal Revision No. 877B of 1934 arising out of Criminal, Misc. Trial 
No. 13 of 1934 of the Additional Magistrate, Thabaung. 
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possession of the seven pieces of paddy-land in: 
dispute until evicted therefrom in. due course of | 


law, and forbidding all disturbance of such posses- 
sion... by. the. respondents to that proceeding until 


such eviction. 

The respondents in that proceeding, however, 
did not subsequently have recourse to the civil 
Court to have U Thi Ha _ evicted. from the lands 
in’ question, but U Kelatha put in tenants on some 
of the pieces of land, thereby giving rise to 
prosecution for trespass by or at the instance of 
U Thi Ha. Ultimately, the respondent, as the 
duly constituted agent of U Kelatha, filed an 
application in the Court of the Additional Magis- 
trate of Thabaung, being Criminal Miscellaneous 
No. 13 of 1934, for action to be taken against the 
applicants, U Thi Ha and his tenants, under section 
145 of the Criminal Procedure Code in respect of 
some of the pieces of land affected by the order 
passed in Criminal Miscellaneous No. 13. of 1932. 
By this proceeding U Kelatha has virtually obtained 
a reversal of the previous order with reference to 
these pieces of land. 

In my. opinion, the order of the Magistrate in 
‘Criminal Miscellaneous No. 13 of 1934 is one that 
was passed without jurisdiction. A criminal Court 
has no right or authority to review a final order 
passed by it: under section 145 of the Criminal 
Procedure Code; [see Parbat Charan Roy v. 


Sajjad Ahmad Chowdhuri (1)] and the fact that the. 


— 


(1) (1908; LL. 35 Cal. 350. 
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Magistrate who disposed of the proceeding of 1932: 
was a different officer from. the Magistrate who: 
passed the order in the later case makes not the 
slightest difference. Unless and until the High 
Court’ sets. aside the final order of a Magistrate 
passed under’ section 145 (6) of the Criminal Pro- 
cedure Code, or unless and until such order has. 
otherwise been vacated in due course of law, or 
possession has been surrendered amicably. by the 
party in whose favour it has been passed, it is 
manifest that fresh proceedings under the same: 
section in respect of the same property between 
the same parties cannot’ be initiated. 

- The order passed by the Additional . Magistrate 
of Thabaung in Criminal Miscellaneous No. 13 of 
1934 is, therefore, one made without jurisdiction, 
and must be, and it hereby is, set aside. The. 
result is that the order passed in Criminal Miscel- 
laneous No. 13 of 1932, dated the 25th of 
December 1932, remains undisturbed and in full 
force and effect. 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chicf Justice, and Mr. Justice Ba U. 


A.L.S.S. CHETTIAR 1935 


v. Jan, 29. 
MAUNG TUN YIN AND ANOTHER.* 


Liniitalion—Sale_ under High Court's morlgage decrec—Personal decree fer 
balance—A pplication not an enforcement of preliminary or final decree— 
Limitation Act (IX of 1908, art. 181, 183. 


The preliminary decree of the High Court i in a mortgage suit provided that 
“if the proceeds of sale shall not be sufficient for the payment in full of the 
amount due, then the plaintiff shall be at liberty to apply for a personal decree 
cagainst the defendants for the balance.” 

Held, thatin such a case an application for a personal decree against the 
smorigagor is not a mode of enforcing the preliminary decree or the final decree 
§n the mortgage suii, but is an application for a new decree imposing liability 
upon the mortgagor personally. Such an application -is governed by art, 181, 
‘and not by art, 183 of the Limitation Act. 

Muhammad Husain vy, Alim-Un-N issa Bibi, LU.R, 10-AN.551 ; Pell v. Gregory, 
TL.R. 52 Cal. 828; V.E.R.M.N.C.T. Chettyar v. A.R.A.R.R.M, Chettyar Firnt, 
LL.R. 12 Ran. 370—referred io. 

Feouna Baku v. Parameshwar Narayan Mahtha, 46 1A. 294—distinguished. 


Aiyar for the appellant. A mortgage decree passed 
by a High. Court consists of two parts, one directs 
payment of the debt due by a certain date, and 
the other provides for the sale of the property in 
the event of non-payment of the debt within the 
time allowed. The second part further provides that if 
the sale proceeds are insufficient to satisfy the 
debt the mortgagee is entitled to apply for a per- 
sonal decree. The first part of the decree, if it 
stood alone, can be enforced under art. 183 within 
1Z years from the date fixed for payment as an 
ordinary decree for money. A mortgage decree, which 
as a decree is not distinguishable from any other 


* Civil First Appeal No. 203 of 1934 from the order of this Court in Civil 
Regular Suit No. 258 of 1930. 
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form of decree, can also be enforced [that is, giver 
effect to, Brij Lal v. Damodar Das (1)] within the 
period laid down in art. 183. The second part of 
the decree, being merely in the nature of directions. 
for the enforcement of the first part, should be read 
as part of the decree ; and limitation for its enforce- 
ment will commence only when the mortgaged _ proper- 
ties have been sold and the deficiency is ascer- 
tained. The starting point of limitation for an 
application for a personal decree therefore is the 
date of sale, and the application will be in time if 
filed within 12 years from such date. Banku Behari 
v. Naraindas (2); Jeuna Bahu v. Parmeshwar (3). 
Even considered as an “order” cof the High 


- Court the second part of the preliminary decree 


will still be governed by art. 183. Art. 181 has 
no application, because art. 183 makes _ special 
provisions in this behalf. 

The decision in F. H. Pell v. M. Gregory. (4) 
should be held to be overruled by reason of the 
judgment in Banku Behari’s case. Muhammad IItifat 
v. Alim-Un-Nissa Bibi (5) relates to the decree of a 
Court other than a Chartered Hign Court, and has 
no application to this case. The application for a 
personal decree in this case was made within five 
years from the date of the preliminary decree and 
within four years from. the date of sale, and was 
therefore within time. 


No appearance for the respondent. 


PaGE, C.J.—This appeal raises a question of general 
importance in respect of the law of limitation. — 


(1f LL.R. 44 All. 555 (3) 46 ILA. 294. 
(2) 54 IA; 129. (4) LL.R. 52 Cal. 828. 
(5) LL-R. 40 All. 551. 
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The appeal is brought from an order of Leach J., 
sitting on the Original Side of the Court, dismissing 
an application by the appellant for a personal decree 
in a mortgage suit. The appellant obtained a 
preliminary mortgage decree on the 14th July 1930. 
The final decree was passed on the 13th February 
1931, and the property was sold pursuant to the 
final decree on the Ist August 1931. On the 10th 
September 1934 the appellant filed the present appli- 
cation for a personal decree in respect of the balance 
of the mortgage debt outstanding against the mortgagor. 
The learned trial Judge dismissed the application 
upon the ground that ihe application was time-barred 
under article 181 of the first schedule to the Limi- 
tation Act (IX of 1908). It was conceded by the 
learned advocate who appeared on behalf of the 
appellant that if article 181 applied the present 
application was out of time. On behalf of the 


appellant, however, it was contended that the appro-: 


priate article was not article 181 but article 183, 
and if that was so the application for a personal 
decree was not barred by limitation. In my opinion 
the casé depcuds upon the form of the preliminary 
decree in the suit. In Jeutta Bahu and others v. 
Parmeshwar Narayan Mahtha and others (i) a 
decree in a mortgage suit was passed in favour of 
the mortgagee inter alia in these terms: 


“It is also ordered and decreed that if the sale proceeds 
be not sufficient to cover the whole of the decretal amount, 
then the defendant do pay to the plaintiff the. balance of the 
decrelal amount, with interest at 6 per cent per annum till the 
date of realization from the estate cf the aforesaid Balkrishan, 
deceased, and if the defendant does not admit the estate to be 
suffcient to cover the decretal amount then a statement be 





{1} (1918) 46 LA, 294, 
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“prepared of the properties of the aforesaid Balkrishan and that 


the estate be kept under the management of the Court.” 


In that case no question of limitation was argued, 
and it may well be that a sale in execution of 


‘such a decree would be “enforcing the decree”’ 


within article 183. But where a preliminary decree 
in a mortgage suit is passed in the ordinary form 
in my opinion the appropriate article is 181 and 
not 183. As was pointed ont by a Full Bench 


of this Court in V.E.R.M.N.C.T.  Chettyar  v. 


A.R.A.R.R.M. Chettyar Firm (1) 


“the Court -when it passes a preliminary decree or a final 
decree in a mortgage suit in favour of the mortgagee does 
not Jay any obligation upon the mortgagor to do or to refrain 
from doing anything. It merely gives the mortgagor and any 
other party entitled in that behalf an option, which he 
may or may not elect to exercise, to redeem the property 


‘in the manner therein prescribed. Neither the preliminary 


nor the final decree in such a suit can be executed by | 
attachment of the mortgagor’s person or his property generally 

It is only when the proceeds of the sale of the 
mortgaged property are insufficient to liquidate the amount due 
to the plaintiff that the Court is entitled tc pass a personal 
decree for the balance (if any) against the mortgagor.” 


In the present case it is provided in the preliminary 
decree inter alia that “if the proceeds of sale shall 
not be sufficient for the payment in full of the 
amount due, then the plaintiff shall be at liberty 
to apply for a personal decree against the defendants 
for the balance.” 

The learned advocate who appeared for the 
appellant properly and inevitably conceded that the 
plaintiff-appellant could not execute the preliminary 


decree or the final decree against the mortgagor 





(1) (1934). LL.R. 12 Ran, 370 at p. 396, 
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personally, and that before he could do so he'would — 1935 
have to obtain a further decree against the mortgagor. A.LS.S. 
In such . circumstances it appears to me that an eae aca 
application for a personal decree against the mortgagor Magxs Tox 
is not a mode of enforcing the preliminary decree ee 
or the final decree in the mortgage suit, but is an 
application for a new decree imposing liability upon 
the mortgagor personally. It follows, therefore, that 
such an application is not governed by article 183, 
but by article 181. The view which I take upon 
this question is in consonance with that held by 
the High Courts of Allahabad and Calcutta [ Muham- 
mad Iltifat Husain v. Alim-Un-Nissa Bibi and others 
(1)and F. A. Pell v. M. Gregory (2) ], with which I 
respectfully agree. 

For these reasons the appeal fails, and must be 
dismissed. . 


Ba U, J.—I agree. 


ae 6 


(13 (1918) LL.R, 40 All, 551, (2) (1925) LLL.R. 52 Cal. 828. 
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Before Mr. Justice Leach. 


L. H. WELLINGTON 


a. 


THE CHIEF JUDGE, RANGOON SMALL CAUSE 
COURT AND ANOTHER. * 


Municipal election-—Chief Judge, Rangoon Small Cause Court, powers of—. 
Power to order recount of votes and to declare the successful candidate— 
Power’ to order re-clection—City of Rangoon Municipal Act (Burma 
Act VI of 1922), s. 15—Mandamus—High Court's i a 
Relief Act (Act I of 1877), s. 4. ; 
Under the provisions of s. 15 of the City of cen Municipal Act, the 

Chief Judge of the Rangoon Small Cause Court has power to order a 

recount of the votes of two rival candidates for election -to the Corporation 

of Rangoon, and on such recount to declare the person who has received 
the majority of votes, and to declare such person duly elected if he has the 
necessary qualifications for election. The Court has no power to ordera 
fresh election; that power is vested in the Local Government, and 1s only to 
be exercised when there is no person who may be deemed to be elected. 

under s, 15 (2). 

Where a Courtcomes to the conclusion that it has jurisdiction to act in a 
certain way and the decision of the Court is not clearly wrong the High Court 
will not interfere by mandamus. 

Manindra Chandra Nandi v. Provas Chandra Mitter, 1.L.R. 51 Cal. 279— 
referred to, 


Wellington in person. S. 15 of the City of 
Rangoon Municipal Act empowers the Chief Judge 
of the Court of Small Causes to set aside an election, 
and to declare the second candidate duly elected only 
in cases where he finds that the person elected was. 
not qualified to be a councillor under the provisions. 
of s. 12 and Ch. III of Sch. I ofthe Act. It does. 
not deal with a case where the Chief Judge, on a. 
recount being taken of the votes cast, finds that the: 
second candidate has in fact secured a larger 
number of the votes cast. In such cases all that 





* Civil Misc. No. 16 of 1935. 
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. the Chief Judge can do is to order a fresh election. 
The Legislature has advisedly provided that the 
second candidate should be declared elected only 
when the first candidate is not properly qualified, 
because in such circumstances it is reasonable that 
he should be deemed not to have stood for election 
at ali, 

The City of Rangoon Municipal Act apparently 
is modelled on the Bombay Act of 1888 prior to its 
amendment in 1905, and the decision in In the 
Matter of the Specific Relief Act and In the Matter 
of Sarafally & one (1) is directly in point. 

The Chief Judge, Small Cause Court, is a persona 
designata, and his order is final under s. 15 (3). 
Therefore, unless the application for a mandamus 


is granted the petitioner will have no other remedy 


if the order intended to be made is made. 


Munshi, second respondent, in person. A mandamus 
is not to be lightly issued, and for this purpose 
s. 45 of the Specific Relief Act is nedged round 
with safeguards. All the requisites of that section 
must be satisfied. The petitioner must show that 
some property, franchise or personal right is in 
jeopardy. The only. right (if any) which is in 
jeopardy is a right which the petitioner shares in 
common with other electors to stand for election. 

S. 15 of the Municipal Act is not clear, and it 
may reasonably be argued that the Chief Judge has 
power to declare the second candidate duly elected 
in the circumstances obtaining in the present case. 
Clause (6) of s. 45 then is not satisfied, because it 
is not incumbent on the Chief Judge to order a 
fresh election. Where there is justification for a 
particular view that has been taken it is not. 





if) LL.R. 34 Pom. 659, 669. 
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“consonant to right and justice ” to issue a mandamus. 


Moreover, s. 16 of the Act prohibits the filing of 
suits relating to elections except as provided for by 
the Act. 

S. N. Halder v. S. N. Mallick (1) ; Manindra 
Chandra v. Provas Chandra (2). 


J eejeebhoy for the Corporation. As s. 15 empowers 
the Chief Judge to entertain an application it must 
be deemed to empower him to decide it. 

Manindra Chandra v. Provas Chandra, at p. 291 
sets out the circumstances under which the Court 
can issue a writ of mandamus, and none of those 
circumstances exist in the present case, | 


LreacH, J.—This is an application for the issue 
of a mandamus to the Chief Judge of the Rangoon 
Small Cause Court directing him to refrain from 
declaring Mr. Munshi, the second respondent, a duly 
elected councillor of the Rangoon Corporation. 

“On the 29th November last year a general election 
of councillors for the Rangoon Corporation took 
place. For the constituency known as the Anglo- 
Indian and allied communities constituency there 
were six candidates. The result of the poll was . 
declared by the Commissioner of the Corporation to 
be as follows : 


M. L. Friedlander an 1,271 votes. 
A. Sequiera ~ a 1,224 votes. 
The petitioner me 992 votes. 
The second respondent... 990 votes. 
C. H. Campagnac kaa 932 votes. 
W. A. Moore te 621 votes. 


The first three candidates were declared to 
be duly elected. The second respondent was not. 


(1) 28 C.W.N. 127. (2; LL.R. 51 Cal. 379. 
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satisfied with the accuracy of the count, and chal- 
lenged the validity of certain of the votes cast. 
The Commissioner of the Corporation refused to 
order a recount, apparently taking the view that he 
had no power to do so. As the result the second 
respondent filed a petition under section 15 of the 
City of Rangoon Municipal Act in the Court of the 
Chief Judge of the Rangoon Small Cause Court in 
which he asked 
(1) that the question which class of voting 
cards should be admitted and which class 
of voting cards should be rejected should 
be decided, 
(2) that an order be issued directing the votes 
to be rechecked and recounted, and 
(3) that if as a result of such rechecking and 
recounting it was found that the second 
respondent had secured more votes than 
the petitioner in the present case then the 
Chief Judge should set aside the election 
of the petitioner and declare the second 
respondent elected in his place. 
There was a further prayer (in the alternative) asking 
that as the result of irregularities, the election of the 
petitioner be set aside, or if it was found just and 
necessary to do so that the whole of the election be 
set aside. 

The matter came before the Chief Judge on the 
26th January this year when the arguments of the 
respective parties were heard. The Chief fudge 
ordered the votes to be recounted, and intimated that 
in the event of it being shown that the second 


respondent had more valid votes than the petitioner 


he would declare the second respondent duly elected. 
The Chief Judge did not embody this intimation in 
a formal order, but it is common ground that he 
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intimated his intention to adopt this course, and for 
the purpose of the application before me_ this 
intimation has been taken to be a formal order. 

The petitioner concedes that the Chief Judge 
had full power to order a recount; he also concedes 
that in the event of more valid votes being cast for 
the second respondent his own election must be set 
aside. He, however, contends that the Chief Judge 
has no power to declare the second respondent duly 
elected should it turn out that he has the majority 
of the votes. He says that the only course that 
the Chief Judge can adopt ‘is to direct that a new 
election shall take place. The counting of the votes 
has been fixed for to-morrow, and it.is expected 
that a final decision will be given by the Chief 
Judge’ in the course of next week. 

Section 45 of the Specific Relief Act empowers 
this Court to make an order 
“requiring any specific act to be done or forborne, within the 
local limits of its ordinary original civil jurisdiction, by any 


person holding a public office, whether of a’ permanent or a 


temporary nature, cr by any corporation or inferior Court of 
Judicature.” 


There are five provisos to the section and they 
read as follows : , 


“(a@) that an application for such order be made. by some 
person whose property, franchise or personal right 
would be injured by the forbearing or doing (as the 
case may be), of the said specific act ; 

(6) that such doing. or forbearing is, under any law for 
the time-being in force, clearly incumbent on such 
person or Court in his or its public character, or cn 
such corporation in its corporate character ; 

(c) that in the opinicn of the High Court such due < or 
forbearing is consonant to right and justice ; ; 

{d) that the applicant has no other specific and adequate . 
legal remedy ; and : 
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(c) that the remedy given by the order applied far will be 
complete.” 
By virtue of proviso (b) the Court must in a 
case of this nature be satisfied that the subordinate 
Court is proposing to do something which that 
Court has clearly no power to do. 

I will now turn to the provisions of section 15 
of the City of Rangoon Municipal Act as the case 
turns on the wording of that section. Under 
sub-section (1), if the validity of any election is 
questioned any person whose name is entered on 
the register of electors in. the ward or of the 
community concerned may apply for an adjudication 
on the matter. The concluding portion of the 
sub-section is as follows : 

‘If the application is for a declaration that any particular 

candidate shall be deemed to have been elected, the applicant 
shall make parties to his application all candidates who, 
although not declared elected, have, according to the results 
declared ‘by: the commissioner, obtained a greater number of 
votes than the said candidate and prcceed against them in 
the same manner as against the candidate who has been 
declared to be elected.” 
It will be cbserved that an application for a 
declaration that a particular candidate shall be 
deemed to have been elected is clearly within the 
purview of the section. The petition which the 
second respondent in this case presented to the 
Chief Judge of the Rangoon Small Cause Court 
was an application of this nature. 

Sub-section (2) contains the following provisions : 


“(1) If the Chief Judge finds that the election was a 
valid one and that the person whose election is objected 
to was at the time of the election qualified to be elected 
as a councillor and was not disqualified from being a 
counciilor, he shall confirm the declared result of the 
election. d 
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(2) If he finds that the person whcse electicn is 
objected to was at the time of the election not qualified to 
be elected as a councillor or was disqualified for being a 
councillor he shall declare such person’s election null and 
void, in which case he shall direct that the candidate, if 
any, in whose favour the next highest number of votes is. 
recorded after the said person or after all the persons who 
were declared to be elected at the said election, and against 
whose election no cause of cbjection is found, shall be 
deemed to have been duly elected.’”. 


Chapter Ili of Schedule I sets out the qualifications: 
for election. Section 12 of the Act séts out when 
a person shall be disqualified from being elected. 
Therefore, this particular provision has no bearing 
on the petition filed by the second respondent. It 
is not a question of any candidate being without 
the necessary qualifications or having disqualified 
himself from election. 


(3) If the Chief Judge finds that the election is not 
a valid election, he shall set it aside.” i 


Nothing is said here about declaring the person 
with the next highest number of votes to be 
elected, and the petitioner, therefore, contends that. 
as there is no express provision to this effect the 
Chief Judge was wrong in intimating that he would 


‘declare the second respondent duly elected if it 


was shown that he had more votes. than the 
petitioner. | 

I consider that there is much in the section 
to support the view taken by the learned’ Chief 
Judge. Sub-section (1) expressly provides for the 
filing of an application for a declaration that a 
particular candidate shall be deemed to have been 
elected. If such an application is filed it is clearly 
the duty of the Chief Judge to decide that application. 
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The concluding portion of sub-section (1) would be 


without meaning if this were not so. 

Moreover, sub-section (4) states that if there is 
no person who may be deemed to be elected 
under sub-section (2) the Commissioner shall submit 
a report of the circumstances to the Local Government 
which may in its discretion either (a) appoint a 
fit person. to fill the vacancy ; or (6) direct the 
Commissioner to appoint another day and hold a 
fresh election to fill such vacancy. The power of 
ordering a fresh election rests not with the Court 
but with the Local Government, and the power 
may only be exercised if there is no person who may 
be deemed to be elected under sub-section (2). 

The second respondent had the necessary 
qualifications for election, and if he has in fact 
received more valid votes than the petitioner it 
seems to me that the Chief Judge has power to 
declare him elected. There would be no object 
in filing petitions of the nature of that filed by 
the second respondent if this were not so. This 
is the view taken by the Chief Judge. The 
correctness of the view may be open to argument. 
I will assume that it is, but it cannot be said 
that the view is one which is clearly wrong, and 
therefore, for this reason alone, I consider that 
the petitioner is not entitled to the order asked 
by him. 

Sub-section (3) of section 15 says that the order 
of the Chief Judge shall be final. This would not, 
of course, preclude the Court from issuing a 
mandamus to prevent him doing something which 
clearly he had no power to do, but this is not 
the case here. In Manindra Chandra Nandi v. 
Provas Chandra Mitter (1) the powers of the Court 
Hy (1923) LR. 51 Cal. 279. 
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under section 45 of the Specific Relief Act were 
discussed, and Sanderson C.J., in the course of his 
judgment, quoted the following passage from the 
judgment of Lord Justice. Farewell in Rew v. 


‘The Board of Education (1910, 2 K.B., 165), which 


appears to me to be applicable to the question 
before me: 


“Tf the tribunal has exercised the discretion entrusted 


‘to it bond fide, not influenced by extraneous or irrelevant 


considerations, and not arbitrarily or illegally, the Courts 
cannot interfere ; they are not a Court of Appeal from the 
tribunal, but they have power to prevent the intentional 
usurpation or mistaken assumption of a jurisdiction beyond 
that given to the tribunal by law, ‘and also the refusal of 
their true jurisdiction by the adoption of extraneous consideration, 
in arriving at their. conclusion or deciding a -point other 
than brought before them, in which cases the Courts have 
regarded them as declining jurisdiction.” 


- The Chief Judge, before coming to the decision 


complained of by the petitioner heard all the 
arguments and arrived at his decision after. full 
consideration of those arguments. He came to the 
conclusion that he had the jurisdiction to do what 
he proposed to, and as I have already indicated 
I consider there is ground for the decision. . 

The point now taken by the petitioner was, 
moreover, not taken in his written statement and 
it seems to me that it is not open to him to take 
it now. The second respondent in his petition 
clearly. asked the Court to declare him to be 
elected in place of the petitioner. The petitioner 
filed a written statement, and took no exception 
in it to the jurisdiction of the Chief Judge to 
grant the second respondent this relief. 

For the reasons indicated I consider that the 


application does not lie and must be dismissed. 
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The record of the Small Cause Court will be waa 


returned to that Court before 11 o’clock to-morrow _ L.H. 
WELLINGTON 


morning with an intimation that the application for ” 
HE 


a mandamus has been refused. Cursr June, 
RANGOON 
SMALL CAUSE 

Court. 





Lzace, J. 
APPELLATE CIVIL. 


Before Sir Arthur Page, Ki., Chief Justice, and Mr. Justice Ba U, 


MA AHMA v. MA KHIN THAN.* 1935 
Feb. 13, 

Advocate’s authority—Comproimise of suil—Express instructions of clieni— 

Doubt as to clicut’s apprehension of terms of compromise—Court’s discretion, 

Advocates of the High Court have ostensible authority to compromise 
a suit. 

Askaran Choutmal v. The E. 1. Ry, Co., 1.L.R. 52 Cal. 386; Sourendra 
Nath Mitra v. Tarubala Dasi, 57 1A. 133—referred to. 

But in a case where an advocate has taken express insiructions from 
his client, and it is doubtful whether the client appreciated that he has 
consented to a compromise in the same sense in which it was understood 
by the advocate, it is open to the Court to refuse its assistance for the 
purpose of implementing the compromise if in its discretion it thinks it 
is right and proper to do so, 

Neale v. Gordon Lennox, 1902 A.C. 465—referred to. 


Ba Han for ihe applicant. 
Tha Kin for the respondent. 


Pacr, C.J.—This is an application tor an .order 
compromising an appeal to His Majesty in Council 
upon certain terms which have been signed by the 
learned advocates for the parties. It is dated 30th 
January, 1935. On the 3ist January the respondent 
wrote to Mr. Moore, her advocate, the following 
letter through her son, 





* Civil Misc. Application No. 12 of 1934 arising out of Civil First 
Appeal No, 91 of 1933 of this Court. 
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“ 421/43rd_ Street. 
Rangoon, dated 31-1-35. 
Dear Mr. Moorg, 


Being instructed by my mother I wrote this letter to you. 
She told me that she cculd not consent the figures which you 
have shown her yesterday. 

She said that she could only consent if she get Rs. 11,000 
(Rupees Eleven thousand only) in cash. She told me to request 
you not to put up any application to the Court without her 
consent.” 


Now, it cannot be doubted that the learned 
advocates of this Court have ostensible authority to 
compromise a suit [Sourendra Nath Mitra and others 
v. Tarubala Dasi (1) and Askaran Choutmal v. The 
E.-I. Ry. Co. (2)]. But in cases where they have 
taken express instructions from their clients, and it 
is doubtful whether the client appreciated that she 
had consented to a compromise in the same sense 
in which it was understood by the learned advocate, 
it is open to the Court to refuse its assistance for 
the purpose of implementing the compromise if in 
its discretion it thinks it is right and proper to do 
so [Neale v. Gordon Lennox (3)]. The respondent 
to the appeal, who had instructea Mr. Moore to 
appear for her throughout this litigation, stated that 
she did not understand English, and that on the. 
30th January at an interview with Mr. Moore he 
spoke in English and she spoke in Burmese, his 
words being interpreted by her son. There is no 
doubt, as Mr. Moore stated, that there was an Anglo- 
Indian present called Mr. Drew; but I do. not 
understand that he interpreted what Mr. Moore said 
to the respondent or what the respondent said to 
Mr. Moore. I have not the slightest doubt that 


(1) (1930) 57 L.A. 133. (2) (1925) I.L.R, 52 Cal, 386, 
(3) (1902) A.C. 465, 
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Mr. Moore understood that this lady was consenting 
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finally to a compromise in the terms that he related Ma Anma 
to the appellant’s advocate, Dr. Ba Han. I am also Ma Kaw 


satisfied that Mr. Moore acted not only with propriety 


THAN. 


but in a manner which he had reason to believe was Paes, CJ. 


in the best interest of his client. When the Court, 
however, is asked to implement a compromise entered 
into in circumstances such as those obtaining in the 
present case, and there is reason to suppose that 
there was some misunderstanding between a party 
and that party’s advocate,—the learned advocate 
being under the impression that the party ‘was 
expressly assenting to a compromise on certain terms 
while the party did not appreciate that she was.con- 
senting to a compromise in the same sense—it is 
open to the Court to refuse to give effect to the 
compromise. Having regard to the fact that on the 
next day the respondent wrote to her advocate that 
she could not consent to the figures which had been 
shown to her on the previous day, and would only 
consent to settle the case if she received Rs. 11,000; 
the fact that while Mr. Moore spoke in English 
she spoke in Burmese, and the further fact that 
she did not understand English, in my opinion, 
this is a case in which the Court ought not to 
compel her to abide by the settlement which was 
effected with the opposite party by her learned 
advocate. 

In these circumstances the application is 
dismissed. We make no order as to costs. 


Ba U, : J.—I agree. 
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APPELLATE CIVIL. 


Before Mr. Justice Dunkley, 


P.R.M.P. VELLAYAPPA CHETTIAR > 
v. 
-P.M.P. SOMASUNDARAM CHETTIAR.* 


Acknowledgment—Signing of acknowledgment—Affixation of principal's name-— 
Rubber stamp—Limitation Act (IX of 1908), s. 19. 


When an acknowledgment is written by an agent duly authorised in that 


behalf, and he writes the name of his principal at the top of the acknowl- 


edgment or impresses it with a rubber stamp, such. affixation of the name . 
of the principal amounts to “signing” of the document within the meaning 
of s. 19 of the Limitation Act. 


Mohesh Lal v. Busunt Kumaree, LL.R. 6 Cal. 340; Muthiah Chettiar v- 
Kuttayan Chetty, (1918) M.W.N. 42—referred io. : 


Mukerjee for the appellant. 
- Hay for the respondent. 


DUNKLEY, J.—The plaintiff-respondent brought a 
suit against the defendant-appellant en a promis- 
sory note, dated the 5th October, 1928. The suit 
was filed on the 16th August, 1933, and, in order 
to bring the suit within time, in paragraph 5 of 
the plaint the respondent relied upon three annual 


‘interest statements, acknowledging the amount due. 


on the promissory note, which he alleged were sent 
to him by the appellant, and which, according to 
him, are written acknowledgments of indebtedness 
within the meaning of section 19 of the Limitation 
Act. 

It is not denied by the appellant that these 
three documents were written by him or by some 
person duly authorised by him to do so, and the 





* Civil Second Appeal No. 366 of 1934 from the judgment of the: District 
Court of Pyapén in Civil Appeal No. 16 of 1934. c 
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sole point which has been argued before me in 
this appeal is that they cannot be treated as 
.acknowledgments of indebtedness, within the scope 
of the provisions of section 19 of the Limitation 
Act, so :s to provide a fresh starting-point of 
limitation. 

The first point which has been raised is that 
these documents are not admissible in evidence 
because they are not duly stamped, but they have 


been admitted in evidence in the lower Courts and. 


therefore this question cannot be raised on second 
appeal. “ 

It is further contended that these acknowl- 
edgments are not signed by the party against whom 
the right is claimed, or by his agent duly authorised, 
as required by the provisions of section 19 of the 
Limitation Act. Admittedly, neither the appellant 
nor an agent of his signed his name with his own 
‘hand on either of these three documents, but at 
the top of each one there appears an impression 
of arubber stamp of the type which usually appears 
on Chettyars’ letters, and which purports to show 
that these documents were written by, or on behalf 
of, the P.R.M.P. Firm of Rangoon. 

It is not suggested on behalf of the appellant 
that the rubber stamp was not affixed either by 


himself or by some person duly authorised by him, 


but it is contended that the affixing of this rubber 
stamp is not a “signing’’ of the documents within 


the meaning of section 19. In my opinion, it must. 


be held that it is such a signature. “To sign” 
means “to attest or confirm a document by affixing 
one’s name to it”, and as Icng as the debtor’s 
name has been affixed to the document in question, 
either by the debtor or by his duly authorised agent, 
in such a way as to make it appear that the letter 
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is his and that he is the real author of it, it does 
not matter what is the form of the signature. In 
fact, as has been held in the case of Mohesh Lal 
v. Busunt Kumaree (1), even when the name-of the 
principal is written by the agent, it is clear that, 
if the agent is authorised to write the acknowl- 
edgment in question, it does not matter, for the 
purpose of section 19 of the Limitation Act, whether he 
signs the name of the principal or whether he signs 
his own name. It therefore follows that when 
the acknowledgment is written by an agent duly 
authorised in that behalf, if he affixes thereto the 
name of his principal in any position, even by 
impressing it with a rubber stamp, such affixation 
of the name of the principal must be held to be 
a “signing” of the document within the meaning 
of section 19. ° . e 

In the case of Muthiah Chettiar v. Kuttaya 
Chetty (2), where a Nattukotai Chetty dictated a 
letter containing the name of his firm at the top, 
it was held that according to the custom of 
Nattukotai Chetties, the letter was signed by the 
Chetty or by his duly authorised agent within the 
meaning of section 19 of the Limitation Act. This 
case is exactly on all fours with the present case, 
the only difference being that, instead of the 
authorised agent of the debtor writing the name of 
the firm at the top ‘of the letter, he impressed that 
name with a rubber stamp. 

Consequently, I must hold that the documents 
in question are acknowledgments duly signed, within 
the meaning of section 19 of the Limitation Act, 
and, therefore, that the suit was in time. 

This appeal, therefore, fails and is dismissed with 
costs, advocate’s fee three gold mohurs. ; 

(1) (1880) LL.R. 6 Cal. 340, 352. (2) (1918) Mad.W.N. 42. . 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Mya Bu. 


M.A.L.M, CHETTIAR FIRM 
v. 


MAUNG PO HMYIN anp OTHERS.* 


\ 
Limitation— Mortgage suit—Applicatio for final decrec—Preliminary decree— 


Right of sale—Transfer of Propert: sdct (IV of 1882), ss. 88, 89—Civil © 


Procedure Code {Act V of 1908), O. gr Ke 3—Limitation Act (IX of 1908), 
art, 181, 183. 5 


An application for a final decree in a: lortgage suit is not an appli- 
cation to enforce the preliminary decree that sds, already been passed. In 
the old form of mortgage decree under s. 88 of the Transfer of Property 
Act the decree directed that the property should .2 sold on default being 
made by the mortgagor, but under O. 34, r. 3, of tli Civil Procedure Code 
the preliminary decree does not direct that in case of ‘efault the property 
shall be sold nor does any right of sale thereunder accre™ to the mortgagee. 
The right that is given under the preliminary decree tc . 1e mortgagee is 
a right, subject to any order that may be made in respec. >f redemption, 
to apply to the Court for a final decree for sale of the }. verty. Such 
an application falls within art. 181 and not art. 183 of t, 7 uitation 
Act. ee 

The appellant obtained a preliminary mortgage decree on the : ‘nal 
Side of the High Court on the 21st November 1930, The perio. rae 
for payment of the amount due ended on the 2ist May 1931. 0 
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appellant applied for a final decree for sale on the 23rd August 1934 Ko f 


Held, that the application was time-barred. 


Kalyanwalla for the appellants. An application for 
a final decree in a mortgage suit is an application to 
“enforce” the preliminary decree that has already been 
passed, and is governed by art.-183 of the Limitation 
Act. Amlook Chand v. Sarat Chunder (1); this 
decision was affirmed by the Judicial Committee in 
Munna Lal Parrack v. Sarat Chunder (2). Article 181 
-of the Limitation Act would apply only if there was 
no other article applicable to the case ; in the case 

* Civil First Appeal No. 198 of 1934 from the order of this Court on the 


Original Side in Civil Regular Suit No, 375 of 1930. 
(1) LL.R. 38 Cal. 913. {21 LL R. 42 Cal 776. 
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of an application for a final decree.in the High 
Court special provision is made in art. 183. Article 
181 applies to applications in the~ mofussil courts. 
only. Different considerations apply to an application . 
for a personal decree. F. H. Pell v. M. Gregory (1). 
An application. for a final decree in a mortgage 
suit is not an application for a new decree; the 
aid of the Court is sought to “enforce’’ the decree 
that is already in existenze, that is to say to “give 
full effect to” the decvee. Brij Lal v. Damodar 
Das (2). The prelim’nary decree itself says that 
the mortgagee is ez.itled to apply for and obtain 
a. final decree for . sale; and if the defendant fails. 


' to deposit .the.- Geanicils amount due under the 


mortgage in Jourt within the time limited it is 


‘obligatory ou the Court to pass a final decree. 


No apr sarance for the respondents. 


Pac , C.J.—This case raises-an interesting question 
of lir ation, 
“1e appellant obtained a_ preliminary mortgage 
dv vee on the 21st of November 1930. The period 
‘sed for payment of the amount due ended on 
the 2ist of May 1931. The appellant applied for a - 
final decree for sale on the 23rd of August 1934. 
Leach J. has held that the application for a final 
decree was governed by article 181 of the First 
Schedule to the Limitation Act, and has dismissed 
the application as being out of time. 

The appellant contended in the trial Court and. 
also at the hearing of the appeal that the appli- 
cation for a final decree was governed by article 183 
and not by article 181, and therefore ie the 
application was within time. 


(1) LL.R. 52 Cal. 828. (2) LL.B. 44 All. 555, 564. 
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The question that falls for determination is whether 
an application for a final decree for sale in a 
mortgage suit is an application to “enforce a 
judgment, decree or order” of the High Court 
passed in the exercise of its original civil jurisdiction 
within article 183. 

Now, under sections 88 and 89 of the Transfer 
of Property Act {IV of 1882) the decree directed 
“that in default of the defendant paying as therein 
mentioned the mortgaged property or a sufficient 
part thereof be sold”, and further that on default 
being made “the plaintiff or the defendant, as the 
case may be, may apply to the Court for an order 
_ absolute for sale of the mortgaged property, and 
the Court shall then pass an order that such property, 
or a sufficient part thereof, be sold, and that the 
proceeds of the sale be dealt with as is mentioned 
in section 88; and thereupon the defendant’s right 
to redeem and the security shall both be extin- 
guished.” 

It has been held that an application for an 
order absolute for sale under section 89 was an 
application to “enforce the decree” that had been 
passed under section 88; because, as” Jenkins C.J. 
pointed out in Amlook Chand. Parrack v. Sarat 
Chunder Mukeriee (1), 


“no further decree was requisite. All that was required was, 
under section 89, an order for sale.” 


His Lordship then proceeded to refer to the 
following observations by Lord Davey in Harendra 
Lal Roy Chowdhri v. Maharani Dasi (2): 


“Under the circumstances, it is not surprising that the respon- 
dents were not able to find the money on the stipulated day ; 





(1) (1911) LL.R. 38 Cal. 913. (2) (1901) I.-L.R. 28 Cal. 557 ; 28 1A. 89, 97. 
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and thereupon the present appellant presented a petition fcr 


realization of his entire decree by sale of the morigaged pro- 
perties . . . The learned Subordinate Judge in the first 
instance gave the appellant execution for the whole amount of 
his decree” ; 


and the learned Chief Justice added, 


“so it appeared to the Privy Council in that case that an 
application for an order for sale was a petition for realization 


by the mortgagee of his decree.” 


When the Civil Procedure Code was enacted 
in 1908, however, sections ,88 and 89 among other 
sections of the Transfer of Property Act were 


' remodelled and embodied in Order 34 of the Code, 


and instead of there being but-one decree to be 
enforced in case of default by an application for 
an order absolute for sale there were substituted 
two decrees, a preliminary mortgage decree to be 
followed in case of default by a final decree for 
sale. The question, therefore, is whether, having 
regard to the form of the decrees which are now | 
passed in a mortgage suit the application for a final 
decree is an application to enforce the preliminary 
decree that has already been passéd. In my opinion 
the answer depends upon the terms of the preli- 
minary decree. Under Order 34, rule 3 (2), it is 


provided that 


“the Court shall pass a preliminary decree declaring the amount 
so found due ‘and further declaring-that the plaintiff shall, 
subject to the proviso hereunder stated, be entitled to apply 
for and obtain a final decree for sale of the mortgaged pro- 
perty or a sufficient part thereof ”, ‘ 


subject to any order extending the time within 
which redemption may be made. Is the appli- 
cation for a final decree in such a case an appli- 
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cation to enforce the preliminary decree that has 
already been passed? In my opinion it is not ; 
because in. order to be a mode of enforcing the 
preliminary decree it must, in my opinion, be an 
application to enforce a right that accrued to the 
mortgagee under the preliminary decree. In the 
old form of mortgage decree under section 88 of 
the Transfer of Property Act the decree directed 
that the property should be sold on default being 
made by the mortgagor, but under Order 34, rule 3, 
of the Code the preliminary decree does not 
direct that in case of default the property shall be 
sold nor does any right of sale thereunder accrue 


to the mortgagee. The right that is given under. 


the preliminary decree to the mortgagee is a right, 
subject to any order that may be made in respect 
of redemption, to apply to the Court for a final 
decree for sale of the property. In my opinion 
such an application does not fall within article 
183, but within article 181 of the Limitation Act. — 

For these reasons, in my opinion the appeal 
fails and must be dismissed. 


Mya Bu, (ee agree. 
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ORIGINAL CIVIL. 
Before My. Justice Leach. 


DIWAN BAHADUR A.M.M. MURUGAPPA 
CHETTIAR v. N. C. GALLIARA ANnpD OTHERs.* 


Cause of action—Suit in High Courf-—Leave of the Court—Lettcrs Patent, 
cl, 10-—-Rules and Orders, Original Side, Rules.8 and 25—Application to set 
aside leavemLimitation—Insolvency fetition filed in District Court— 
Dismissal of insolvency petition by High Court on appeal—Injury to 
plaintiff's credit in Rangoon—Pari of the cause of action in Rangoou, 


The plaintiff, who was a banker and money-lender carrying on business in, 
Rangoon and elsewhere, sued the defendants in the High Court to recover 
damages alleged to have been suffered as the result of the malicious filing of a 
petition in insolvency by the defendants against the plaintiff in the District 
Court of Mandalay. The insolvency petition was admitted by the District 


‘Court, but on appeal it was dismissed by the High Court. The plaintiff orally 


applied for and obtained the leave of the Court to file the plaint under cl. 10 of 
the Letters Patent and Rule 25 of the Rules and Orders relating to the Original 
Side of the Court. No notice was required to be and none was, in fact, issued 
to the defendants in respect of the application. More than a month later the 
defendants applied to the Court to set aside the order granting special leave on 
the ground that no part of the cause of action arose in Rangoon. The plaintiffs 
contended that the application was time-barred. 

Held, that (1) Rule 8 did not apply in the case of an xpar te order of this 
nature, and the Court had full power to revoke at any stage leave granted to a 
plaintiff to file a suit, on proper cause being shown ; , 

Kessowji v. Luckmidas, L.L.R. 13 Bom, 404 ; Secretary of State pr India in. 
Council v. Paliram, LL.R. 59 Cal. 150—r¢, ferred to. 

(2) the dismissal of the insolvency petition was part of the cause of Stor, 
and as the petition was dismissed by the High Court part of the cause of action 
did arise in Rangoon. Further the plaintiff pleaded that he had suffered injury 
to his credit and reputation in Rangoon. This was also part of the cause of 
action. 

Cooke v. Gill, 8 C.P.D. 107; Read v. Brown, 22 Q.B.D. 128—referred to. 


Clark for the plaintiff. 

McDonnell for the 1st defendant. 

K. C. Bose for the 2nd and 3rd de fendants. 
N. M. Cowasjee for the 4th -defendant. 


* Civil Regular Suit No. 608 of 1934. 
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Leacn, J.—The plaintiff in this suit is a banker 
and money-lender carrying on business in Rangoon, 
Madras and Southern India. On the 26th October, 
1933, the defendants filed a petition in the District 
Court of Mandalay under the Provincial Insolvency 
Act, 1920, praying that the plaintiff and two other 
chettiars might be adjudicated insolvents. The 
District Court admitted the petition, and called upon 
the plaintiff and the two other respondents to show 
_ «cause why the. application should not be granted. 
The plaintiff appealed to this Court and the appeal 
‘was successful, the petition being dismissed. The 


plaintiff avers that in filing the petition the defendants: 


acted maliciously and without reasonable and probable 
cause and he has filed this suit to recover damages. 
Paragraph 6 of the plaint reads as follows : 


- “*In consequence of the filing of the said petiiicn its 
‘prosecution in Mandalay and the defence by the Defendants 


of the said Appeal in Rangoon the Plaintiff was injured in bis 
credit and reputaticn and was hampered and injured in the 
transacting of his business as a Banker and money-lender and 
incurred expenses in defending himself-against the said petition 
and has thereby suffeced damage.” 


‘The plaint. was filed on the 10th December, 1934, 
Special leave to file the plaint was granted under 
Clause 10 of the Letters Patent, as according to the 
plaint only part of the cause of action arose within 
‘the jurisdiction of this Court. Rule 25 of the Rules 
and Orders relating to the Original Side of the Court 
provides that an application for special leave to sue 
under Clause 10 of the Letters Patent may be made 
at the time the plaint is presented, without petition, 
provided that the grounds on which such application is 
ymade are set out with sufficient clearness in the 
body of the plaint. The application for leave to 
file the plaint in this Court was made orally when 
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the plaint was presented. The rule does not require 
that notice of the application should be served upon 
the defendants, and no notice was given to them. 

On the 21st of January the first defendant filed 
two applications. In the first application he asked 
that the order of the Deputy Registrar of the 10th of 
December, granting special leave to file the suit, 
should be referred to the Judge. In the second 
application he asked that the order.should be set. 
aside. On the 21st of January the second, third 
and fourth defendants filed applications, in which 
they also asked for the revocation of the order of 
the 10th December. All the applications came before 
the Deputy Registrar on the 9th February and he: 
has referred them to me for decision. 

I gather that the position taken up by the plaintiff - 
before the Deputy Registrar was that the validity. 
of the order of the 10th of December could not be 
questioned, as under Rule 8 a period of eight days. 
only is allowed in which to challenge an order of 
this nature and all the applications had been filed 
after the eight days, had expired. The fact that the 
defendants were in total ignorance of the order 
granting leave to file the plaint made no difference. 

What the defendants are in effect asking is that 
the ex-parte order granting the leave to sue be revoked, 
and they contend that the provisions of Rule 8 have 
no application to a matter of this nature. I consider 
that there is substance in this contention. The 
same question arose in the case of Kessowji Damodar 
Jairam v. Luckmidas Ladha and Khimji Jairam (1), 
which was decided by the Bombay High Court. It 
was there held that where leave to bring a suit had 
been given to a plaintiff under Clause 12 of the Letters 


(1) (1889) I.L.R. 13 Bom. 404. _ 
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Patent ‘(which corresponds to Clause 10 of the 
Letters Patent of this Court) and a defendant objects 
and asserts that the Court has no jurisdiction, he is 
not bound to wait until the case comes on for hearing ; 
but may take out a Judge’s summons calling on 
the plaintiff to show cause why the leave given should 
not be rescinded and the plaint taken off the file. 
The granting of such leave was neither a decree 
nor an order, and the period of limitation was that 
provided by Article 178 of the Limitation Act of 
1877 (which corresponds to Article 181 of the present 
Limitation Act), namely three years. In the course 
- of his judgment Scott J. observed : 


“It is obviously possible that the leave contemplated by 
clause 12 of the Letters Patent may be granted per incuriam, 
and it may be necessary, after further consideration, that such 
eave should be withdrawn. The withdrawal may be necessary, 
because another jurisdiction furnishes the preper forum of the 
dispute as the place where the whole cause of action arose ; or 
this Court may itself feel bound to decline jurisdiction, on the 
ground: .that the parties are foreigners, and that only an 
infinitesimal part of the cause of action arises within its 
jurisdiction.” 


In that case the leave granted was rescinded on the 
ground that no material part of the cause of action 
arose in Bombay, and this decision was upheld on 
appeal. 

_ It would be an astonishing state of affairs if a 
plaintiff could obtain ex-parte an order of this nature 
without the defendant having the right to challenge 
its correctness before the trial of the action. I hold 
that the Court has full power to revoke at any stage 
leave granted to a plaintiff to file a suit should it 
_ be shown that the order granting leave ought not 
to have been passed. It may be that in some cases 


it would be better to defer for decision at the trial. 
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the question whether leave should be revoked and 
the plaint taken off the file—see The Secretary of 
State for India in Council v. Golabrai Paliram (1). 
But, while that may be the proper course to adopt 
in some cases, it may not be the proper course to: 
adopt in others, and I consider that in this case 
the question should be dealt with now. 
The plaintiff's case does not rest entirely on the 
plea of limitation. It is argued on his behalf: that 
the plaint clearly discloses that part of the cause 
of action arose within the jurisdiction of the Court. 
The suit, as I have already indicated, has been filed. 
to recover damages alleged to have been suffered. 
as the result of the malicious filing of a_ petition 
in insolvency. Before the plaintiff can ~ recover 
damages in a suit of this nature it must be 
shown that the petition was in fact dismissed. . It 
is urged that the dismissal of the petition by this. - 
Court constitutes part of the cause of action, and 
that this part arose in Rangoon. It is also urged that 
inasmuch as the plaintiff is a banker and money- 
lender carrying on business in Rangoon damage to 


his reputation and to his business was caused in 


Rangoon. In fact, it is said that Rangoon is the 
plaintiff's principal place of business. The plaintiff, 
therefore, contends that there are two. grounds on. 
which the order granting leave can be supported : 

(1) The dismissal of the petition constitutes: 
part of the cause of action and the dismissal. 
took place in Rangoon. 

(2) Damage was suffered in Rangoon. 

If part of the cause of action arises here, the Court 
has full jurisdiction to try the suit. In Cooke v. Gill (2) 
Lord Esher (then Brett J.) observed : 





(1) (1931) LL.R. 59 Cal. 150. (2) 8 C.P. 107. 
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“** Cause of action’ has been held from the earliest time to 
mean every fact which is material to be proved to entitle the 
plaintiff to succeed,—every fact which the defendant would have 
a right to traverse.” 


The question of what constitutes a cause of action was 
considered in Read v. Brown (1) by Lord Esher (then 
the Master of the Rolls), Fry L.J. and Lopes L,]. 
and. the definition given in Cooke v. Gill (2) was accepted 
as being correct. It is certainly necessary for the 
plaintiff in a suit of this nature to prove the dismissal 
of the petition. The dismissal of the petition is, 
therefore, a part of the cause of action. The petition 
was dismissed by this Court, and I think that it is 


rightly said that therefore part of the cause of action 


arose here. 


Moreover, I am of opinion that the plea that the 


plaintiff suffered damage in Rangoon is_ sufficient 
to justify the order of the Deputy Registrar granting 


leave. Mr. Cowasjee contends that inasmuch as the 
plaintiff does not expressly plead that the damage in 


Rangoon constitutes part of the cause of action the 
Court is not entitled to take this argument into 
consideration. }¥ do not agree. The plaint clearly 
sets out that the plaintiff is a banker and money-lender 
carrying on business in Rangoon, and it is pleaded 
that he has suffered injury in his credit and reputation 
here as a result of what has occurred. Iam of opinion 
_ that the plaint does disclose that part of the cause 
of action arose in Rangoon and, therefore, the order of 
the Deputy Registrar in granting leave was an order 
properly passed. The applications for the revocation 
this order must, therefore, be dismissed. 

The plaintiff is entitled to costs, which I fix at three 
gold moburs. — 


(1) 22 Q.B.D. 128. -(2} 8 €.P. 107, 
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CRIMINAL REVISION. 


Before Sir Arihur Page, Ki., Chief Justice, and Mr, Justice Mya Bu. 


SEIN THA U 
v. 
MAUNG KYAW KHINE AnD ANOTHER.” 


Burma Village Act (Burma Act VI of 1907), ss. 10, 28—Complaint against 
headman—Sanction of Deputy Commissioncr for prosecution—No duty 
of magistrate to procure sanction—Magistrate’s right to determine whether 
sanction necessary—Magistrate’s discretion—Nou-interference by Deputy 
Commissioner or District Magistrate. 


The meaning and effect of ss. 10 and 28 of the Burma Village Act, 1907, 
is that no Court can entertain a complaint against a. headman in respect 
of any act or omission punishable under s. 10 unless the prosecution has © 
been instituted. with the sanction of the Deputy Commissioner, notwithstanding 
that the complaint may also disclose offences punishable under some other 
law. 

Maung Po Thit v. Maung Pyu, LL.R. 8 Ran. 654; Nga Tun Lin v. 
King-Emperor, 4 U.B.R. 101; Qucen-Empressv. Nga Cheik To (1893-98) 
PJ. 397 ; Shwe Yi v. The Crown, 1 L.B.R. 336—referred to. 

_It is not the duty of a magistrate to obtain the requisite sanction to 
prosecute a person against whom a charge has been preferred ; but it is 
both his duty and his exclusive right to determine whether sanction to 
prosecute the accused ‘is necessary or nol. In the exercise of his judicial 
discretion in the matter neither the Deputy Commissioner nor the District 
Magistrate can have any legal justification or excuse for attempting himself to 
influence the decision of the magistrate, or for calling upon the magistrate 
to explain his conduct, 


Vellu Thevar v. King-Emperor, 1.L.R. 10 Ran. 180—referred to. 


A. Eggar (Government Advocate) for the respon- 
dents. Section 28 of the Burma Village Act, 1907, 
is intended to protect village headmen from prose- 
cutions by private persons in respect of acts done in 
the exercise of their duties under the Act, and sanction 
of the Deputy Commissioner is necessary for such 
a prosecution although the offence committed is 
punishable under the Indian Penal Code. In petty. 





’ * Criminal Revision No. 742B of 1934 from the order of the 6th Additional 
Special Power Magistrate, Akyab, in Cr. Reg. No, 14 of 1934. 
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‘cases the Deputy Commissioner deals with the matter 
‘departmentally under s. 10, while in more serious 
cases he would accord sanction to-the institution of 
proceedings in a proper Court. i 

Queen-Empress v. Nga Cheik To (1) ; Nga Shwe 
‘Ge v. The Crown (2) ; Nga Shwe Yi v. The Crown (3) ; 
Nga Tun Lin v. King-Emperor (4); Maung Po Thit 
v. Maung Pyu (5). See also King-Emperor v. Nga 
Po Win (6). 

The headman in the present case attempted to 
interfere with a boat-race that was being held without 
his permission as required by s. 21 of the Act, and 
the present complaint is the outcome of it. As the 
headman was acting. within the scope of his powers 
the magistrate thought fit to “close the case,” and his 
order should be sustained. | 


PaGE, C.J.—This case illustrates once more the 
inconvenience of allowing the same person to perform 
the functions of Deputy Commissioner and District 
Magistrate [see Vellu Thevar and another v. King- 
_ Emperor (7)]. . 

The first respondent: who was a headman and the 
second respondent who was his. servant were charged 
before the 6th Additional Magistrate, Akyab, with 
having committed an offence under section 323, Indian 
Penal Code. 

It appears that certain -young men of Rathedaung 
Village were practising rowing in a racing craft; and 
it was alleged that, when the headman came on the 
scene with his servant for the purpose of ascertaining 
the reason why the racing boat was being used without 


(1) (1893-1900) L.B.P.J. 397. (4) 4 U.B.R. 101 
(2) 9 B.L.R. 62, (5) I.L.R. 8 Ran, 654. 
{3; 1 L.B.R. 336. (6) LL.R. 8 Ran, 246. 


(7) (1932) LL.R, 10 Ran. 180. 
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the requisite permission having been obtained, a 


-disturbance took place in the course of ,which the 


respondents assaulted the complainant. . 

While the hearing of the case was proceeding the 
Deputy Commissioner sent the following order to the: 
trying Magistrate : 


“3rp H.O.A. (6rH A.M.) 


Please explain why sanction of the Deputy Commissioner was 
not applied for before prosecuting the headman Maung Kyaw 
Khine who. is now accused in your Criminal Regular Trial 


’ No. 14 of 1934, as an enquiry is necessary before sanctioning the 


prosecution. 

I understand the accused has appeared: iibe. you as many as- 
6 times. 

Your attention is drawn to séction 28 of the Burma Village: 
Act and to paragraph 38 of the Burma Village Manual. 


Sf, 7 eS 
for Deputy Commissioner, Akyab.” 


On the 23rd of July 1934, as appears from the diary 
of the Magistrate, he “submitted” the following 
explanation to the Deputy Commissioner : 


“Sir, 

I beg to explain as follows :—That according to the story 
of the complainant the headman was not then in the discharge~ 
of his duties and so the complaint was not dismissed. Also 
neither the headman nor his pleader ever contended that the: 
headman was then in the discharge of his duties. The evidence 
of the prosecution witnesses does not disclose that the headman. 
was then in the discharge of his duties. According to Da Aung: 
(D.W. 2) the headman called him to go and watch the boat: 
race and the headman did not tell him about the summons. 

The case was tried at Akyab on administrative ‘ground to- 
avoid strong feeling of factions in Rathedaung town. There: 
are other responsible administrative officers at the hestauaes of 
Rathecaung in his absence. Submitted. 

Sd. noKe Gy1,. 
6th A.M .,—23-7-34." 
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On the 26th July. 1934 the explanation of the 
Magistrate was returned to him with the following 
comments thereon by the Deputy Commissioner : 


““A complaint was made by the headman on the 30th April 
1934 against the complainant in this case. (D.O, Pregs. 58 of 
1934.) It is clear that the headman was acting in accordance 
with the discharge of his duties. This is borne out by the 
complaint in this case which shows that the trcuble started as.a 
result of unauthorized boat races and summonses to the racers to 


appear before the headman. 
Sd. V. BEADoN, 


D.C.” 


On the 26th July the Magistrate recorded in ‘the 
diary of the case: 


“Case received back with the remarks of the Deputy Commis- 


sioner. It was held by the Deputy Commissioner that the 


accused headman was then acting in accordance with the 
discharge cf his duties. Sent for the complainant’s pleader 
U Mra Tun.” 


“On the 15th August 1934, as appears from an 


entry in the diary by another Magistrate who 
meanwhile had succeeded the Magistrate who had 
been trying the case, the case was 


“called. U Mra Tun is present. He says he has not obtained 
sanction from the Deputy Commissioner and says it is not 
necessary. But the Deputy Commissioner says it is necessary. 


Case is closed for want cf sanction. 
Sd. Tun Hxa Prov, 
VI AMS.P.” 


An application in revision was then filed in the 
Sessions Court. of Akyab, and the learned Sessions 
Judge ordered that 


“the proceedings will therefore be submitted to the High Court 
with the reccmmendation that the order of the learned Magistrate 
dated the 15th of August 1934 be set aside and that the learned 
Magistrate be directed to pass judgment.” 
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' The case turns upon the construction of section 
10 and section 28 of the Burma Village Act, 1907, 
as amended, which run as follows: 


“10. If a headman or rural policeman neglects to perform any 
of the public duties imposed upon him by this Act or any rules 
thereunder, or abuses any of the powers conferred upon him by 
this Act or any such rule, he shall be liable, by order of the 
Deputy Commissioner, to pay a fine not exceeding fifty rupees.: 

28. No complaint against a headman or member of a village . 
committee or rural policeman of any act or omission punishable’ 
under this Act shall be entertained by any Court unless the 
prosecution is instituted by order of,.or under authority from, the 
Deputy Commissioner.” 


In my opinion the meaning and effect. of these 
sections is that no Court can entertain a complaint 
against inter alios a headman in respect of any act 
or omission punishable under section 10 unless the 


prosecution has been instituted with the sanction of 


the Deputy Commissioner, notwithstanding that the 
complaint may also disclose offences punishable 
under some other law [Q.E.v. Nga Cheik To (1); 
Shwe Yi v. Crown (2); Nga Tun Lin v.. King- 
Emperor (3) and Maung Po Thit v. Maung Pyu (4)]. 

Now, it is not the duty of a Magistrate to obtain 
the requisite sanction to prosecute a person against 
whom a charge has been preferred; but it is both 
his duty and his exclusive right-to determine whether 
sanction to prosecute the accused is necessary or 
not. In the exercise of his judicial discretion in the 
matter neither the Deputy Commissioner nor the 
District Magistrate can have any legal justification 
or excuse for attempting himself to influence the 


decision of the Magistrate or for. calling upon wie 


Magistrate to explain his conduct. 


(1) (1893-1900) P.J. 397. (3) 4 U.B,R. 101, 
(2) (1902) 1 L.B.R. 336. * (4) (1930; LL.R. 8-Ran, 654, 
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It would appear from the records of the Deputy 
Commissioner’s office that Lieut.-Col. Beadon, when 
communicating with the trying Magistrate in the 
way of which complaint is made, purported to be 
acting as Deputy Commissioner and not in the 
exercise of his revisional powers as District Magis- 
trate. But it matters little, because in neither 
capacity was he entitled to act as he did (see 
sections 435 and 438, Criminal Procedure Code), 
The course taken by the Magistrate who decided 
the case also was much to be regretted. Although 
it was his duty, right, and privilege to use his own 
judgment in deciding whether he could or could 
not proceed with the case without the sanction. of 
the Deputy Commissioner having been obtained, 
with a lamentable want of courage and independence 
he weakly surrendered his will, and passed orders in 
accordance with the dictates of the Deputy Commis- 
sioner. 

It is sometimes said that the complete separation 
of the judiciary and the executive is an Utopian 
dream, which for financial and administrative reasons 
cannot be realized... That is a matter of policy about 
which I say nothing. But if it be so it follows that 
it is of importance for the due administration of 
justice that persons performing the dual réle of 
Deputy Commissioner and District Magistrate should. 
ever be mindful that their outlook and action in one: 
capacity should not impinge upon their outlook and. 
action in the other. I am fully alive to the difficul- 
ties inherent in the position in which such officials. 
find themselves, but I make bold to say that officials. 
who function both as Deputy Commissioners and 
District Magistrates ought to take meticulous care to: 
difterentiate between their exacting, and to some 
extent incompatible, duties as Deputy Commissioners. 
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and as District Magistrates; for it can hardly be 
expected that an independent. and courageous 
magistracy will be created if Magistrates are compel- 
led to perform their judicial functions in dread of. 
the sting as well of the east as of the north wind, 
both strangely enough blowing from the same head- 
quarters, 

It may or may not be that in the present case 
the Deputy Commissioner’s view of the legal position 
was correct. It matters not; because it is the 
Magistrate and not the Deputy Commissioner whose 
duty it is to try the case in the first instance. 

For these reasons, in my opinion, the- proper 
order for this Court to pass is that the order. of the 
Magistrate by which the “case is closed ” (a term 
of no legal import or significance) be set aside, and 


‘the proceedings returned to the Magistrate’s Court 


to be determined according to law. 


Mya Bu, J.—I agree. 


Vor. XIII] | RANGOON SERIES. 


APPELLATE CIVIL. 


Before Mr. Justice Mosely. 


YATHA CO-OPERATIVE SOCIETY 
v, 


MAUNG PO MYA AND ANOTHER.* 


Burina Co-operative Societics Riles, 1931—Award by an arbitator--Euforcement 
of award as decree—Society’s claim for mortgage decree and sale—Simple 
money decree-holder as purchaser of the property—Objection by simple 
money decree-holder—Sociely's right of sale—Remedy of money decree-holider- 


Under Rule 15 of the Burma Co-operative Societies Rules, 1931, an 
arbitrator decided that the 1st respondent and his wife should pay the appellant 
society in three days a certain sum which they owed to the society ona 
registered mortgage ; on default the mortgaged property was to be sold and 
the proceeds applied towards the debt. Under Rule 15 (4) the award, on 


‘application being made to the civil Court, was enforceable as a decree of © 


such Court. An application in that behalf was made, but the 2nd respondents 
who had obtained a money decree against the Ist respondent and his wife, and 
who had brorght the property to sale and had purchased it, objected to the 
application. The society applied for a re-sale of the property in execution. 
‘The executing Court dismissed the application, but ordered that the sale 
proceeds of the 2nd respondent's lecree should be rateably distributed. 
On appeal the Assistant District Judge held that the arbitrater had no power 
to pass a mortgage decree. j 


Held, reversing the orders of the lower Courts, that the arbitrator did not 
pass any decree, but had made an award which the Court could enforcé as a 
decree ; that the society was entitled to execute the decree by sale of the 
property ; that the 2nd respondent had only bought the right, title and interest 
of the debtor in the property subject to the mortgage; that he was not 
entitled to question the mortgage or the order for sale in execution 
procecdings ; and that he could do so only in a regular suit. 


Kyaw Myint for the appellant. 
Chari for the 2nd respondent. 


Mosery, J.—The appellants are the Yatha Co- 
operative Society, by their agent, Maung Po Shein. 
The Society and their debtors, Po Mya and 








* Civil Second Appeal No.-313 of 1934 from the order of the Assistant 
District Judge of Prome in Civil Appeal No. 7P of 1934. 
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Ma Sein Khin, had a dispute over the amount due to 
the Society by Po Mya and Ma Sein Khin on a regis- 
tered mortgage to the Society. An arbitrator was. 
appointed under Rule 15 of the Burma Co-operative: 
Societies Rules, 1931, and gave a decision or award. 
to the effect that the debtors were to pay a certain 
sum within three days, failing which the mortgaged 
property was to be sold and the: sale proceeds. 
applied towards the debt. 

Rule 15 (4) says that such a decision or award - 


j shall on application to the civil Court be enforceable 


as a decree of such Court. _ 

Application was accordingly made, but the holder of 
a simple money-decree against the same debtors, the 
second respondent here, C.R.M.M. Lok Chettiar, had 
sold the property and purchased it himself. The’ 
Society: then applied that they be allowed to sell the 
property again in execution. This. was refused by- 
the executing Court, which passed an order, however, 
allowing thei to share rateably with the Chettiar in: 
the sale proceeds. 

In appeal the learned Assistant District re 
quoted a case of this Court,—Maung Tay Gyi v.. 
Maung Yan and others (1),—reported in an unauthor- 
ized report, where it was said that such an arbitrator 
has no power to pass mortgage decrees. This judg- 
ment was misconstrued,—the emphasis was on the 
word “decree”. “What was meant was that the. 
arbitrator could only pass an award, but that award 
can tbe executed as if it were a decree. It is not 
an order which cannot legally be passed and of 


‘which execution should be refused, as in the case- 


quoted, Maung Ba Lat v. Liquidator, Kemmendine: 
Thathanahita Co-operative Society (2). 





(1) ALR. (1933) Ran. ¢1, (2) (1933) LL»Re 11 Rane 125. 
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‘I see no difficulty in the position created. The 
order to be executed as if it were a mortgage 
decree does not bind other persons claiming to have 
a mortgage of the same property any more than a 
mortgage decree of the Court would bind them, but 
the order is conclusive and binding ,ou the property 
until it is attacked by way of a regular suit. A 
stranger to the proceedings by the Society cannot 


dispute the order in execution but must do so by | 


. way of a suit. If he sues he can attack the order 
on exactly the same grounds as if it were a mort- 
' gage decree by a Court, that is to say, on the grounds 
of fraud or collusion, or that the mortgage was not 
properly registered and so on. 


It is needless to say, what is admitted here,—that 


the order for rateable distribution cannot be upheld. 

The Chettiar, decree-holder, has only bought the 
right, title and -interest subject to the mortgage. 
The Society must be allowed to-execute their decree 
by sale of the property. This will be ordered 
accordingly, and the orders of the executing and 
lower appellate’ Courts set aside with costs through- 
out, advocate’s fee here, two gold mohurs. 
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APPELLATE CIVIL. 


Before Mr. Justice Dunkley. 


R.M.P.A.L. CHETTIAR. FIRM 
v. 
KO MAUNG GALE anp OTHERs.* 


Estoppel—Morigagee’s acqutescence in sale to olhers of mortgaged property— 
Purchase for full value as if property unencumbered— Payment of purchase 
money to mortgagee —Mortgagec furnishing list of debts due by mortsagor lo 
buyer—Absencein such list of the mortgage—Evidence Act (I of 1872), s. 115. 


‘If a person, either by words or by conduct, has intimated that he consents 
to an act which has been done, and: that he will offer no opposition to it, 
although it could not have been lawfully done-without his.consent, and he 
thereby induces others to do that from which they otherwise might have 
abstained, he cannot question the legality of the act he has:so sanctioned to the 
prejudice of those who have so given faith to his words, or to the fair inference. 
to be drawn from his conduct. In such cases proof of positive assent or 
concurrence is not necessary. 

Cairucross v. Lorimer, 3 H.L.C. 829; Munnoo Lall vy. Choonce Lall, 1 1A. 
144 ; Pickard v. Sears, 6 A. & E.469; Sarai Chunder Dey v. Chunder Laha, 
LL.R. 20 Cal. 296— followed. 

The appellant's agent acquiesced in the sale to the respondents by the 
mortgagor’s heir of a portion of the property that was mortgaged to the 
appellant for full value as if it was unencumbered, The purchase money was 
paid to the appellant's agent who accepted it in reduction of the debt due by 
the mortgagor, and he also gave the respondents a list of debts due by the 
mortgagor in which the mortgage in suit. was not mentioned. 


Held, that by his acts the appellant's agent gave the respondents the 
impression that he was allowing them to purchase the property free of any 
claim under the mortgage. The appellant was therefore estopped from 
setting np that the land sold to the respondents was subject to his mortgage. 


N. N. Sen for the appellant. 
P. B. Sen for the respondents. 


DuNKLEY, J.—The suit out of which this appeal 
arises was a suit on a registered deed of mortgage 





*Special Civil Second Appeal ‘No. 293 of 1934 from the judgment of the 
Tistrict Corrt of Henzada in Civil Appeal No. 25 of 1934, : 
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brought by the plaintifi-appellant. The respondents 
were impleaded as defendants in the suit on the 
ground that they were transferees for value of part 
of the mortgaged property. They had purchased a 
portion of the mortgaged land from the wife of the 
original mortgagor, and it is admitted that they gave 
full value therefor as if it were unencumbered land. 
Their main line of defence was that the plaintiff- 
appellant was estopped from denying that they had 
purchased the land free from his mortgage, and this 
is the sole point which has been argued before me 
in this. appeal. The learned District Judge was in 
error in thinking that section 41 of the Transfer of 
Property Act had any -application io this case, which 
taises only a question of estoppel by conduct, the 
general principles of which are enacted in section 
115 of the Evidence Act. . 

‘In argument before me both sides have relied on 
the evidence of the pleader U Hla, first witness for 
the seventh defendant. It is clear from his evidence 
that the respondents were aware, prior to the 
purchase of this land, that it was mortgaged to the 
appellant. U Hla states that on their behalf he 
spoke to Ko Pan, the sub-agent of the appellant, to 
“sell” the land to the respondents, and Ko Pan 
then agreed to sign the deed of sale. Later, when 
the deed had been drawn up, Ko Pan refused to 
sign it, and so U Hla went and asked him why he 
had refused to sign the sale-deed after promising to 
do so, and he replied “I have nothing to do with 
Ma Phyu U, why should I sign.” Now the original 
mortgagor was Ma Phyu U’s husband, the mortgage 
deed not being executed by Ma Phyu U herself, 
and at the time that this sale to the respondents 
was concluded he was dead, and, therefore, from 
this statement of Ko Pan it appears that he was 
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under the impression that Ma Phyu U could not be 


bound by his mortgage as she had not. executed. it, 
and consequently he was not averse to this sale by 
her to the respondents. When the sale had been 
concluded the purchase money was not paid to 
Ma Phyu U, but was actually paid by the first 
respondent Ko Maung Gale to the appellant’s agent. 
Then the appellant’s agent, at the request of U ‘Hla, 
made out a list of the debts and the balance 
recoverable from Ma Phyu U, and therein the mort- 
gage-deed now in question was not mentioned. It 
therefore appears from U Hla’s evidence that the 
appellant’s agent raised no objection to the sale of 
this property for its full value’ to the respondents, 
and accepted the whole of the sale proceeds in 
reduction of the indebtedness of Ma Phyu U and 
her late husband, and then furnished a list of 
debts due by Ma Phyu U in which the mortgage 
now in suit was not mentioned. To my mind, it is 
clear that by these acts the agent of the appellant 


‘gave the respondents the impression that he was 


prepared to allow them to purchase this land free 
of any claim under his mortgage, and that they 
purchased the land on the understanding that they 
were buying it free from encumbrances. _ 

Now, in the case of Mumnnoo Lall v. Lalla 
Choonee Lall and others (1) their Lordships: of 
the Privy Council held that a person who has 
represented to an intending purchaser of land that 
he has not a security over that land, and induced 
him, under that belief, to buy, cannot as against that 
purchaser subsequently put his security in force. In 


Sarat Chunder Dey and others v. Chunder Laha and 
‘others (2) their Lordships said : 





(1) (1873) 1 LA. 144. (2) (1892) I.L.R: 20 Cal..296. - 
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“The law enacted in the Evidence Act, section 115, relating 
to estoppel as a consequence of declaration, act or omission 
causing another's belief, and action thereon, dces not differ from 
the English law on that subject, of which the general principle is 
stated in Cairncross v. Lorimer (1). The main question, in deter- 
mining whether estoppel has been occasioned, is whether the 
representation has caused the person to whom it has been made 
to act on the faith of it. The existence of estoppel does not 
depend on the motive, or on the knowledge of the matter, on the 
part of the person making the representation. It is not essential 
that the intention of the person whose declaration, act or 
omission has induced ancther to act, or to abstain from acting, 
should have been fraudulent, or that he should not have been 
under a mistake, or misapprehension. The word ‘intentionally’ 
seems to have been used in section 115 for the purpose of 
declaring the law as it had been stated to be in judgments in 
England.” : 


In the well-known case of ‘Pickard v. Sears and 
Barrett (2) Lord Denman C.J. stated 


“But the rule of law is clear, that, where one by his 
words or conduct wilfully causes another to believe the 
existence of acertain state of things, and induces. him to 
act on that belief, so as to alter his own previous positiony 
the former is ccnclided from averring against the latter a 
different state of things as existing at the same time.’ 


In Cairncross v. Lorimer (i) the Lord Chancellor in 
the course of his speech said : 


“I believe, in the laws of all civilised nations, that if a 
man, either by words or by conduct, has intimated that he 
consents to an act which has been done, and that he will 
offer no opposition to it, although it could not have been 
lawfully done without his consent, and he thereby induces 
others to do that from which they otherwise might have 
abstained, he cannot questicn the legality of the act he had 
so sanctioned, to the prejudice of those who have so given 
faith to his words, or to the fair inference to be drawn 
from his conduct. * * * In such cases proof of positive 


(1) 3 H.L.C. 829, (2) 6 A. & E, 469. 
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‘assent or concurrence is not necessary. I am _ of opinion 


that, generally speaking, if a. party having an interest to. 
prevent an act heing done, has full notice of its having 


“been done, and acquiesces in it, so as to induce a reasonable 


belief that he consents to it, and the position of others is 
altered by their giving credit to his sincerity, he has no 
more right to challenge the act to their prejudice, than he 
would have had if it had been done by his previous license.” 


Now, it is quite clear in this case that the agent | 
of the appellant acquiesced in the sale cf this land 
by Ma Phyu U to the respondents, and, furthermore, 
that he ratified that act by accepting the purchase 
money, and it is clear that it was in consequence 
of a reasonable belief that he consented to the sale 
to them free of his mortgage that the respondents 
purchased the land from Ma Phyu U. The rule of 
Cairncross v. Lorimer (1) is, therefore, clearly 
applicable to this case, and the appellant firm is now 
estopped from. setting up that the land sold to the 
respondents is subject to their mortgage. The 
decision of the learned Judge of the District Court, 
although based on other grounds than those now 
stated, was, therefore, cctreci, and this appeal fails 
and is dismissed with costs. ; 


(1) 3 H.L.C. 829. 
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APPELLATE CIVIL. 


Before Mr. Justice Mya Bu, and Mr Justice Dunkley, 


U AUNG DIN 
v. 
HALDAR AND ANOTHER.* 


Execution—Stay of proceedings—Discretion of the Court—Sale in execution— 
Absence of application to set aside sale—Confirmation of the sale— 
Imperative duty of the. Couri—Stay, when to be asked for—Civil 
Procedure Code (Act V of 1908), O. 21, rr. 29, 89, 90, 91, 92. 


Under Order 21, r. 29, of the Civil Procedure ‘Code the Court hasa 
discretion to stay proceedings in execution; but under sub-rule (Z) - of 
rule 92 an imperative duty is cast upon the Court to confirm the sale 
in the’ absence of an application under rule 89, rule 90 or rule 91, or 
where such’ application has been disallowed. An_ application under any 


of these rules” “ddes” not ‘come within the purview of rule 29, and the. 


. discretionary ~ ‘power of the Court cannot be exercised in such a ‘way as 
to over-ride an imperative. provision of the jaw. In consequence an 
application under rule 29 must be made before the sale of the property 
takes place. 

After the sale of his property, and before its confirmation, the 
judgment-debtor filed a suit against the decree-holder alleging a certain 
agreement with regard to the satisfaction of the decree. He applied to 
the Court for a stay of confirmation of the sale under Order 21, 
tule 29, of the Civil Procedure Code, y 


Held, that the application was too late and could only have been 
made before the sale. 


Tun Aung for the appellant. 
Talukdar for the respondents. 


Mya Bu, J.—The first respondent is the decree- 
holder and the appellant and the second respondent 
are his judgment-debtors. The first respondent 
obtained a decree against the appellant and the 
second respondent which was satisfied except to the 
extent of about Rs. 20,000. When the first 
respondent applied for execution of the decree for 





* Civil Misc. Appeal No. 108 of 1934 from the order of the District 
Court of Pyinmana-in Civil Execution Case No. 2 of 1933. 
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the recovery of the balance in Civil Execution 
No, 2 of 1933, the respondents objected to the © 
application on the allegation that the decree-holder 
had entered into an agreement with them to take 
over certain immovable property belonging to them 
in full satisfaction of the balance for which execution 


‘was sought. The objection did not prevail and 


certain landed property of the judgment-debtors was 
attached and brought to sale on the 28th. April, 
1934, when the decree-holder became the purchaser 
of the property. The sale was due to be confirmed 
on the 28th May, 1934. On the 18th _May,. othe 
application “frém™-which “this -appeal” “Has arisen . was. 
filed by the appellant praying for stay of confirmation 
of the sale on the ground that he had filed a suit 
with reference to the alleged promise of the decree- 
holder. to take over certain other property in full 
satisfaction of the balance of the decretal amount, in 
the same Court. This application was lodged under 
Order XXI, rule 29, of the Civil Procedure Code. 
There is no dispute that the suit referred to had 
been filed about two or three days before the filing 
of this application, in the District Court of Pyinmana. 
This application, however, was filed at a time when 
the procedure laid down in Order XXI, rule 92, 
of the Civil Procedure Code- was in operation.: 
According to this rule, 


“Where no application is made under rule 89, rule 90 
or rule 91, or where such application is made and disallowed, 
the Court shali make an order confirming the sale and 
thereupon the sale shall become absolute.” 


For the purpose of this appeal, the case must be. 
treated as one where there was no application either. 
under rule 89, rule 90 or rule 91, at the time when 
the confirmation. of the sale was pending, 
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- Order XXI, rule 29, is in the following words : 


“Where a suit is pending in any Court against the 
holder of a decree of such Court, on the part of the 
person against whom the decree was passed, the Court 
may, on such terms as to security or otherwise as it thinks 
fit, stay. execution of the decree until the pending suit has 
been decided.” — 


The learned advocate for the appellant contends: 
that an execution proceeding is pending until the. 
sale therein is confirmed and becomes absolute, and’ 
_ therefore an application under this rule can be filed. 
and may be granted even after the sale before the: 
sale is confirmed. If this contention is sound, it is. 
obvious that with reference to the period between. 
the sale in execution and the confirmation of such. 
sale the two rules are in conflict with each other. 
These two rules can and should be-read together. 
for the purpose in hand, and a reasonable construction | 
placed on them. Rule 29 is permissive. Thereunder 
the Court is given the discretion of staying the - 


execution, whereas rule 92 is imperative by enacting 


that in the absence of an application under rule 89, 
rule 90 or rule 91, or where such application has. 
been disallowed, the Court is bound ‘to order’ 


confirmation of the sale. When these two ‘rules are 
read together, as they should be, the result is that 
the Court may in its discretion stay execution under 
tule 29 only before the operation of rule 92 takes 
place j dato before. the. sale of the property in question 


where the execution is | ‘by sale of the property 


attached. In. this view of the rules 29 and 92 of 
Order XX1, the application of the appellant of the 
18th May was clearly out of time and, therefore, 
there is no merit in this appeal,’ 

There is still another point against the appellant. 
As has been pointed out, the power of the Court 
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under rule 29 is purely discretionary, and there 


being nothing to show that in refusing to stay 
confirmation of the sale upon an application made-in 
the circumstances of this case any discretion was 
erroneously or improperly exercised, there is no 
ground for interference with the order under appeal. 

For the above reasons the appeal fails and it is 
dismissed with costs, advocate’s fee three gold 
mohurs, 


DUNKLEY, J.—I agree that this appeal must be 
dismissed. 

The sole point that has been raised in argument 
on behalf of the appellant is that his application of 
the 18th May 1934, made. under the provisions of 


tule 29 of Order XXI, to stay the execution . 


proceedings ought to have been allowed. 

Rule 29 confers upon the Court a discretion to 
stay proceedings in execution ; but under sub-rule (1) 
of rule 92 an imperative duty is cast upon the 


Court to corifirm the sale unless an application of 


certain kinds is made, of which kinds an application 
under rule 29 is not one. It is plain_ that a 
discretionary power cannot. be exercised in 1 such a 
way as to over-ride an imperative duty, and _ it 
follows in consequence that an application under 


a 


rilé29 must be made. before the’ sale of the-property 
takes place. 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Juslice Mya Bu. 
1935. 


BOLA RAM anpD orHERs v. SOHAN SINGH.* 1985 
Mar. 12. 


Insolvency—Suspension of discharge—* Dividend not less than four annas in the 
rupee”, meaning of —Presidcncy-Towns Insolvency Act (IV of 1909) s. 39 (i) (c}. 


Under s. 39 (Z) (c) of the Presidency-Towns Insolvency Act the Court may 
suspend the discharge of an insolvent untila dividend of not less than four 
annas in the rupee has been paid to the creditors, but the Court is not 
empowered to suspend the discharge until a dividend of more than four annas 
in the rupee has been paid. An order suspending an insolvent’s discharge until 
twelve annas in the rupee are paid is not in accordance with law. 


dare RKutuer, (1921) 3 KB. 93—referred to, 
N. N. Sen for the appellants. 


Hay for the respondent. 


Pace, C.J.—This appeal is allowed. With all due 
respect to Braund J., who heard the application for 
discharge, the order that was passed, in my opinion, 
cannot be sustained either in law or on the merits. 
The respondent was adjudicated insolvent on the 17th 
of February 1934, and he filed an application for his 
discharge on the 13th of July 1934. At the time of 
his insolvency his liabilities amounted to Rs. 24,795, 
while his assets consisted of a life policy for Rs. 2,000 
and a debt of Rs. 1,500 alleged to be due to him 
under three promissory notes. The order passed by 
Braund J. was in these terms : : 


“In these circumstances I take the view that this insolvent 
can and shculd pay twelve annas in the rupee of his debts and 
that-he can well afford to pay Rs. 80 a month out of his 
present salary. I shal! accordingly suspend his discharge until 





* Civil Misc. Appeal No. 145 of 1934 from the order of this Court on the 
Original Sidc in Insolvency Case No. 44 of 1934. 
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twelve annas in the rupee is paid, and I shall make an order 
for payment of Rs. 80 a month to the Official Assignee.” 


Now, the Official Assignee reported that the 
insolvent’s : 


“assets are not of a value equal to four annas in the rupee 
on the amount of his unsecured liabilities, he has not properly 
accounted for several sums borrowed from creditcrs and paid 
to creditors, and he has contracted debts without having at the 
time of contracting them any reasonable or probable ground 
of expectation that he would be able to repay them.” 


There can be no doubt that the report of the 
Official Assignee in the present case is correct ae 
must be accepted. 

The case, therefore, falls athe section 39 (1) of 
the Presidency-Towns Insolvency Act, and although 
the learned Judge in insolvency did not specifically 
so state, it would appear that he passed the order 
under appeal upon the footing that the case fell 
within section 39. In such circumstances it was 
incumbent upon the Court strictly to comply with 
the provisions of section 39 in passing an order 
on the present application. Under section 39 (1) (c} 
it is provided that the Court “may suspend the 
discharge until a dividend of not less than four 


-annas in the rupee has been paid to the creditors.” 


I am of opinion that under section 39 (1) (c) 
the Court is not empowered to suspend the discharge 
until a-dividend of more than four annas in the 
rupee has been paid [In re Kutner (1)]. It follows, 
in my opinion, that the order suspending the 
insolvent’s discharge “until twelve annas in the © 
rupee is paid” was not in accordance with law. 

I am further of opinion that the appeal must. 
also succeed on the merits., The insolvent is 


(1) (1921) 3 K.B. 93. 
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employed by the Irrawaddy Flotilla Company, Litd., 
on a salary of Rs. 270 a month, and it is obvious 
both from his own admissions and the report of 
the Official Assignee that he has been living in an 
extravagant manner inconsistent with the position 
which he holds. The insolvent stated that his 
father had been a carpenter employed in the Burma 
Railways at a wage of Rs. 1-4 a day, and that 
after he had worked for the Burma Railways for 
15 or 16 years he retired. He further stated that 
his father had no provident fund, and that after 
his retirement his father commenced to do business 
upon the proceeds of the earnings of the insolvent 
and his brother. The insolvent also stated that the 
business that his father carried on was a provision 
business. J am bound to say that I suspect that 
the provision business was little more than a cloak 
for a money-lending business carried on by the 
father as the Kurta of this Hindu undivided family. 
It would be natural in such circumstances that the 
father should make use of all the money the 
resources and the credit of the family that were 
available. Exhibits 1 and 2, in my opinion, strongly 
support the view which I am disposed to take. 
There is no doubt from the schedule of assets and 
liabilities filed by the insolvent that, although he 
was a man of slender means and of family obliga- 
tions (he stated “J had to marry three times)’, 
he did not hesitate from 1930 onwards to incur 
liability in respect of loans amounting to over 
Rs. 24,000. Why he should have incurred this 
heavy liability it is not easy to understand, unless 
it was for the benefit of the family and the family 
business that was being carried on. He stated that 
he had spent no less than Rs. 15,000 on expenses 
incurred through the marriage of his family relations, 
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(although none of them were his own children), 
arid he further admitted that for the purpose of 
properly carrying through these marriages he had 
on several occasions performed the journey to the 
Punjab and back to Burma. Further, it appears 
that the members of the family have been able to 
construct three or four houses in Burma, and it 
may be that the family possessés other property in 
India. A perusal of the testimony of the insolvent 
in his public examination and’ the report of the 


' Official Assignee: leads me firmly. to the conclusion 


that the insolvent is not a person who ought to 
be allowed to repeat his career of extravagance at 
present, It does not appear to me that. the financial 
position of the insolvent and the reasons why he 
had incurred these heavy liabilities have been 
sufficiently or effectively investigated; and it may 
be that before the time arrives when the respondent 
will have another opportunity of applying for his 
discharge the position of the insolvent in relation 
to his assets and the manner in which he incurred 
his liabilities will further be enquired into- by the 
Official Assignee. I.am clearly of opinion that the 
insolvent ought not to be granted his discharge. 


.The appropriation order will stand. 


The result is that the appeal is pro tanto allowed, 


‘and the order from which the appeal is brought 


set aside. The discharge of the respondent is 


refused. 


Mya Bu, J.—I agree. 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt, Chief Juslice, and Mr. Justice Mya Bu, 


—— 


A.S.P.S. SUBRAMANIAN CHETTIAR anpD OTHERS 1935 
: j v. Mar. 15. 
LLOYDS BANK, LTD.* 

Security bond—Consent money-cdecree— Inimovatle property, security for due 
repayment —Enforcement of bond by sale of property--Bond nol registered— 
Registration Act (XVI of 1908), s 17 (1) (b). ‘ 

Pursuant to a consent money-decree the appellants executed in favour of the 
Court a bond in which they promised to repay the decretal amount due to the 
respondent bank in two instalments by certain dates. They declared therein 
that the title deeds of the lands deposited with the bailiff of the Court should 
be security for the due payment’ of these sums and in default that the Court 
should be entitled to order the sale of the lands and to apply the proceeds. 
towards the discharge of the amount due ; on the other hand if they carried out 
the terms of the bond the title deeds were to be returned to them. There was 
default, and the bank applied for leave to sell the property. ; 

Held, that the security bond fell within s. 17 (Z) (6) of the Registration Act, 
and not being registered could not be-enforced by an order for sale. In 

_ accepting a bond the Court intimates that the property tendered as security is : 

‘deemed to be sufficient. The Court approves the substance not the form of the 

security, the bond as executed being the form in which the security is subse-: 

quentiy furnished. In such circumstances the execution of the bond is not an 
act of the Court, or a step of judicial procedure, ; 


Bindersri Naik v. Gangaram, 25 1A.9; Hemania Kumariv, Midnapur 
Zamindari Co., 1.L.R. 47 Cal. 485 ; Pranal v.. Lakshmi, 26 .A. 101—considered 
and explained, 


Lahore Spinning Mills v. Uttam Chand, P.R. C.J., Vol. 54 (1919) 316;. 
Nagaruru v. Tangatur, U.L.R. 31 Mad. 330—followed, 


Jayappa v. Shivangouda, LL.R. 52 Bom.72; Kasturi Lal v. Goverdhaw 
Dass, 1.L.R.15 Lah, 282—dissented from, 


Kalyanwalla for the appellant. The security 
bond executed by the appellants in favour of the 
respondents is compulsorily registrable under s. 17 
(1) (b) of the Registration Act, and since it .has not 


Prenevee: 





* Civil First Appeal No. 114 of 1934 arising out of Civil Execution Case 
No, 11 of 1934 of the District Court of Hanthawaddy, and other connected 
appeals. 
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been registered it cannot be enforced in execution 
proceedings. Nagaruru v. Tangatur (1). The posi- 


tion might have been different if the respondents had 


actually attached the properties, and thereafter applied 
for sale. The respondents have not done so. 


Aiyar, Chari and Banerjee for the co-sureties 
supported the appellant’s case. 


McDonnell for the respondent. The execution of 
the security bond and the application for sale of 
the properties secured thereby were themselves 
steps in aid of judicial procedure, and they come 
within the broad principle laid down by their 
Lordships of the Privy Council that proceedings in 
Courts do not require registration. In Jayappa v. 


-  Shivangouda (2) and Kasturi. Lal v. Goverdhan Dass 


(3) many previous rulings on the point were con- 
sidered, and the Courts expressly dissented from 
the view taken by the Madras High Court in 
Nagaruru’s case. 


Pacr, C.J.—This appeal arises out of a series ‘of 
applications for leave to execute decrees passed by 
Das J. 

For the purpose in hand all the decrees are 
substantially in the same form as the decree that - 
was passed in the present suit, which runs as 
follows : ‘ 


“ By consent it is ordered and decreed that the defendants 
do pay to the plaintiffs the sum of Rs. 22,827-12-0 (rupees 
twenty-two thousand eight hundred and twenty-seven and 
annas twelve only) and interest on the principal amount 
Rs. 22,500-0-0 (rupees twenty-two thousand five hundred only) 
at the contract rate, viz. 84 (eight and half) per centum 


(1) LL.R. 31 Mad 330, {2) L.L.R. 52 Bom. 72: 
(3) LL.R. 15 Lah, 282, 
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per annum with monthly rests from the date of institution 
of the suit, viz. 5th day of May 1932, till payment or 
realization together with the costs of the suit as taxed by 
the officer of the Court ; 

By consent, it is ordered that the amount be payable 
half by 15th April 1933 and the other half by 15th April 
1934 and that the defendants shall tender security for the 
amount due within one month to the satisfaction of the 
Bailiff of this Court and that security already given by the 
defendants to the Bank shall be taken into consideration in 
considering the value of the security.” 


Pursuant to the decree the defendants by way of 
security executed a bond the operative portion of 
which was to the following effect : 


“Now. the condition of this obligation is such that if the 
aforesaid S.V.K.V. Arunasalam Chettyar firm and A.S.P.S. 
Ramanathan Chettyar firm duly pay the half of the decretal 
amount including cost together with all interest to date 
mentioned herein. above on or before the 15th April 1933 
and thereafter shallk pay the other half by the 15th 
April 1934 and the whole liability created by or under the 
decree is liquidated, then the above written bond shall be 
void and of no effect otherwise the same shall be and 
remain in full force and virtue if such payment or payments. 
shall not be made within time as stipulated, the plaintiff 
bank shall be at liberty to take out execution for the recovery 
of the whole amount awarded-to it under the decree and we 
hereby declare that the title deeds of the lands as set out 
in Schedules A and B have been deposited with the Bank and 
those in Schedules A, and B, have already been deposited 
with the Bailiff of this Court as and for security for payment 
by us, or by our heirs, legal representatives of the decretal 
amount as may be payable by us or by them and upon 
our or their failure to pay the amount or amounts the said. 
Court may order that the same be sold and that the proceeds. 
applied so far as they may extend towards the discharge of 
the said amount or amounts, provided that if we shall ‘have: 
not made any default of the condition, the title deeds relating: 
to the properties described in Schedules A and B shall be: 
returned to us.” 
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In each of these cases the suit was. brought to 
recover the amount due on a promissory note, the 


‘consideration’ for the promissory note being a loan 


which was also secured by an equitable mortgage. 
Prima facie, therefore, the decree-holders could not 
“bring the mortgaged property to sale otherwise than 
by instituting a suit for sale in enforcement of the 
mortgage.” [Order XXXIV, rule 14—Burma Code 
rule 3 (6).] It was conceded, however, by the 
learned advocates who appeared for the appellants 
respectively that the equitable mortgage in each 
case no longer subsisted after the consent decree 
was passed, and that the. rights of the decree- 
holders depended upon the terms of the decree. 
It was also common ground that the decree-holders 


_ could only execute their money decrees against the 


‘immovable property of the judgment-debtors by attach- 


ment and sale; and that the application for execu- 
tion in each of the cases under consideration was 
by way of sale without attachment of immovable 
property set. out in the security bond which the 


_ judgment-debtors had executed, and under which 


in case of default the decree-holders became entitled 
to sell the immovable property subject to the bond. 
In each case an order for sale of the property has 
been passed. The judgment-debtors now appeal: 
upon the ground that the security bond which it - 
is sought to enforce falls within section 17 (1) (b) 
of the Registration Act (XVI of 1908), and as: the 
bond is not registered it cannot be enforced in execu- 
tion proceedings or otherwise. 

There is a conflict of opinion in the High Courts 
of India as. to whether such security bonds are 
registrable or not; the High Court of Madras hold- 
ing that they must be registered, the High Courts 
of Bombay and Lahore being of opinion that the 
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execution of such bonds is merely “a step in 
procedure’, and therefore that the bonds do not 
fall within section 17 of the Act. Now, it is plain— 
indéed it is conceded—that each of the present 
applications for execution is based not on the decree 
but on the bond, for the decree could not be 
executed by sale without attachment. The appli- 
cation, therefore, is not to execute ‘‘any decree 
or order of a Court” within section 17 (2) (vi), 
but to enforce the security bond which is caught 
by section 17 (1) (b) of the Act, and cannot 
“affect any immovable property comprised therein” 
unless it has been registered. Nagaruru v. Tangatur 
(1), Lahore Spinning and Weaving Mills Co., Limited 
v. Uttam Chand (2). 

I find myself in agreement with the following 
observations of Martineau J. in the above case: 


“T cannot agree with the lower Court: that the document 
is in any sense a petition. It contains no request for any- 
‘thing to be done, and is nothing but a security bond. 

It also appears to stand on a different footing from a 
compromise, which, in so far as it is submitted to, and 
judicially acted upon by the Court, is: a step of judicial 
procedure not requiring registration. A .compromise submitted 
to the Court has to be followed by a decree, but a security 
‘bond requires no order of the Court to render it effectual. 
The Court’s acceptance cf the bond given by the judgment- 
debtors merely indicates, as has been pointed out by the 
Madras High Court in the case mentioned above, that the 
Court considers the security sufficient, and does not give 
validity to the bond. : 

Nor can the bond be treated as a part of the order of 
this Court directing execution to be stayed on the judgment- 
debtors furnishing security. It was executed in compliance 
with, or in consequence of, that order, and is something 
distinct from thé order itself.” : 


(1) (1908) I-L.R. 31 Mad. 330. (2) Punjab Record, C.J., Vol. 54 (1919), 316. 
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‘The Bombay and Lahore High Courts, however, 
in Jayappa Lokappa Narsinganawar wv. Shivangouda 
Dyamangouda Patil (1) and Kasturi Lal and others 
v. Goverdhan Dass (2)—founding upon the decisions 
of the Privy Councilin Bindersri Naik v. Ganga- 
saran Sahu and others (3) ; Pranal Annee v. Lakshmi 
Annee and others (4) and Hemanta Kumari Debi v. 
Midnapur Zamindari Co. (5)—have held that such 
a security bond is “a step of judicial procedure 
not requiring registration ” and, therefore, not regis- 
trable ; because in Pranal Annee v. Lakshmi Annee 
and others (4) 


‘** no reference is to be found to any special exemption created 


~~ by the Act itself. As in Bindersri Naik v. Gangasaran Sahu 


and others (3) the judgment rests on a broad general prin- 
ciple that the proceedings of Courts do not require registration. 
It is permissible to doubt whether the head-note in Pranal 
Annee v. Lakshmi Anne and others (4) is not too narrowly 


expressed.” 


[Jayappa Lokappa Narsinganawar v. Shivangouda 
Dyamangouda Patil (1) per Crump J.]. With great 
respect to the learned Judges who decided these 
cases in the Bombay and Lahore High Courts, 
however, if I correctly apprehend the meaning and 
effect of the authorities which they purport to follow, 
the decisions of the Privy Council in Bindersri Naik 
v. Gangasaran Sahu and others (3) and Pranal 
Annee v. Lakshmi Annee and others (4) do not 
support the view which they are taken to express. 
Of course, if the terms of a document which other- 
wise would require registration are incorporated in 


(1) (1927) I.L.R, 52 Bom. 72. (3) (1897) 25 LA. 9. 
~(2)- (1933) EL-R. 15 Lah. 282. (4) (1899) 26 1.A.101. 
(5) (1919) LL.R. 47 Cal. 485. : 
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a decree or order of the Court, the judgment in 
Pranal Annee v. Lakshmi Annee.and others (1) 


“ showed that, merely regarding the question as a question of 
evidence and not as to the effect of the decree on lands outside 
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when incorporated in a decree was clearly admissible as judicial 
evidence.” : 


[per Lord Buckmaster in Hemanta Kumari Debi v. 
Midnapur Zamindari Co. (2). But the case of 
Hemanta Kumari Debi v. Midnapur Zamindari Co. 
(2) must now be read subject to section 17 (2) (vi) 
of the Registration Act, as amended in 1929, which 
runs as follows : 


* Nothing in clauses (b) and (c) of sub-section (1) applies to— 
* * * * 


{vi) any decree or order of a Court except a decree or order 
expressed to be made on a compromise and compris- 
‘ing immovable property other than that which is 
the subject matter of the suit or proceeding.” 


In Pranal Annee v. Lakshmi Annee and others 
(1) Lord Watson observed : 


“* The razinamah, in so far as it was submitted to and was 
acted upon judicially by the learned Judge, was in itself a step of 
judicial procedure not requiring registration ; and any order 
pronounced in terms of it constituted res judicata, binding upon 
both the parties to this appeal, who gave their consent to it.” 


His Lordship, however, was careful to point out 
that : 


“The razinamah merely referred, by way of remark, to the 
lands now in dispute ; and the Judge was only asked to give effect 
to a compromise which related to the lands then in dispute before 
him. This order, accordingly, merely concerns the latter, and 
has no reference whatever to the lands described in Sched. D of 
_ the razinamah. So far as regarded these lands, the compromise 


{1) (1899) 26 IA. 101. . (2) (4919) LL.R. 47 Cal, 485. 
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was not submitted to the learned Judge, but was deliberately left 


- by the parties to stand upon their unregistered agreement of 


union.” 


There is nothing in the judgment of the Privy 
Council in that case, as J understand it, to justify 
the supposition that instruments such as_ the 
security bond under consideration, which creates the 
rights upon which the application for execution 
is founded, are not registrable merely because the 
bonds were executed in the course of litigation. In 
Bindersri Naik v. Gangasaran Sahu and others (1), 
where a question arose as to the amount of 
interest to which certain mortgagees were entitled 
on ;the principal sum due under the mortgage, 
it appears that the mortgagors | 

“ had constantly admitted and asserted that under the deeds in 
question they were not entitled to redeem, except upon payment 
of the principal sums, with interest thereon at Rs. 18 per cent per 
annum until paid; and that in respect of such admission and 
assertion they had got an extension of time with the consent of 
their creditors. But they contended that none of these proceed- 
ings in the Subordinate Court of Gorakhpur could be referred to 


or founded upon, because they had not been registered in terms 
of s. 17 of Act IIT of 1877." 


Lord Watson, who delivered the judgment of the 
Board in that case also, observed obifer that their 
Lordships : 


“ think it right to add that, having heard counsel fully upon the 
point, they are satisfied that the provisions cfs. 17 of the Act do: 
net apply to proper judicial proceedings, whether consisting of 
pleadings filed by the parties, cr of orders made by the Court.” 

That case also, in which it was held that certain 
petitions filed in the suit containing admissions 
were not rendered inadmissible for the purpose of. 
proving the admissions merely because they had 


(1) (1897) 25 LA. 9. 
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not been registered, such documents being regarded 195 
as on the same footing as the pleadings in a suit, A.S.P.S. 


5 os . A SUBRA- 
in my opinion, is not an authority for the propo- mani 
sition that documents of title otherwise registrable, “"5"™* 


such as the security bonds which in the. present ,\40"Pt). 
cases it is sought to enforce in execution proceed- paees. 
ings, are not liable to registration ‘ upon a broad ee 
_ general principle that the proceedings of Courts do 
not require registration.” In Kasturi Lal and others 
v. Goverdhan Dass (1) (at page 293) Tek Chand J. 


observed that 


6 


it is not the execution of the bond which effects the transfer 
of rights in the immovable property described therein, but it is 
the order of the Court accepting the bond which creates these 
rights,” 


But with all due deference I do not so appraise 
the legal position. As I apprehend the matter all 
that the Court does in such circumstances is to 
intimate that the property tendered as security is 
deemed to be sufficient ; in other words, it approves 
the substance not the form of the security, the 
execution of the bond being the mode and the 
‘bond the form in which the security is subse- 
quently furnished. I cannot persuade myself that 
in such circumstances the execution of the bond 
is an act of the Court or “a step of judicial pro- 
cedure”, or that the Court merely by approving the 
substance of the security tendered can, or purports 
to, convert instruments such as the security bonds 
under consideration,—which by law are incapable 
of affecting the title to immovable property,—into 
operative, valid and admissible documents of title. 
It is to be borne in mind that the effect of 

holding such documents as those now in question 


(1) (1933) LL.R, 15 Lah, 282, 
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to be not subject to registration would be to 
facilitate the commission of fraud by dishonest. 
sureties, and further, that the Legislature when 
amending section 17 (2) (vi) of the Registration Act 
in 1929 plainly had in mind the decisions of the 
Privy Council to which reference has been made,. 
and yet expressly refrained from re-enacting section. 
17 (2) (vi) in general terms, or in such a form -as- 
would give colour to the view held by the High 
Courts of Bombay and Lahore. The Court is bound 
to give effect to the provisions of the statute which,. 
in my opinion, do not exempt the security bonds. 
in question froin liability to registration. (It may 
be that the decrees in the present suits can be 
executed by attachment and sale of the judgment-. 
debtor’s immovable property in the normal course of 
execution ; but on that question we express no- 
opinion. In my opinion in each case the appeal. 
must be allowed, the order directing the sale must 
be set aside, and the application for execution 
dismissed. We make no order for costs in any of. 
the cases. 


Mya Bu, J.—I agree. 


G.B.C.P.0.—No. 13, H.C.R., 26-6-35—2,500. 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Mya Bu. 


DHANAL SOORMA aND OTHERS 
v. 


RANGOON INDIAN TELEGRAPH ASSOCIA- 
TION, LTD.* 


raw awident—Masters duty towards servant—Elcctricity, use of—Rule in . 


Rylands v. Fletcher applies to clectricity— Obligation not independent of 
negligence—Degree of care—Sirict liability, exceptions to—Use of elec- 
tricity for domestic purposes—Natural user of premises—Reasonable care 

—Sweeper's death—Statutory obligation—Consumer’s liability—Electricity 

Act (IX of 1910), s. 37— Rule 41, Electricity Rules, 1922. 

A master’s duty towards his servant.is to take reasonable precautions to 
protect the servant from unnecessary risk. Whatever the dangers of the 
employment which the employé undertakes amongst them is not to be 
numbered the risk of the employer’s negligence, and the creation and 
enhancement of danger thereby engendered. 


Smith v. Baker & Sons, (1891) A.C. 325 —referred to. 
Electricity is an element to which the rule in Rylands v. Fletcher applies. 


Charing Cross Electricity Supply Co. v. Hydraulic Power Co. (1914) 
3 K.B. 772; Eastern and South African Telegraph Co., Ltd. v. Capetown 
Tramways Co., Lid., (1902} A.C. 381; National Telephone Co. v. Baker, (1893) 
2 Ch.D. 186—referred io. 

The duty which the law imposes under the principles laid down in 
Rylands v. Fletcher is not an obligation independent of negligence and 
differing from it in kind, but a duty to take the degree of care in the 
circumstances which the law prescribes, and failure to perform that duty 
amounts to negligence on the part of the person by whom the duty is to 
be performed. Further, if by reason of such negligence injury is sustained 
by a person to whom the duty is owed a cause of action for negligence 
arises. 

Lochgelly Iron & Coal Co. v. M’Mullan, 1934 A.C. 1—referred to. 

The liability that prima facie arises upon failure to exercise the care 
prescribed in the rule is, however, not inevitable, and in certain circum- 
stances can be avoided. 

The use of electric energy for lightirg or other domestic purposes is so 
reasonable and prevalent that to bring electricity upon land or premises for 
such purposes is to use the land-or premises in a natural and not an 
unnatural way. A person who keeps on his premises electric energy for 
domestic purposes is bound to exercise reasonable care to prevent damage 





_ * Civil First Appeal No. 31 of 1935 from the judgment of this Court on 
the Original Side in Civil Regular No. 301 of 1934. 
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therefrom accruing, but he is not responsible for damage not due to his 
own default, 


Bartlett v. Tottenham, (1932) 1 Ch. 114; Blake v. Woolf, (1898) 2 Q.B. 
426; Ricards v. Lothian, (1913) A.C. 263; Ross v. Fedden, 7 Q.B. 661; 
Rylands v. Fleicher, L.R. 3 H.L. 338; Wilkins v. Leighton, (1932) 2 Ch. 


106; Wilson v. Waddell, 2 A.C. 95—referred to. 


A‘ sweeper in the service of the respondent company met his death by 
electrocution as he put his hand on a stay wire supporting a pole in*the 
compound of the company. The pole was part. of the electric installation 
erected by the company for the supply of domestic energy from the main 
to the residential cottages in the compound. A storm. occurred which 


caused injury to the installation. One result was that the bearer wire . 


from one of the cottages to the pole was found to be sagging. To the 
wire was attached a lead casing inside which passed the live electric wires. 
The company employed a competent electrical engineer to put the instal- 
lation in a safe and proper. condition, and the work was completed before 
the accident occurred. The lead casing, however, became alive owing to 
an internal fault, and owing to its contact with the stay wire, the latter . 
was eléctrified when the sweeper touched it. 
"Held, that there was no default on the part of the company, and the © 
company was not liable under the Fatal Accidents Act. ’ 

Whether the effect of a statute is to create an obligation and the extent 
of that obligation depend upon the purview of the Legislature in enacting: 
the particular statute, and the language in which it is couched. 


Held, that rule 41 of the Indian Electricity Rules, made pursuant to 
s. 37 of-the Indian Electricity Act, does not impose upon consumers of 
electricity an absolute obligation to maintain the electric supply lines 
belonging to them in a safe condition. They are only required to take 
reasonable care, and cannot be expected to detect latent defects in the plant 
throvgh which electricity escapes, 


Atkinson v. The Newcastle Waterworks Co., 2 Ex.D. 441; Hammond v. 
The Vestry of St. Pancras, L.R. 9 C.P. 316—referred to. 


Sein Tun Aung for the appellants. There is 
prima facie evidence of negligence on the part of 
the respondents. The deceased was electrocuted 
by a stay wire which should not normally be elec- 
trified. The deceased was on the premises on lawful 
business, and on the principle enunciated in Inder- 
maur v. Dames (1) he was entitled to be protected 
from all unusual and hidden dangers which the 
respondents knew or would have known if they had 
used reasonable care. Further, as between master 





(1) (1866) L.R. 1 C.P. 274. 
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and servant, the respondent company was under an 
obligation to take reasonable care to see that the 
deceased was not exposed to unexpected and 
unnecessary risk. Smith v. Baker (1). The respon- 
dent company had failed to discharge their duty 
towards the deceased. : 

‘There is also an absolute duty a upon the 
‘respondents to ‘see that any dangerous thing kept 
on their premises does not cause harm to any one. 
Rylands v. Fletcher (2). The rule in this case has 
been extended to electricity. National Telephone Co. 
v. Baker (3); Eastern and South African Telegraph 
Co. v. Capetown Tramways Co. (4). 


[PacE, C.J. Electricity, though a dangerous 
element, is of domestic utility. Was not Rylands v. 
Fletcher a case of non-natural user of the land ? ] 


Yes. In this case the dangerous thing that 
caused the damage was brought on the land by 
artificial means, and is not naturally there. The 
two cases cited in Rylands v. Fletcher, namely, 
Smith vy. Kenrick (5) and Baird v. Williamson (6) 
show that this is the meaning of non-natural user. 


[PaGcE, C.J. In. Donoghue v. Stevenson. {7) it was 
observed that it is inaccurate to regard the case of 
things dangerous in themselves as outside the ordinary 
Jaw of contract or tort. The rule in Rylands v. 
Fletcher. was only a special instance of negligence 
where the duty to take care amounted practically 
to insurance. | 


(4) (1891) A.C. 325. (4) (1902) A.C. 381. 


{2) L.R. 3 HL. 330. _ (5) 7 C.B. 564. 
(3) (1893) 2 Ch. 186, 200. (6) 15 C.B, (N.S.) 376. 


(7) 1932 A.C. 562. 
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In Rylands v. Fletcher the injury “was also 
regarded as a nuisance. In Midwood v. Man- — 


chester Corporation (1) leakage from the electrical 


mains belonging to the Corporation caused an 
explosion which wrecked the premises of an adjoin- 
ing owner. The Corporation was held liable for a 


nuisance, apart from any negligence. See also 


Charing Cross Electric Supply Co. v. Hydraulic Power 


Co. (2). 


’ Moreover, the respondent company is liable under 
rule 41 of the ‘Indian Electricity Rules which - 
enjoins every owner of an electric supply line to. 


keep it in a safe condition. - 


The evidence shows that the second respondent, 
The. Rangoon Electric Tramway and Supply Co., Ltd., 
was also’ guilty of negligence, and the case should 
be remanded for a finding on this issue. 


Moore for the respondent. Rule 41 of the Elec- 
tricity Rules does not in any sense impose liability 
on the company. It is couched in very generat 
terms, and does not impose any particular obligation 
on a consumer. Even if it has that effect there are 
limitations to statutory negligence. The law cannot 
expect a man to do what is in the circumstances. 
impossible. The respondent company, the moment. 
it became aware of the defects in its electrical instal- 
lation, employed a competent engineer to repair 
them. Its duty was to keep the premises in a reason- 
ably safe condition, and it has been found as a fact 
that it had done so. The company cannot be 
expected to warn ‘people of hidden dangers of 
which it is unaware. To hold otherwise would be 
to impose on the respondent a liability for a thing 


(1) (1905) 2 K.B. 597. (2) (1913) 3. KB. 442; on appeal, 
(1914) 3 K.B. 772. 
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“‘which no reasonable care and skill could obviate.” 
Hammond v. The Vestry of St. Pancras (1). 


Sein Tun Aung in reply. Hammond v. The Vestry 
of St. Pancras has no application to this case. That 
case dealt with the interpretation of a statute enacted 
for the benefit of the public. The vestry was 
merely carrying out its statutory duty. 


PaGE, C.J.—This case is of interest to all con- 
sumers of electricity for domestic purposes ; because 
the question to be determined is the liability of such 
persons for injuries caused by defects in the electric 
plant on their premises. . 

The suit was brought by the wife and children 
of one Dhanal Jagiya, a sweeper employed by the 
-Rangoon Indian Telegraph Association Club, Ltd. 
His duty infer alia was to keep clean the compound 
of the company’s premises in Sandwith Road. 

In the compound there are several cottages 
belonging to the respondent company, and electrical 
energy for the purpose of lighting the premises was 
obtained from the Rangoon Electric Tramway and 
Supply Co., Ltd. The. Electric--Supply Company 
was also impleaded in the alternative as a defendant 
in the suit, but as against that defendant the suit 
was dismissed, and an appeal from the decree in the 
Electric Company’s favour was summarily rejected. 

Now, the supply of electricity: to the respondent 
company was effected in the following manner : 

A service line was run from the Electric Com- 


pany’s main to the respondent company’s premises, 


and a meter was fixed on one of the cottages in the 
compound, From the meter the current passed 
through a double-pole. switch near the meter, and 
thence through a cut-out on the north wall of the 
A (1) LR. 9 CP. 316, 322. 


373 


~ 1935 
DHANAL 
SooRMA 

v. 
RANGOON 
INDIAN 
TELEGRAPH 
ASSOCIATION, 
Ltp. 


374. 


1935 
‘DHANAL 
SooRMA 

V. 
RANGOON 
INDIAN 
TELEGRAPH 
ASSOCIATION, 
Ltp. 


PaGE, C.J. 


INDIAN LAW REPORTS.  [Vot. XIII 


cottage. It was then carried by means of.a bearer 


wire from the cottage to a pole some. 25 feet away 
to the north. This pole was retained in position 
by a stay wire attached to the ground, and clipped 
on to the pole. To the bearer wire was attached a 
lead casing, and inside the lead casing passed the 
live electric wires. All the apparatus from the 
meter to the pole was erected by and belonged to 
the respondent company. 

On the 3rd of June 1934 a storm passed’ over 
Rangoon. During the storm the lights in the com- 
pound were extinguished, and it was discovered that 
injury had been done to the, electric installation, one 
result of which was that the bearer wire and the 
lead casing within which the live wires were carried 
from the cottage to the pole was found to be sagging.- 
The secretary of the respondent company imme- ~ 
diately took steps to repair the damage, and he 
employed Mr. Yettie, whom he had reason to believe 
was a competent electrical engineer, to do all 
that was necessary to put the installation in a safe . 
and proper condition. Mr. Yettie undertook to do 
the work, and it was completed before the 10th 
June. On that day the sweeper Dhanal Jagiya 
happened to put his hand on the stay wire that was 
supporting the pole. to which reference has been 


-made, and met his death by electrocution. It 


appears that the cause of the accident, as found by 
the learned trial Judge, was “that a fault occurred 
between the wire inside the lead casing and the 
casing itself, with the result that the casing which 
carried the cable became alive; that casing was in 
contact at the top of the post No. 1 either with the 
band to which the stay was attached or with the 
stay itself, with the result that the stay became alive, 


. and that was the direct cause of the accident.” 
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The present suit has been brought by the appel- 
lants under the Fatal Accidents Act (XIII of 1855) 
which runs as follows : 

is Whenever the death of a person shall be caused by wrongful 
act, neglect or default, and the act, neglect or default is such as 
would (if death had not ensued) have entitled the party injured 
to maintain an action and recover damages in respect thereof, the 
party who would have been liable if death had nat ensued shall 
be liable to an action or suit for damages ncetwithstanding the 
death of the person injured.” : 

_ The question that falls for determination, there- 
“fore, is whether the sweeper Dhanal Jagiya met his 
death by reason of the “wrongful act, neglect or 
default’” of the respondent company. Braund J. at 
the trial passed a decree in favour of the respondent 
company upon the ground that Dhanal Jagiya was a 
servant of the company, and that as between a 
master and servant the common law obligation of 
the master was “to take reasonable precautions to. 
protect his servant from unnecessary damages.” 
Upon the facts the learned trial Judge found that 
the respondent company had taken all reasonable 
steps to ensure that the electrical installation on the 
premises was in a safe condition, and he held that 
the company was under no legal liability in respect 
of the injury that resulted in the death of the 
. sweeper Dhanal Jagiya. In so far as the cause of 
‘action in the present case rested upon the liability 
of a master to his servant, in my opinion, the 
conclusion at which the learned trial Judge arrived 
was correct. 

In Smith v. Baker & Sons (1) Lord Herschell 
observed 


“that the contract between employer and employed involves 
on the part of. the former the duty’ of taking reasonable ‘care 





(1) (1891) A.C. 325 at p. 362. 
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to. provide proper appliances, and to maintain them in a proper 


condition, and so to carry on his operations as not to subject 
those employed by him to unnecessary risk. Whatever the 
dangers of the employment which the employed undertakes, 
amongst them is certainly not to be numbered the risk of the 
employer’s negligence, and the creation or enhancement of danger 
thereby engendered,” 


[see also Griffiths v. The London and St. Katharine 
Docks Company (1); Williams v. Birmingham Battery 
and Metal Company (2) ; Fanton v. Denville (3)]. . 
It is not pretended or contended that Dhanal 
Jagiya either knew of the danger that would be 
created by the electrification of a stay. wire, much 
less that he undertook to run the risk of meeting 
his death by electrocution if the stay wire became 
charged with electricity. So far, therefore, as the 
appellants’ claim was based on the duty which the 
respondent company owed to its servant Dhanal the 
suit was rightly dismissed. : 
- The case, however, does not rest there ; because 
it was contended on behalf of the appellants that the 
duty which the respondent company owed to Dhanal 
was not merely the duty that a master owes to his 
servant, but the far higher duty that attaches to a 
person who brings upon his land or premises some- 
thing dangerous in itself under the rule laid down 
in Rylands v. Fletcher (4). This aspect of the case 
is not adverted to in the judgment of Braund J., 
but, in my opinion, it involves the most substantial 


‘issue in the suit. The rule as enunciated by 


Blackburn J. when that case was before the Court 
of Exchequer Chamber, is. 


“that the person who for his own purposes, brings on his land 
and collects and keeps there anything likely to do mischief if it 


(1) (1884) 13-Q.B.D, 259. (3) (1932) 2 Q.B.D. 309, 
(2) (1899; 2 Q.B.D. 338. (4) L.R. 3 E, & LA, 330. 
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escapes, must keep it in at his peril, and if he does not do so, 
is primé facie answerable for all the damage which is the natural 
consequence of its escape.” 


Fletcher v. Rylands (1). It is well settled that 
électricity is an element to which the rule in 
Rylands v. Fletcher (2) applies [National Telephone 
Company v. Baker (3); Eastern and South African 
Telegraph Company, Limited v. Capetown Tramways 
Companies, Limited (4) ; Charing Cross Electricity 
Supply Company v. Hydraulic Power Company (5)]. 
I am of opinion that the duty which the law imposes 
under the principles laid down in Rylands v. Fletcher 
{2) is not an obligation independent of negligence and 
differing from it in kind, but a duty to take the 
degree of care in the circumstances which the law 


prescribes, and failure to perform that duty, in my 


opinion, amounts to negligence on the part of the 
person by whom the duty is to be performed. 
Further, if by reason of such negligence injury is 
sustained. by a person to whom the duty is owed a 
causé. of action for negligence arises. In Lochgelly 
Iron and. Coal Co. v. M’Mullan he Lord Wright 
.pointed out that 


“in strict legal analysis negligence means more than heedless 
or careless conduct, whether in omission or commission: it 
properly connotes the complex concept of duty, breach, and 
pabeee thereby suffered by the a to whom the duty was 
owing.” 


The rule laid down in Rylands v. Fletcher (2), 
apprehend, merely quantifies the degree of care 
which the person by whom the duty is owed must 


(1) L.R. 1 Bx. 265. " (4) (1902) A.C. 381. 
(2) LR. 3 E, & LA, 330. (5) (1914) 3 K.B. 772, 
(3) (1893) 2 Ch.D. 186. (6) (1934) A.C. 1 at p. 25. 
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take. In M’Alister (or Donoghue) v. Stevenson (1) 
Lord Macmillan observed: _ 


“The exceptional case of things dangerous in themselves, 
or known to be ina dangerous condition, has been regarded as 
constituting a peculiar category outside the ordinary law both of 
contract and of tort. I may observe that it seems to me 
inaccurate to describe the case of dangerous things as an exception. 
to the principle that no one but.a party toa contract can sue on 
that contract. I regard this type cf case.as a special instance of 
negligence where the law exacts a degree of diligence so: 
stringent as to amount practically to a guarantee of safety.” 


Prima facie, therefore, the respondent company is. 
liable to pay compensation to the appellants in the 
present suit. ~~ 

The liability that primd facie arises upon failure 
to exercise the care prescribed in the rule laid down 
in Rylands v. Fletcher (2), however, is not inevitable, 
and in certain circumstances can be avoided. 


_ “It is not every use to which land is put that brings into play 
‘that principle. It must be some special use bringing with it 
increased danger to cthers, and must not merely be the ordinary 
use of the land or sucha use as is proper for che general benefit. 
of the community ” 


[per Lord Moulton in Ricards v. Lothian, 1913. 
A.C. 280]. This exception to the general rule was. 
laid down by Lord Cairns in Rylands v. Fletcher 
(E.R. 3. H.L. at p. 338), and was restated by Lord. 
Blackburn himself in Wilson v. Waddell (3). 

It is now settled law [Ross v. Fedden and another 
(4) ; Blake v. Woolf (5) ; Rickards v. Lothian (6) ; 
Bartlett v. Tottenham (7) ; Wilkins v. Leighton (8)]. 





{1) (1932) A.C. 562. (5) (1898) 2 Q.B. 426. 
(2) L.R: 3 E. & LA. 330. - (6) (1913). A.C, 263. 
(3) 2 A.C..95. (7) (1932) 1 Ch, 114. 


(4) L.R. 7 Q.B. (61. (8) (1932) 2 Ch. 106 
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In Blake v. Woolf (1), 


“the defendant was the owner of certain premises in Wood 
Street, Cheapside. He had laid on water to the premises, and 
had a cistern upon them on the fourth floor. After the water had 
beén laid on the plaintiff became tenant of the ground-floor and 
basement of the premises, and received his water supply from the 
defendant’s cistern. On a certain Friday it was discovered that 
there was a leakage from the cistern. The defendant being 
informed of this, instructed a plumber to put the cistern to rights. 
The plumber was negligent in doing so, and on Monday morning 
it was found that water had escaped from the cistern and damaged 
the plaintiff's goods, which were upon the portion of the premises 
occupied by him.” i 


Wright J., in the course of his judgment, observed: 


“The general rule as laid down in Rylands v. Fletcher (2) is 


that frimd facie a person occupying land has an absolute right - 


not to have his premises invaded by injurious matter, such as 
large quantities of water which his neighbour keeps upon his land. 
That general rule is, however, qualified by some exceptions, one of 
- which is that, where a person is using his land in the ordinary way 
and damage happens to the adjoining property withcut any default 
or negligence on his part, no liability attaches to him. The bring- 
_ing of water on to such premises as these and the maintaining a 
cistern in the usual way seems to me to be an ordinary and reascn- 
able user of such premises as these were ; and, therefore, if the 
water escapes without any negligence cr default on the part. of the 
person bringing the water in and owning the cistern, I do not think 
that he is liable for any damage that may ensue ; ” 


see also Ross v. Fedden (3). 

In Rickards v. Lothian (4) Lord Moulton, deliver- 
ing the judgment of the Judicial Committee, held 
that. 

“the provision of a proper supply of water to the various 
parts of a house is not only reasonable, but has become, in 


accordance with modern sanitary views, an almost necessary 
feature of town life. It is recognized as being so desirable in 


(1) (1898) 2 O.B. 426. (3) L.R. 7 O.B. 661. 
(2) LR. 3 E. & LA. 330. (4) (1913) A.C. 263 at p. 281. 
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the interests of the community that in some form or other it 


is usually made obligatory in civilized countries. Such a supply 
cannot be installed without causing some concurrent danger of 


. leakage or overflow. It would be unreasonable for the law to 


regard those who instal or maintain such a system of supply 
as doing so at their own peril, with an absolute liability for 
any damage resulting from its presence even when there has 
been no negligence . . . In such matters as the domestic 
supply of water or gas it is essential that the.mode of supply 
should be such as to permit ready access for the purpose of 
use, and hence it is impossible to guard against wilful mischief, 

In having on his premises such means of supply he is - 
only using those premises in an ordinary and proper manner, 
and, although he is bound to exercise all reasonable care, he 
is not responsible for damage not due -to. his own defaults 
whether that damage be caused by inevitable accident or the 
wrongful acts of third persons.” 


In my opinion those principles apply to the case 
of electricity which is brought upon land or premises 
merely for domestic purposes. It appears to me that 
the time has come when the Court ought to hold 
that the use of electric energy for lighting or other 
domestic purposes is so reasonable and prevalent that | 
to bring electricity upon land or premises for such 
purposes is to use the land or premises in a natural 
and not an unnatural way. 

For these reasons, in my opinion, the rate faid 
down in Rylands v. Fletcher (1) is not applicable in 
the circumstances of the present case, and the claim 


of the appellants in so far as it is based upon the 


rule enunciated in that case also fails. - 

It is further contended on behalf of the appel- 
lants, however, inasmuch as under rule 41 of the 
Indian Electricity Rules, 1922, made pursuant to 
section 37 of the Indian Electricity Act, 1910 (Act 
IX of 1910) . 


(ij LR. 3 E. & LA. 330. 


Vot. XIII] | RANGOON SERIES. 


“ every electric supply-line shall be maintained in a safe condi- 
tion as regards both electrical and mechanical conditions by 
the person to whom the same belongs,” 


and it is common ground that the death of Dhanal 
Jagiya was caused by a defect in the electric supply 
line which was attached to the post and which was 
not in a safe condition, that upon this ground also 
the appellants were entitled to succeed. 

U Sein Tun Aung on behalf of the appellants 
urged that the effect of rule 41 was to impose upon 
the respondent company an absolute obligation to 
“maintain this electric supply line in a safe condition 
at all events and whether negligence was or was not 
proved, and, as it is not disputed that the electric 


supply line as well as the post and the stay wire 


attached to it were the property of the respondent 
company, that the respondent’s liability is established: 
Now, whether this contention is sustainable or -not 
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depends upon the extent of the obligation that is. 


laid on the respondent company under rule 41 
upon a true construction of its terms. Rule 41 
falls under Chapter V which is headed “ Precautions 
for the safety of the public.” 

The rules are not artistically drafted, and it may 
reasonably be contended that the rules in Chapter V 
do not apply to “ consumers ” except where “ con- 
sumers ” are specifically mentioned (see rules 34, 40A, 
105, 106A, 107 and 109). I am disposed to hold, 
however, that as the defective electric supply line 
with which we are concerned belonged to the respon- 
dent company rule 41 did apply to the respondent 
company although the respondent company was 
not a “ licensee’ or “ owner ” within the meaning 
of these rules. The question, therefore, is whether 
under the terms of rule 41 an absolute obligation 
to maintain the electric supply line in a_ safe 
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‘condition was imposed upon the respondent company _ 


or whether the duty that. was created was only to take ~ 
reasonable care to maintain the electric supply line 
in a safe condition. In. Atkinson v. The Newcasile 
and Gateshead Waterworks. Company (1) Lord Cairns 
observed that whether the effect of the statute is 
to create an obligation and the extent of that obli- 
gation “ depend upon the purview of the Legislature 
in the particular statute, and the language which 
they have there employed.’ In my opinion in each 
case not only must the terms of the statute be 
taken into consideration, but the Court must also 
have regard to the subject-matter of the obligation 
thereby imposed. 

In Hammond v. The Vestry of ‘St. ee (2) 
in which case under section 72 of 18 and 19 Vic. 
C. 170.it was provided that the Vestry Board “ shall 
cause the sewers vested in them to be properly cleared, 
cleansed and emptied. ” Brett J. observed : 


“The words of section 72 are susceptible of either 
meaning,—that an -absolute duty is cast upon the defendants, 
or that they are only bound to exercise due and reasonable 
care. What, then, is the proper rule of interpretation ?. 
The defendants are a public body having a duty imposed 
upon them by parliament to do a thing which even with 
the exercise of the utmost care and diligence may not 
always be capable of being done. It is obvious that circum- 
stances may arise in which a sewer notwithstanding the exer-- 
cise of reasonable care may be obstructed. The terms of - 
the finding in this case assume that . . ... It. would 
seem to me to be contrary to natural justice to say that 
parliament intended to impose upon a public body a liability 
for a thing which no reasonable care and skill could obviate: 
The duty may notwithstanding be absolute ; but, if so, it 
ought to be imposed in the clearest possible terms. The 
intention of the Legislature is to be gathered from the language 
used and the subject-matter. Where the language used is 


(1) 2 Ex.D. 441 at p. 448, . (2) L.R. 9 C.P. 316 at p. 322. 
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consistent with either view, it ought not to be so construed 
as to inflict a liability, unless the party sought to be charged 
has been wanting in the exercise of due and reasonable care 
in the performance of the duty imposed ; ” 


[see also Blyth v. Birmingham Waterworks Com- 
pany (1) ; Parnaby against The Lancaster Canal 
Company (2) ; River Wear Commissioners v. Adartson 
(3) ; Groves v. Winborne (Lord) (4) ; Lambert v. 
Lowestoft Corporation (5) ; Butler (or Black) v. Fire 
Coal Company, Limited (6) ; Watkins v. Naval Colliery 
Company (1897), Limited (7) ; Blundy, Clark & Co. 
v. London and North-Eastern Railway Company (8) ; 
Noble v. Harrison (9) ; Great Western Railway 
Company v. Owners of S.S. Mostyn (10) ; Lochgelly 
Iron and Coal Company, Limited v. M’ Mullan (11)], 

Now, in construing rule 41 I desire to express no 
opinion as.to the degree of care which thereunder 
or otherwise it is incumbent upon “ licensees ” or 
“owners” to exercise, and I desire to reserve my 
opinion upon that question until a proper occasion 
for determining it arises. In the present case it is 
necessary only to consider the obligation that is 
imposed upon consumers of electricity for domestic 
purposes. | 

It is to be observed that, whereas under the 
rules penalties for breaches of the rules are pro- 
vided as against “ licensees ” and “ owners” (rules 
105, 107: and 109; see also sections 39—47 of the 
Act) no penalties are imposed upon “ consumers ” 
except under rules 106 and 106A, and I am of 
opinion that under rule 41 an absolute obligation 


(4) 11 Ex. 781. (6) (1912) A.C. 149. 
(2) 11 A. & E. 223. (7) (1912) A.C. 693. 
(3) 2 A.C. 743, (8) (1931) 2 K.B. 351. 
(4) (1898) Q.B. 402. (9) (1926) 2 K.B, 332, 


(5) (1901) 2 K.B. 590. (10) (1928) A.C, 57, 
eke -(11) (1934) A.C, 1. + 
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to maintain the electric supply lines that belonged 
to them in a safe condition was not imposed'upon - 
consumers, and that under that rule the obligation 
of the consumers at common law towards those to 
whom they owed a duty to take care was neither 
increased nor affected. To hold that consumers -of. 
electric ‘energy for domestic purposes should be 
liable. to pay compensation for injuries catised by | 
defects in their electrical installation apart from 
negligence on the part of the consumers and how- 
ever the defects were caused would, in my opinion, 
be to lay upon their shoulders an intolerable. and. 
unjustifiable burden. Electricity cannot be seen. 
It cannot. be heard or smelt, and it may often 
happen that a defect in the plant through which 
electricity can escape will develop which it is not 
possible for an ordinary person to detect. Con- 
sumers are not to be treated as though -they were 
experts in matters relating to electricity, and-there- . 
fore to compel. them to remedy defects in electrical 
installations on their premises which could not be 
discovered whatever might be the care they 
exercised would be to impose on them a duty which 
it might often be impossible for them to discharge. 
But the law non cogit ad impossibilia, and unless 
the terms of the rule are so plain that the Court 
must needs hold that rule 41 imposes an absolute 
obligation on a consumer to maintain electric supply 
lines under his control in a safe condition, the 
Court in such circumstances ought to hold that the: 
obligation imposed by rule 41 upon a consumer of 
electricity for domestic purposes is to take reason- 
able care to keep the electric apparatus on._ his 
premises in a safe condition. I am clearly of opinion 
chat the obligation of the respondent company under 
rule 41 as a private consumer of electricity for 
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domestic purposes is of this nature, and that the care 
which they must take in that behalf is the same 
as that which they must exercise at common law. 

Now, it has been found by the learned trial Judge 
that all reasonable steps that the respondents could 
have taken to render the electric supply line and 
apparatus innocuous had been taken in the present 
case. We are not disposed to interfere with that 
finding of fact, and in such circumstances, in my 
opinion, the claim of the appellants based upon this 
third contention also cannot be sustained. 

For these reasons, in my opinion, the appeal fails 
and must be dismissed. The respondents do not ask 
for costs. The appellants must pay the Court-fees 
which they would have had to pay if they had not 
been allowed to appeal in formd pauperis. 


Mya. Bu, J.—I agree. 


APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Ba U. 
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words therein are capable of more than one interpretation the Court can have 
recourse to the previous state of the law and the surrounding circumstances for- 
the purpose of ascertaining which. meaning the Legislatus intended the 
ambiguous terms to bear, 

Bank of England v. Vagliano, 1891 A.C. 107; Norendra, Nath v. 
Kamalbasini Dasi, 23 1A. 18; Ramanandi v. Aelawan, LL:R. 7 Wak 227--. 
referred to. 

The plain meaning of the words ‘personal injuries” in s. 306 of “the 
Succession Act is physical, corporal or bodily injuries, injuries to the person as 
opposed to injuries to property or reputation. “Personal injuries not causing - 
the death of the parly” are ejusdem generis with an assault but not with © 
defamation, 

“ Assault” as defined in the Indian Penal Code is specifically nientioned in - 
the section as actual physical violence is not an essential ‘ingredient of the 
offence, and the intention was to include injury caused by assault among the 
bodily injuries not causing death, 

Bhupendra Narayan Sinha v, Chandramani, 1LL.R. 53 Cal. 987 ; Ketone 
Behari v. The Corporation of Calcutta, LL.R. 31 Cal. 993—followed. 


Mahtab Singh v. Hub Lal,1.L.R. 48 All. 630; Motilal v. Premsukh, LL.R. 
47 Bom. 716 ; Punjab Singh v. Ramautar Singh, 4 Pat. LJ. 676 ; Baslnnt % v. 
W.-H. Nurse, LL.R. 44 Mad, 357—dissented from. 

A cause of action in respect of injury to the credit and reuistion of itie 
plaintiff owing to the wrongful act of the defendant does not fail within the 
exceptions set out in s. 306, but under that section survives against the’ 
executors and administrators of the estate of the deceased defendant. 

The rule of the common law in England “actio pérsonalis moritur cum 
persona”, its application, and the exceptions to the tule, considered and 
commented upon. 

Admiralty Commissioners v. 8.8. America, (1917) A.C. 38; British ‘South 
Africa Co. v. Mosambigze, (1893) A.C. 602 ; Chamberlain v. Williamson, 2 M. & 
§.408; In re Duncan, (1899) 1 Ch. 387; Finlay v. Chirney, (1888) 20 Q.B.D. 
494; Hambly v. Trott, 1 Cowp, 373; Phillips v. Homfray, 24 C.D. 439; 


‘Pinchon’s case, 9 Coke 86 (b) ; Quirk v. Thomas, (1915) 1 K.B. 798; Wheatley vy. 


Lane, 1 Wm. Saunders, 216—referred to. 

The rule, subject to statutory modifications, is part of the general law of 
India, but having regard to the surrounding circumstances and the previous 
state of the law, {assuming that the Court is at liberty to take them. into 
consideration), it must be presumed that the intention of the Legislature was 
not to reproduce this inequitable rule in its fulness in s. 306 of the Succession 
Act The term “‘ personal injuries * both according to the plain meaning of the 
term and the intention of the Legislalure means bodily injuries and not injuries 
which are only in a wide sense personal injuries. 

Under s. 306 the cause of action survives against the executor and the 
administrator of a tort-feasor, but not against his heirs. The latter term is ‘not 
included in the former under the Act. 

Syyed Jiaul v. Sitaram, 1.L.R. 36 Bom, 144—referred to. 


N. M. Cowasjee (with him Hay and P. K. Basu) 
for the appellants. The cause of action in this. case 
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is in respect of injury to the credit and reputation 
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of the appellants in their business caused by the p.x. Cassi 


respondents’ father, and the general law is that all 
causes of action survive against the legal representative 
of the deceased wrong-doer except those which are 
specifically mentioned in s. 306 of the Indian 
Succession Act. S, 306 bars the right of action only 
in the cases of defamation, assault, as defined in the 
Indian Penal Code or other personal injuries not 
causing the death of the party. 

There should not have been a comma after 
assault, ‘but. punctuation marks are disregarded in 
construing a statute. Maharani of Burdwan v. 
Murtunjoy (1); Pugh v. Ashutosh Sen (2). Courts 
often went wrong in the construction of s. 306 
because instead of construing the plain language of 


a positive enactment before them they allowed. 
themselves to be influenced by the previous state of. 


the law in England. Norendra Nath v. Kamala- 


basini (3); Ramanandi v. Kalawati (4). The correct 


construction was placed on s. 306 by the Calcutta 
High Court in Krishna Behari Sen v. The Corpo- 
ration of Calcutta (5). In Rustomji Dorabji v. 


W. H. Nurse (6), Sadasiva Ayyar J. dissented from 


his colleagues and followed the decision in Krishna 
Behari’s case. 
_ See also Bhupendra Narayan Sinha v. Chandra- 
mani Gupta (7). In Motilal Satyanarayan v. Har- 
narayan (8) the Bombay High Court preferred to 
follow the majority decision of the Madras High Court. 
Act XII of 1855 enabled an injured party to 
proceed against the legal representative of a deceased 


wrong-doer and has no application to a case where 


(1) 14 1.A. 30, 35. (5) LL.R. 31 Cal. 993. 
{2} 56 L.A. 93, 100, (6) LL.R. 44 Mad. 357, 
(3) 23 LA, 18, 26. (7) I.L.R. 53 Cal. 987, 


4) LL.R.7 Pat, 221, 227. {8} LL.R, 47 Bom. 716. 
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the action has been commenced: during the life-time 
of the wrong-doer. On the other hand it would be 
absurd to contend that when a special provision 
is made for the institution of suits against the estate 
of a wrong-doér, a suit filed against the wrong-doer 
in his own life-time’ should be made to abate 
merely because the wrong-doer is dead. The Madras 
High Court went so far as to say that s. 306 
enabled a suit under the Fatal Accidents Act to be- 
continued after the wrong-doer’s death against his 
legal representatives. Balasubramaniam v. Marian 
Roderigues (1). ; 

The term ‘‘executors” and “ administrators” in 
s. 306 really mean legal representatives, that is to say, 
persons who represent the estate. The term would 
include “heirs”, who have in this case been 
brought on the record. The term “legal represen- 
tative” is defined in very wide terms in the Code 
of Civil Procedure, and that is significant. If this 
contention is not accepted a Hindu of Mahomedan 
heir can defeat the just rights of a plaintiff by 
refusing to take out letters of administration to the 
estate of the deceased tort-feasor—as he is not bound to - 
do so. In Adjai Coal Co., Ltd. v. Panna Lal (2) the 
Privy Council allowed a decree to be passed against 
the legal representatives of a deceased wrong-doer.. © 

S. 306 of the Act is merely indicative of the 
fact that the cause of action survives. It refers 
to executors and administrators because. the Act 
deals with the rights and duties of executors. and 
administrators and not of heirs. It would be absurd 
that in the case of Hindus, Mahomedans, and 
Buddhists the right to sue should survive against the 
executors and administrators and not against the heirs. 


(1) LL.R. 57 Mad. 951. 2) 34. C.W.N. 483, 
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If, however, the Court is inclined to the view 
that heirs are not within s. 306 the appellants should 
be given an opportunity to have the estate of the 
deceased properly represented, and for this purpose 
the hearing of this appeal should be adjourned. 
See Krishna Behari’s case. 

Incidentally it may also be pointed out that the 
heirs of the deceased themselves applied to be made 
parties to the appeal before the Privy Council on 
the death of their father. 


Clark for the second respondent. The cause of 
action being one for damages to credit and reputation 
is akin to defamation and falls within the excepted 
actions mentioned in s. 306. In any event since 


s. 306 is ambiguously worded it is permissible to 
look at the previous state of the law. The maxim. 


actio personalis moritur cum persona was and is 
still part of the law of India. The preamble to 
Act XII of 1855 shows that that Act was intended 
to make an inroad into the maxim which was 
accepted as being in force in India. The preamble 
to Act XIII of 1855 confirms this view. The 
maxim may be barbarous in its application, but 
that is no concern of the Courts. The view taken 
by the Bombay and Madras High Courts represents 
the correct legal position. | 

Personal actions die with the deceased wrong- 
doer. The mere fact that the damages awarded 
may affect the estate of the party does not make 
the cause of action survive. The true test is 
whether the cause of action itself is one which 
affects the property. Finlay v. Chirney (1); 
Chamberlain v. Williamson (2). The draftsman of 


(1) 20 Q.B.D. 494. (2) 105 E.R. 433. 


389 


1935 


D. K. Cassim 
& Sons 


Vv, 
SARA BIBI. 


390 - 


INDIAN LAW REPORTS. [Vor. XIII’ 


1935 Act’ X of 1865 was endeavouring to reproduce the 
D.K, Cassa English law, prevailing at that time, in s. 268 


& Sons 
vw, 
SARA BIBI. 


(now s. 306) of the Probate and Administration 


Act. When he used the term “other personal 
injuries” he meant other personal actions. The 
words “not causing the death of the party”. were 
added ex abundanti cautela, because it might 
otherwise be argued that the death of a human 
being may be complained of as an injury in a 
Civil Court. See Admiralty Commissioners v. 
S.S. America (1). ae 

Act XII of 1855 recognized the existence of 
the common law doctrine of actio personalis in 
India. That Act did not and could not apply to 
physical injuries, and it therefore follows that the 
Succession Act could not have contemplated physical 
injuries when it used the term personal injuries. 
Defamation and assault were singled out because 
they were the only torts which found a place in 
the penal law of India. And an assault as defined 
in the Penal Code did not require actual physical. 
injury as one of its essential ingredients, Even the 
Penal Code does not use the term ‘“ physical 
injury’ but bodily injury to denote the former. 

S. 306 has no application to legal representatives 
or heirs. It merely stated the law so far as executors 
and administrators were concerned. As for other 
persons the common law applied and. must be 
ascertained in order to determine whether the cause 
of action survived. Sayyad Jiaul Hussan v. Sitaram 
Bhau (2). But an heir could not be placed in a 
worse position than an executor or an administrator, | 
and a cause of action of the nature in question 
does not survive against an executor or administrator. 


(1) 1917 A.C, 38, (2) ILL.R. 26 Bom. 144, 145. 
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The decision in Balasubramaniam’s case, with respect, 
is not well-reasoned and should not be followed. 

The act complained of in this case was committed 
more than a year prior to the institution of the 
suit, and even under Act XII of 1855-would have 
been out of time. 

The respondents applied to be made parties to 
the Privy Council appeal merely to ensure that 
the appeal was not dismissed for non-prosecution, 
and that fact has no relevancy in the present 
argument. Gopal v. Ramchandra {1). Adjai Coal 
Company’s case was not an actio personalis case, 
but was an action for damages for encroachment 
on a coal mine; and all that the Privy Council said 
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was that they would not interfere with the High - 


- Court’s order in respect of heirs at that late stage. 

The appellant’s remedy, if the cause of action 
survived, was under O. 22, r. 4 of the Code of 
Civil Procedure. An application to bring the legal 
representative on the record should have been 
made within the time limited.; otherwise the suit 
will abate. The application made in this case did 
not conform to those provisions. Muhammad Junaid 


v. Aulia Bibi (2). In order to suit the convenience: 


of the appellant the respondents should not be kept 
on the record indefinitely. The proper course is to 
dismiss the appeal, leaving it to the appellant to 
pursue his other remedies, if any. In Krishna 
Behari’s case the addition of the heir was probably 
under O. 1, r. 10. 

Messrs. Doctor and Aiyangar appeared for the 
first and fourth respondents respectively. 

N. M. Cowasjee in reply. The application to bring 
the heirs on the record was within time. Muhammad 


(1) LL.R. 26 Bom. 597. (2) L.L.R. 42 All. 497. 
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Juniad vy. Aulia Bibi was a case where a wrong 


D. K. Cassne party was knowingly brought on the record and is 


& Sons 
v,. 


Sara BIBI. 


distinguishable from this case. 


Pace, C.J.—This case continues to pursue its 
devious and protracted course. It has already once . 
found its way to the Privy Council, and now it’ 
again appears before the High Court on appeal. 

For the purpose of disposing of the present. 
appeal it is not necessary to discuss the facts as 
alleged in the pleadings ; it is sufficient to point out 
that on the 10th June 1925 a firm of D. K. Cassim 
& Sons the present appellants filed a suit against 
Vv. M. Abdul Rahman and S.P. Mani Iyer to recover 
damages for loss of credit and reputation caused by 
certain wrongful acts of the defendants. It is not 
contended “that any damage had been caused to — 
the appellants’ business otherwise than by reason of 
the loss of credit. and reputation that the firm had 
suffered through the defendants’ wrongful acts” 
[D. K. Cassim & Sons v. V. M. Abdul Rahman and 
another (1)]. i 

On the 8th September 1931 ee ae the deter- 
mination of the appeal to His Majesty in Council the 
defendant Abdul Rahman died, and on the 12th 
November 1931 the plaintiffs applied that four 
persons, who were alleged to be the heirs of Abdul 


Rahman, should be brought on the record as his 
_ heirs and legal representatives. On the 5th January 


1932 the heirs of Abdul Rahman filed an objection 
claiming that the application should be dismissed on 
the ground that the cause of action did not survive. 
against the estate of the late Abdul Rahman or 
against his heirs. On the 23rd February 1932 Das J. 
passed the following order: “to prevent the suit 


(1) (1930) 8 Ran. 441 at p. 445. 
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from abating I think the best course would be to 
add the legal representatives of the deceased defen- 
dant as parties formally, leaving them to take any 
steps they like in the matter either in the Privy 
Council or in this Court.” On the 20th July 1933 
the Appellate Bench set aside the order of Das J. 
‘and directed that the application of the plaintiffs to 
bring the heirs and Jegal representatives of Abdul 
Rahman on the record should be determined according 
‘to law. On the 28th August 1933 Sen J. held that 
on the death of Abdul Rahman the suit abated, and 
that the cause of action did not survive against the 
heirs of Abdul Rahman upon two grounds ; (1) that 
the cause of action fell within the exceptions to 
section 306 of the Indian Succession Act (XXXIX 
of 1925), (2) that, even if that were not so, the 
cause of action would survive only against the 
executors and administrators of Abdul Rahman and 
not against his heirs. As the second ground upon 
which the order of Sen J. was based was not raised 
or argued at the hearing of the application before 
him the Appellate Bench on the 15th February 1935 
directed that the following issues should be heard 
and determined by Braund J., 

(1) whether the words “ executors and aAnticiis 
trators’ in section 306 of the Indian Succession Act 
include the heirs and/or legal representatives of the 
defendant Abdul Rahman ; 

{2) If not, whether an opportunity could or ought 
to be given to the parties or any of them to apply 
that Letters of Administration of Abdul Rahman's 
estate be granted, and the pleadings amended 
accordingly. 

On the 26th February 1935 Braund J. answered 
the first question in the negative and, subject to 
certain reservations, the second question in the 
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affirmative so far as the plaintiffs were concerned. 
The appeal now comes before the Appellate Bench 
for final determination. — 

The case involves, and in my opinion turns 
upon, the construction of section 306 of the Succes- 
sion Act which runs as follows: 


“ 306. (S. 268, P. 89). All demands whatsoever and all, 
rights to prosecute or defend any action 


Demands andrights 6 snecial proceeding existing in favour 


of action of or against 


’ deceased survive to of or against a person at the time of his 


and against executor : - $ I 
or administrator. decease, survive to and against his executors 
or administrators; except causes of action 


- for defamation, assault, as defined in the Indian Penal Code, or 


other personal injuries not causing the death of the party; and 
except also cases: where, after the death of the party, the relief 
sought could not be enjoyed or granting it would be nugatory.” 


Now, it is plain that the Cause of action in the 
present case falls within the ambit of section 306, 
unless it is one .of the causes of action therein 


‘excepted from the operation of the séction, . 


The first question therefore to be determined is 
the meaning and effect of the words ‘‘ defamation, 
assault, as defined in the Indian Penal Code, or 
other perenne injuries not causing the death of the 
party.” 

In Ramanandi Kuer v. Kalawati Kuer eae Lord . 
Sinha, who delivered the opinion of the Board, 
observed that | 


ac 


it has often been pointed out by this Board that where. 
there is a positive enactment of the Indian Legislature the proper - 
course is to examine the language of that statute and to ascertain 


- its proper meaning, uninfluenced by any consideration derived — 


from the previous ae of the law—or of the English law upon 
which it may be founded.” - 


(1) (1927) LL.R. 7 Pat. 227. 
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Of course, if the language used in a statute is 1935 
precise and unambiguous all that the Court is called p. x. Cassm 
upon or entitled to do is to construe the statute *%°* 
according to its plain meaning. But where the °4*4%! 
terms of a statute are not clear, and certain words Pacz, CJ. 
therein are capable of more than one interpretation, 

I do not understand Lord Sinha’s observations to 
preclude the Court from having recourse to the 
previous state of the law and the surrounding 
circumstances for the purpose of ascertaining which 
meaning the Legislature intended the ambiguous 
terms to bear. In this connection I would refer to 
Lord Herschell’s speech in Bank of England v.~ 
Vagliano (1) in which his Lordship laid down that - 


v. 
SaRa BIBI. 


“ the proper course is in the first instatce to examine the 
language of the statute and to ask what is its natural meaning © 
uninfluenced by any considerations derived from the previous 
state of the law, and not to start with inquiring how the law 
previously stood, and then, assuming that it was probably 
intended to leave it unaltered, to see if the words of the enactment 
will bear an interpretation in conformity with this view.” 


[see also Norendra Nath Sircar and another v. 
Kamalbasini Dasi (2)]. 


Now, with deference and respect I venture to 
think that in construing the meaning of the words 
. “ personal injuries ” in section 306 of the Succession 
Act and in analogous statutes it has not infrequently 
happened that learned Judges have approached the 
question after considering and ascertaining the 
-meaning of these words as used in judicial decisions 
and in commentaries on the law in England, and 
then have proceeded to decide whether these words 
bear the same meaning in section 306 of the Succes- 
sion Act and in kindred statutes in India. I propose, 


(1) (1891) A.C. 107. {2) (1895) 23 La. 18. 
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however, in the first instance to construe the words 
“personal injuries ” having regard to the context in 
which they are found in section 306, and not to 
consider the meaning that has been attributed to ~ 
them simpliciter or in other collocations. i 

I confess that I should have thought that the 
construction of the expression “ personal injuries ” 
in the context “ defamation, assault as defined in 
the Indian Penal Code or other personal injuries 
not causing the death of the party’ was’ quite 
plain and free from difficulty. No one, I take it, 
whether he is a layman or -a lawyer, if asked 
what was meant by “assault. or other personal 
injuries not causing death” would hesitate for a 
momeént to affirm that the expression meant an 
assault or any other bodily injury that did not 
prove fatal; and I am firmly of opinion that the 
ordinary and natural signification of these words is 
the meaning that. is to be attributed to them in 
section 306 in the context in which they are found. 
Illustration (1) of the section is it consonance 
with the view that I hold, and I respectfully agree 
with _Sadasiva Ayyar J. that ‘ peisonal injurics ” 
in this context mean 
“ “ physical,’ ‘corporal’ or ‘bodily’ injuries, injuries to the 
‘person’ as opposed to injuries to property or reputation, having 
regard to the context which mentions ‘assault’ immediately 
before and ‘ not causing death’ immediately afterwards.” 

If the expression had been “ defamation or 
personal injuries not causing the death of the party.”’ 
I cannot believe that any reasonable person would — 
imagine that injuries that were not bodily injuries. 
were being referred to; and the only reason why 
“assault as defined in the Indian Penal Code ”’ is 


- specifically mentioned would seem to be that accord- 


ing to the definition of assault in the Code actual 


Vou. XIII] | RANGOON SERIES. 


physical violence is not an essential ingredient of 
the offence ; for under section 351 of the Indian 
Penal Code it is provided that 


Drs whoever makes any gesture, or any preparation intending 
or knowing it to be likely that such gesture or preparation will 
cause any person present to apprehend that he who makes that 
gesture or preparation is abcut to use criminal force to that 
person, is said to commit an assault. 


Exflanation.—Mere words do not amount to an assault. But 
the words which a pérson uses may give to his gestures or 


_ preparation such a meaning as may make those gestures or 
' preparations amount to an assault” 


The section, therefore, was enacted in. the form 
in which we find it in order to put it beyond 
doubt ‘that it was intended that injury caused by 
an assault should be included among the bodily 
injuries not causing death the cause of action in 
respect of which did not survive to or against the 
executors or administrators of a deceased person. 
Personal injuries in the sense of bodily or physical 
injuries are plainly ejusdem generis with an assault, 
but with all respect to Das J. [Punjab Singh v. 
Ramautar Singh (1)] ¥ cannot persuade myself that. 
by any stretch of imagination “ personal injuries not 
causing the death of the party’ are ejusdem generis 
with “ defamation,’ and I concur with Maclean C.J. 
in thinking that.“ it is hardly reasonable to say that 
defamation is a ‘ personal injury not causing death.’ 
[Krishna Behari Sen _v. The Corporation of Calcutta. 
(2)]. The reason why defamation also is specifically 
mentioned among the exceptions is, I think, because: 
defamation has always been regarded as reacting 


upon the injured party in a special way, the mental | 
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(1) 4 Pat. LJ. 676 at p. 678." (2) (1904) LL.R. 31 Cal. 993 at p. 998. 
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not actually amount, to physical injury. It is not 
without significance, I think, in this connection that 
in England under the recent statute 24 and 25 Geo. 
5 C. 41 s. 1 (1) defamation is one of the exiguous 
number of causes of action that do not now survive 


the death of the tort-feasor. 


For these. reasons, in my opinion, upon the plain 
words of the statute the cause of action in the. 
present case, which is in respect of injury to the 
credit and reputation of the plaintiffs, does not fall 
within the exceptions set out in section 306, but 
under that ‘section survives against the executors 


- and administrators of the estate of the deceased 


Abdul Rahman. 

--It is contended, however, by the respondents to 
the present appeal that the cause of action in. the 
present suit is within the exceptions to section. 306 
upon two grounds (i) that upon a true construction 
of section 306 the term “personal injuries’ as’ used’ 
in that section means not merely bodily injuries but 
all injuries which affect the person and not the pro- 
perty of the party injured; (ii) that it was intended 
in the exceptions, set out in section 306 to repeat. 
and continue the rule of the common law in England 
known as “‘actio personalis moritur cum persona,” and 
that, as a cause of action for damages in respect of 
injury to the plaintiffs’ credit or reputation would. be 
an actio personalis within the meaning of the rule, 
such a cause of action falls within the exceptions 
and does not survive the death of the tort-feasor. 

As regards the first ground a criticism, which 
appears to me to be both cogent and obvious, of 
the construction of section .306 which the respon- 
dents press upon us is that if the object of the’ 


“ Legislature had been to enact in statutory form under 


the exceptions the rule actio personalis moritur cum. 
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persona the Legislature adopted a very strange 
method to give effect to itsintention. If the Legislature 
had been minded to reaffirm the rule that all causes 
-of action that affect the person and not the property 
of the party injured should abate on the death: of 
the parties or either of them why did it not express 
its meaning in plain terms? It appears to me that 
language less apt to give etfect to the object in view 
it would be difficult to find. 
I agree with Maclean C.J. that 


“to place upon the words ‘other personal injuries,’ the 
construction for which the learned counsel for the respondents 
contends, viz., that it includes a case of malicious prosecution 
would, to my mind, be straining the ‘language used by the 
Legislature, and placing upon it an unnatural and forced construc- 
tion.” 


Moreover, that it is not feasible to attribute to 
the exceptions in section 306 the meaning which 
the respondents have urged before us appears to me to 
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be clear from the following observations of Sadasiva 


Ayyar J. in Rustomji-Dorabji v. W. H. Nurse and 
Parthasarathi Naidu (1): 


_ “Ifthe clause (3) ‘ other perscnal injuries not causing death’ 

included all other cases of tort not causing death (including 
adultery, seduction, etc.,) the fourth clause, of cases where after 
the death of the party the relief sought could not be enjoyed 
or granting it would be nugatory, would also be clearly included 
in the third clause. . Why then were these cases specially provided 
for in a fourth clause after the third clause relating to personal 
injuries not causing death ? This seems also a cogent argument, 
in my opinion, to show that personal injuries causing cleath 
were not intended to include everything which may be technically 
called ‘personal wrongs’ by Blackstone or other English 
authorities, but injuries to the body not causing death other than 
the bodily injury of assault defined in the Indian Penal Code.” 


1) (1920) LL.R. 44 Mad. 357 at p. 366. 
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-I am of opinion, with all respect, as a matter of 


D. K. Cassa construction that it is quite impossible to give to the 
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excepted causes of action in section 306 the 
interpretation for which the learned advocate for the 
respondents contends. 

As regards the second ground, for the reasons 
that I have stated I hold that the terms of section 
306 are plain and unambiguous, and it is not open 
to the Court in such circumstances to take into. 
consideration the previous state of the law or to 
have regard to the meaning that has been attributed 
to the term “ personal injuries” in other statutes or 
contexts for the purpose of a the meaning 
that it bears in that section. 

However, as Mr. Clark on behalf of the respon- 
dents has presented to the Court an able and 
exhaustive argument in support of the second 


contention I think it well to state the reasons why, 


in my opinion, the Legislature did not intend in the 
exceptions to section 306 to repeat or affirm in 
its fulness the rule actio personalis moritur cum 
persona. 

Now, I have never heard it suggested that the 
rule actio personalis moritur cum persona is based 
upon justice or common sense, or that it can be 
supported upon any principle of law. Can either 
reason or equity be invoked to justify a rule under” 
which, if a man has unlawfully seized and sold 
another man’s horse and then dies, a suit for 
damages commenced against him during his life-time 
will survive against his executors or administraters, 
but, if the man struck or injured the other person 
himself, on the death of the tort-feasor a similar 
action commenced against him in his life-time will 
abate? It is only natural, I think, that during the 
centuries in which the rule has formed part of the 
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common law of England it should from time to time 
have been severely animadverted upon by Judges. 
Lord Sumner: has pointed out that 


“the maxim itself has many criiics; it, has been coldly 
disparaged as post-classical, meaning thereby that it is bad Latin: 


Finlay v. Chirney (1) ;, it has been suggested to be a mistake for — 
actio poenalis (Poste’s: Gaius, 2nd ed., p. 493), whence it is some-- 


times insinuated that it is bad law ; and it has been peevishly 
‘described as‘ a wretched saw’ and as ‘a purely identical propo- 
sition’: Austin’s Jurisprudence, 3rd ed., vol. 2, p. 1013.” 


[Admiralty Commissioners v. SS. America (2)]. 

I need only pause to point out that in some cases 
more opprobrious epithets have been applied by Judges 
to this rule of law. 

Now, it is not known when this ancient rule 
came into being, for its genesis is hidden in the 
mists of antiquity ; but, although many inroads have 
been made upon the rule in England throughout the 
ages since the statute 4 Ed. 3 C. 7 was passed and 
in this way the ambit of its application has been 
limited and curtailed, it was not until 1934 that 
it was provided under 24 and 25 Geo. 5 C. 41s. 1 
(1) that 
“ subject to the provisions of this section, on the death of any 
person after’ the commencement of this Act all causes of 
action subsisting against or vested in him shall survive against, or, 
as the case may be, for the benetit of, his estate. Provided that 
this sub-section shall not apply to causes of action for defama- 
tion or seduction or for inducing one spouse to leave or remain 
apart from the other or to claims under section one hundred and 
eighty-nine of the Supreme Court of Judicature (Consolidaticn) 
Act, 1925, for damages on the ground of adultery.” 


In these circumstances it may well be asked 
what was.the cause and. the sanction of this sinister 





(1) (1888) 20 Q.B-D. 494, 502.’ (2) (1917) ASC. 38. 
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rule in those far-off days when the common law of © 
England was in the early stages of its development ? 
The rule in its inception has been defined as follows : 


“Tt was a principle of the common law that if an injury 


_were done either to the person or property of another, for ‘which 


damages only could be recovered in satisfaction,. the action 
died with the person to whom, or by whom, the wrong was done. 
And from a misconception or misapplication of this principle, 
it was formerly doubted, whether assumpsit would lie either for or 
against an executor ; because the‘action, it was said, was in form 
trespass upon the case and therefore supposed a wrong, and 
in substance to recover damages only in satisfaction of the wrong.” 


[IWheatley v. Lane (1)]. And the reason for the 
rule was that the only writ available to a plaintiff 
in such cases was a writ of trespass which was 
quasi-penal in its effect, a verdict for the plaintiff 
resulting not only in an award of compensation to 
the injured party but also in the infliction of a 
fine or imprisonment upon the defendant. It may 
be that in cases where the trespass necessarily 
amounted to a felony even an action for trespass 
would not have lain. Until Pinchon’s case in 1612 
(2) all actions which sounded in damages whether 
they were based upon an injury to the person or 
to the property of the plaintiff, or upon the breach 
of a contract or other obligation were regarded 
as personal actions for which it was incumbent upon 
the plaintiff to sue out.a writ -of trespass, the action 
of assumpsit being itself only a form of trespass, 
known as fransgressio super casum. Thus at first the 
rule actio personalis moritur cum persona would 
appear to have been applied to all actions. for 
damages whether the cause of action arose, as we should 
now say, ex contractu or ex delicto, the damages ‘in 
all such cases being regarded as recoverable upon: 


(1) 1 Wm. Saunders 216 (x). (2) 9 Coke, 86. (b)... 
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the ground that thereby personal injury had been 
imflicted upon the plaintiff. In such circumstances 
it was regarded as unjust that personal actions should 
survive against the executor or administrator of the 
tort-feasor, because there could be no reason why he 
should be subjected to the fine or imprisonment 
which might follow a verdict of guilty in an action 
for trespass. As time went on, however, the form 
of action. known as assumpsit was invented to 
meet cases in which the cause of action in personal 
actions was based upon ‘contract express or implied, 
or upon the active breach of a duty which the 
defendant had undertaken to perform. In such cases 
the defendant was entitled to plead non assumpsit, 
and was not obliged as in other actions based upon 
trespass to plead not guilty. In Pizchon’s case (1) 
it was decided that to personal actions based on 
assumpsit the rule actio personalis moritur cum 
persona did not apply, for these actions could not 
‘be regarded as quasi-penal, and in them the defendant 
was not entitled to wage his law. 

In 1776 Lord Mansfield in Hambly v. Trott (2) 
enunciated as follows the law on the subject as it 
‘obtained in his day : 


“First, as’ to actions which survive against an executor, or 
‘die with the person, on account of the cause of action. Secondly, 
as to actions which survive against an executor, or die with 
the person, on account of the form of action. As to the first ; 
‘where the cause of action is money due, or a contract to be 
performed, gain. or acquisition of the testator, by the work and 
Jabour, or property of another, or a promise of the testator 
express or implied ; where these are the causes of action, the 
action survives against the executor. But where the cause of 
action is a tort, or arises ea delicto (as is said in Sir T. Raym. 
in Hole v. Blandford,) supposed to be by force and against 





(1) 9 Coke, 86 (8). (2) 1 Cowp. 373. 
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ae ‘the King’s peace, there the action dies; as battery, false 


imprisonment, trespass, words, nuisance, obstructing lightss-. 
diverting a water course, escape against the sheriff, and many 
other cases of the like kind. Secondly, as to those which survive 
or die, in respect of the form of action. In some actions the 
defendant could have waged his law ; and therefore, no.action in 
that form: lies against an executor. But now, other actions are- 
substituted in their room upon the very same cause, which do. 
survive and lie against the executor. No action where in form: 
the declaration must be quare vi et armis, ef contra pacem, or where 
the -plea must be, as in this case, that the testator was not. 
guilty, can lie against the executor. Upon the face of the record. 
the cause of action arises ex delicto; and all private criminal. 
injuries or wrongs, as well as all public crimes, are buried with. 
the offender.” 


His Lordship proceeded to refer to 


“the case of Sir Henry Sherington, who had cut down: 
trees upon the Queen’s land, and converted them to his own: 
use in his life-time. Upon an informaticn against his widow 
after his decease, Manwood, Justice, said, ‘In every case. where- 
any price or value is set upon the thing in which the offence 
is committed, if the defendant dies, his executor shall be charge-- 
able ; but where the action is for damages only, in satisfaction 
of the injury done, there his executor shall not be liable.’ These: 
are the words Sir Thomas Raymond refers to. Here therefore: 
js a fundamental distinction. If it is a sort of injury by which. 
the offender acquires no gain to himself at the expense of the 
sufferer, as beating or imprisoning a man, etc. there, the person. 
injured has only a reparation for the delictum in damages 10 
be assessed by a jury. But. where, besides the crime, property: 
is acquired. which benefits the testator; there an action for the- 
value of the property shall survive against: the executor. As: for: 
instance, the executor shall not be chargeable for the injury done: 
by his testator in cutting down another man’s trees, but for. 


‘the benefit arising to his testator for the value or sale of the.trees- 


he shall. So far as the tort itself goes an executor shall not be: 
liable ; and therefore it is, that all public and all private:crinies- 
die with the offender, and the. executor is not chargeable ; but so- 
far. as.the act. of. the. offender: is beneficial. his assets ought to- 
be answerable ; and his.executor therefore shall be charged.” 
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Tn 1814 Lord Ellenborough, in a case relating 'to a 
-Claim for damages for breach of promise of marriage, (a 
-cause of action which always has been regarded ‘as 
arising in substance though not in form ex deiicto), 
laid it down that 


“ the general rule of law is, actio personalis moritur cium persona ; 
under which rule are included all actions for injuries merely 
personal. Executors and administrators are the representatives 
of the temporal property, that is, the debts and goods of ‘the 
deceased, but not of their wrongs, except where those wrongs 
operate to the temporal injury of their personal estate.” 


[Chamberlain v. Williamsow (1); see also Pinchon’'s 

«ase (2); Wheatley v. Lane (3) ; Hambly v. Trott (4); 
Phillips v. Homfray (5); Finlay v. Chirney (6); British 
South Africa Co. v. Mosantbigue (7); In re Duncan 
(8); Quirk v. Thomas (9); Prof. Maitland’s note 
in Pollock on Torts, p. 585; Winfield’s Law of Torts, 
10 ef seq. ]. 

Of course, the rule actio personalis moritur cum 
persona did not apply in cases where personal injury 
resulted in death, because ex hypothesi no cause of 
action could accrue to the deceased himself based 
upon an injury causing his death, and 


“‘ while damages were recoverable by the injured man in 
his life-time for trespass to his person, homicide became 
punishable upon indictment, and in Bracton’s day was regarded 
as felonious. Those homicides which were due to negligence 
could be and were dealt with by the exercise of the King’s 
mercy. On the one hand hamicide, which deserved punishment, 
ceased to be emendable ; on the other personal torts, actionable in 
trespass, were compensated in damages ; the intermediate case of 
an act, tortious but not heinous, causing death was dealt with 


(i).2 M. & S. 408, (6) (1888).20 Q.B.D, 494, 502, 
(2}-9 Coke, 86 (8). (7) (1893} A.C, 602. 

(3) 1 Wm. Saunders 216. {8) (1899) 1 Ch. 387, 

(4) 1 Cowp. 373. 9) (1915) 1 K.B. 798. 


{5} 24 C.D, 439, (10) (£916) 1 KB. 516. 
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by the Royal mitigation of the punishment naturally attaching: 


+o homicide.” ' 


[per Lord Sumner in Admiralty Commissioners v. S.S. 
America (1)]. . Higgins v. Butcher, as was pointed 
out by Lord Parker in the same case, 


“was not really based on any rule or supposed rule of public: 
policy, but merely on the nature of an action in trespass. The — 
declaration was by a husband for an injury to his wife. Primé 
facie, therefore, what was complained of was a trespass, but - 
the declaration proceeded to state that the wife died of the injury.. 
What was primd facie a trespass thus became a felony for which no- 
action in trespass lay. The trespass was drowned in the felony. 
‘ For the King only is to punish felony, except the party brings an: 
appeal.’ ” . 


Such was the state of the common law in England 
when section 268 of the Indian Succession Act (X of 
1865) was passed, a section that was identical in its 
terms with section 306 of the Succession Act of 1925. 
In considering whether, as the respondents contend, 
the Governor-General in Council in 1865 must have 
intended to reproduce in the exceptions to section 306: 
the rule actio personalis moritur cum persona 1 hope 
that I may be allowed to make my own the following 
observations of the learned author of Pollock on Torts. 
(at p. 64) with which I entirely agree: 


“When once the notion of vengeance has been put aside, and’. 
that of compensation substituted, the rule aciio personalis moritur: 
cum persona seems to be without plausible ground. First, ‘as. 
to the liability, it is impossible to see why a wrong-doer’s: 
estate should ever be exempted from making satisfaction for his: 
wrongs. It is better that the residuary legatee should be to some 
extent cut short than that the person wronged should be deprived 
of redress. The legatee can in any case take only what prior 
claims leave for him, and there will be no hardship in his taking. 
subject to all obligations er delicto as well as ex contractu, to 
which his testator was liable. Stiil less could the reversal of 





(1) (1917) A.C, 38 at p. 57. 
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the rule be a just cause of complaint in the case of intestate 
succession . . . Butitis needless to pursue the argument of 
principle against a rule which has been made at all tolerable for a 
civilized country only by a series of exceptions.” 


Now, I should have thought that the rule actio 
personalis moritur cum persona which, in my opinion, 
is plainly incompatible with “ justice, equity and good 
conscience”, would not have been imported into 
India as part of the law of the land. Having regard, 
however, to the course of legislation in India upon 
this subject (and see the preambles to Acts XII and 
XIII of 1855) I am constrained to hold that, except in 
so far as it has been modified by statute, the rule 
is and remains a part of the general law that runs 
in India, 

But it must be borne in mind that ten years before 
‘the Succession Act of 1865 was passed the Government 
of India, by enacting Acts XII and XIII of 1855, 
had already taken steps to mitigate the rigour of this 
inequitable rule. Can it reasonably be supposed or 
contended, notwithstanding the inherent injustice of 
the rule which had induced the Government of India 
in 1855 to modify its harshness, that the Government 
in 1865 were disposed to reinforce and perpetuate the 
rule in India by reproducing it in statutory form, and 
that the Court ought to place as wide a construction 
as possible on the term “ personal injuries” in section 
306 in order to give effect to the intention of the 
Government in enacting that section ? 

To my mind the inference to be drawn from the 
surrounding circumstances and the previous state of 
the law is exactly the other way, and if the Court was 
at liberty in construing section 306 to take these 
matters into consideration I should hold that the second 
ground upon which the argument for the respondents 
was based had no foundation and was unsustainable. 


407 
1935 
D. K. Cassim 
& Sons 
Uv 
SaRA BIBi. 


Paces, C.J. 


408 


1935 


INDIAN LAW REPORTS. [Vot. XII 


_ The view ‘that I take of the meaning ‘and effect of 


D.K. Cass: section: 306 is in consonance with the construc- 


& Sons 


Dv. 
SaRa Bisl. 


— 


Pace, C.J. 


tion that has been placed upon section 306 by the 


Calcutta High Court in Krishna Behari Sen v. The 


Corporation of Calcutta (1) and Bhupendra Narayan - 


Sinha v. Chandramoni Gupta (2). 1-desire to point 
out, however, that by the observation in Bhupendra 
Narayan Sinha v. Chandramoni Gupta (3) to the 


effect that “in India the doctrine of actio personalis 


moritur cum persona does not form part of the law”’ 


the Court merely intended to hold that inasmuch 


and so far as claims by or against the legal represen- 


tatives of deceased persons were regulated by statute,. 


in respect of such persons the rule had no appli- 


- cation in India. In that case an issue whether .the 


expression “ executors and administrators ”’ in section 


89 included the heirs of the deceased party was not 


raised or considered. The same interpretation . was 
given to the corresponding provisions in section 89 


of the Probate and Administration Act (V of 1881) 
by Sadasiva Ayyar J. in Rustomji Dorabji v. W. H. 
Nurse and Parthasarathi Naidu (4) ; and, with all 
respect, I am of opinion that the construction put 
upon section 306 by a Full Bench of the Madras 
High Court in Rustomji Dorabjiv. W. H. Nurse and 
Parthasarathi Naidu (4) and by the Bombay, -Allaha- 
bad, and Patna High Courts [Motilal Satyanarayan 


and another v. Harnarayan Premsukh and another 


(5), Mahiab Singh v. Hub Lal and another (6), 
Punjab Singh v. Ramautar . Singh (7)] in which 
Rustomji’s case was followed, was ‘incorrect, and 
ought not to be accepted -or followed: 


(1) (1904) LL.R. 31 Cal. 993, (4) (1920) LL.R, 44 Mad. 357. 
- (2) (1926) LL.R. 53 Cal. 987. (5) (£923) LL.R: 47 Bom. 716. 
(3) (1926) LL.R. 53 Cal. at p. 989. (6) (1926) LL.R. 48 All, 630. 
(7) 4 Pat, ‘LJ. 676. - 
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It becomes necessary, therefore, to consider 
whether upon that footing the cause of action in the 
present case survives under section 306 against the 
heirs as well as against the executors and adminis- 
trators of the alleged tort-feasor Abdul Rahman, 
because the persons whom it is sought to implead 
as defendants to the suit are the heirs and neither 
executors nor administrators of the deceased defen- 
dant. Both Sen J. and Braund J. have held that the 
heirs of a deceased party are not included in the 
term “ executors and administrators” in section 306, 
and, but for the fact that the question involved is 
_ one of general interest and application, I should have 
been content to base my opinion upon the reasons 
that they have given and with which I respectfully 
agree, and to hold that the appeal must be dismissed 
on the ground that in section 306 the heirs of the 
deceased are not included in the expression “ executors 
‘and administrators ” as used in that section. In the 
circumstances, however, I propose in support of the 
conclusion: at which Sen and Braund JJ. arrived to 
state shortly the reasons for the view that I take 
upon the matte. 

In.the first place the terms “ executors ” and 
“ administrators ’ are defined in the Succession Act 
itself, and “heirs”’ are not included in the defini- 
tion of either term [Sayyad Jiaul Hussan’ Khan and 
others v. Sitaram Bhau Deshwiukh and others (1), for 
under section 2 (c) “ executor’ means a person to 
whom the execution of the last will of a deceased 
person is, by the testator’s appointment, confided ; 
and under ‘section 2 (a) “administrator” means a 
person appointed by competent authority to administer 
the estdte of a deceased: person when there is no 


d 


(1) (ivid) LL.R..36-Bom. 144. 
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; executor, It follows, therefore, that “ unless there is 


anything repugnant in the subject or context” a 
cause of action under section 306 does not survive 
to or against the heirs of the deceased party as 
such. — ‘ 
Mr. Cowasjee, however, on behalf of the appellants. 
has submitted that by analogy, (by which, I take it, 
he means by the equity of the statute), heirs must 
be taken to be included in the expression “ executors - 
or administrators’, because otherwise an impasse 
will be reached. He pointed out that it was not. 
incumbent upon the heirs of a deceased Mahomedan. 


- to take out letters of administration, and contended 


that unless the heirs of a Mahomedan were included - 
in the term ‘“ executors or administrators ”’ in section 
306, dishenest heirs by refusing to take out probate 
or letters of administration would be able to escape 
liability for the torts of a deceased defendant. - But, 
as Braund J. in a careful judgment observed, “ the 
Act itself provides-the remedy, for by section 251 it 
gives to the party himself whose interest it is to 
continue a suit in which the cause of action survives. 
the power to have constituted an administrator for 

the purpose of continuing the litigation.’ The 
learned advocate for the appellants in these circum- 
stances further applied that the Court should adjourn the 

hearing of the present appeal in order that an appli- 
cation might be made for the appointment. of an 

administrator ad litem of the estate of Abdul Rahman 

for the purpose of impleading him as a party defen- 
dant. I am firmly of opinion, however, that this. 
Court ought not to grant such an application in the — 
present appeal. If the appellants are so advised it is 
open to them to make an application in the above 
sense in the suit on the original side of the Court, 
but whether the application is granted or not—and 
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‘we express no opinion as to whether in the circum- 
stances of the present case it ought to be granted— 
in neither event will the merits of the application 
out of which the present appeal arises be in any way 
affected, the application under consideration being to 
implead certain persons in the suit upon the footing 
that the cause of action survives against them as 
heirs under section 306, a contention which we hold 
‘to be unsustainable. 

It was also faintly suggested by Mr. Cowasjee 
that the heirs of Abdul Rahman might be liable as 
such to discharge the liability (if any) of the deceased 
defendant in the present suit or otherwise under 
their personal law, and without recourse being had 
to the Succession Act on which the present appli- 
cation is based, and upon that question Braund J. 
expressly reserved his opinion. As this contention 
was not pressed or argued before us it may not be 
necessary to decide it in this appeal, but it appears 
to me that. an issue whether a cause of action survives 
or not on the death of a party is not a question that 
falls within section 13 of the Burma Laws Act (XIII 
of 1908), and, in my opinion, such an issue is to be 
determined not by the personal law of the deceased, 
but under the general law, which for the purpose in 
hand is the rule actio personalis moritur cum persona. 
It is perhaps as well to add that it cannot be—and 
it was not—seriously contended that because the heirs 
of Abdul Rahman were added as parties merely for 
the purpose of the appeal to His Majesty in Council 
for that reason they became parties to the suit 
generally, much less that they became parties to the 
suit in the capacity of administrators of the estate of 
Abdul Rahman ;—indeed, the course taken by the 
appellants in applying that the heirs should be 
impleaded as such is inconsistent with any such 
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supposition [Paraman Chetty v. Sundararaja Naick 
and another (1); Gopal v. Ramchandra (2)]. 

For these reasons, in my opinion, the appeal fails 
and must. be dismissed. As the only issue raised 
before Sen J. was whether the cause of action in the 


‘suit was within the exceptions in section 306 and upon 
that issue the respondents failed, although the appli- 


cation was dismissed on another ground, we think that 
there should be no order for costs of ,the hearing | 
before Sen J. We think that the respondents are 

entitled to their costs of the hearing before Braund J., 
which we assess at 15 gold mohurs, and to .their costs 
of the appeal which we assess at 20 gold mohurs, © 


Ba U, J.—I agree. 


FULL BENCH (CIVIL). 


Before Sir Arthur Page, Kt., Chief Justice, Mr. Justice Mya Bu, Mr. Justice 
Baguley, Mr. Justice Mosely, and Mr. Justice Ba U. 7 


IN RE MAUNG THEIN MAUNG 
Vv. 


MA KYWE anpD OTHERS.* 


Burimese customary law—Polygamous husband—Children by Ist wife, none by 
2nd wife—Husband living and working with 2nd -wife—Death .of husband 
—Claim by orasa son by Ist wife to share in the hnapazon of the father’s 
2nd marriage—Archaic law of inheritance—Moderu conditions and customs 
—Orasa's claim, origin, circumstances and extent—Dhammathats—Case- 
law. é ; 


A Burman Buddhist had two wives. He had children by the first wife . 
but none by the second, He lived and worked with the second wife. 

Held, (Mya Bu J. dissenting) that on his death, the ovasa son, a child by: 
the first wife, is not entitled to any share in the property jointly acquired 
by his father and the second wife. 


Per Pace, C.J.—Burmese customary law of inheritance as set. forth in 
the Dhammathats is not strictly speaking a system of law, but a cohgeries 


(1) (1902) LL.R. 26 Mad. 499. (2). (1902) ILL.R. 26 Bom. 597. 
* Civil Reference No. 15 of 1934 arising out of Civil First Appeal No. 30 
of 1934 of this Court. 
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of decisions which are usually pronouncements ad hoc upon particular cases 
as they have arisen, and which for the most part do not purport to be 
determined pursuant to any general or guiding principle. Much of this 
ancient law has become anachronistic, and the Courts.in Burma from time 
to time in recent years have restated the ‘common-law of Burma in the 
light of the new conditions of life that have come into being, discarding as 
obsolete. ancient rules that no longer accord with the modern outlook or the 
habits. of the people. The present customs are a safer guide than the Jittle 
known laws of the Dheanmathats. 

Maung Kywe vy. Ma Kyin, LL.R, 8 Ran. de-weherred to. 

In patriarchal days the orasa who was normally the eldest son or 


daughter of the. family stood towards the other members of the family in 


loco parentis. The orasa lived with them and helped in the management 
of the family affairs, Under modern -conditions it has been judicially deter- 
mined that the orasa need not live with the rest of the family or take part 
in the acquisition of the family property. 

Ma‘Aye Yin v. Ma Mi Mi, LL.R, 7 Ran. $0p-refeived to. 

Neverthelees the Courts have allowed the orasa to receive one-fourth of 
the whole family estate belonging to the orasa’s parents when, if the orasa is 
a son, (1) his father dies or (2) if his mother dies and his father remarries; 
if the orasa is a daughter, (1) her mother ea or (2) if her father dies and 
her mother remarries. 

Ma Hila U v. Maung Shwe Yin, LLR. 1 Ran, 370; Ma Thein v. 
Ma Mya, LL.R. 7 Ran. 193 ; Maung Dwe v. Khoo Haung Shein, LLR. 3 
Ran. 29; Maung Po Kin v. Maung Tun Yin, 1.L.R. 4 Ran. 207 ; Maung 
Sein Thwe v. Ma Shwe Yi, 10 L.B.R. 396—referred to. 

The orasa is given this preferential share on the supposition that on the 
“happening of-the events the family to which the orasa belongs is no longer 
integrate, and he becomes the head of the family. 

If the orasa’s father; the orasa being 2 son, remarries on the death of 
his. mother, the orasa as such has no right on his father’s death to an 
orasa’s share in the hzapazon of his father’s second marriage. 

Ma Nycin Ev. Maung Maung, 1.LR. 3 Ran. 541—referred to, 

The orasa qué orasa is entitled only to a preferential share in the 
property of his own parents, and therefore caunot claim a share of the. 
hnapeson acquired by reason of the marriage of his father with another 
woman in his mother’s life-time, 

‘rhe essential conditions which gave rise to the orasa’s claim according 
to the, Dhainmathals are absent in the appellant’s case. 

Ma Ni v, Ma Sle Pu, 1UR, 8 Ran. 590—referred to, - 


Per Mya Bu, J—(1) By a man marrying two or more wives at the same 
time only oie Jainily is constituted irrespective of whether ‘all the wives five 
together with the husband or not; 2) the wives have the-right of inheriting 
the husband's estate npor his death even though they: were not living with the- 
husband at the time of the zequisition of the property forming the estate. 

Ma Their: Yin vy, Maung Tha Dun, 1.U.R, 2 Ran. 62; Mi Ka v. Ma Thet, 
SJ. 6; Mi Mev. Mi Shwe May (1910-13) UBR. lli—veferred: to. 
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(3) the children of the wives who predeceased the husband also have the 
right of inheriting such estate though their mother was not living with the 
father at the time of the acquisition of the property forming such estate. 


Ma Gyaw v. Maung Kywin, (1892-96) 2 U.B.R. 176—referred to. 
Ma Ni v. Ma Shwe Pu, 1.L.R. 8 Ran.:590—dissented from. 


(4) the orasa son of a polygamous husband and his earliest married wife is 
the orasa son not only of himself and that wife but of himself and all 
the wives ; 


(5) in a monogamous family the orasa.son has the right to claim a quarter 
share from the mother on the death of the father ; and for him to qualify for his 
special rights joint living with the widowed mother or active assistance in her 
duties is unnecessary. 


Kirkwood v. Maung Sin, 1.L.R. 2 Ran. 693 ; Ma Aye Yin v. Ma Mi Mi, L.L.R. 
7 Ran. 569; Ma Ev. Maung Shwe Kaing, L B. P.J.520; Maung Dwe v. Khoo 
Haung Shein, 1.L.R. 3 Ran. 29; Maung Sein Thwev. Ma Shwe Yi, 10 L.B.R. 
396 ; Maung Shwe Thwe v. Ma Saing, (1897-1901) 2-U.B,R. 135—referred to. 


(6) with the exception of the separate properties. of the wives of a 
polygamous husband other than the orasa son’s own mother the orasa son of a 
polygamous husband and his wives is entitled to the same rights as the orasa 
son of a monogamous family upon his father's death. The Dhammathats 
support this proposition which is not inconsistant with the prevailing customs 
among the Burmese Buddhists. 


Per BaGuLey, J.—Although there is authority for the proposition that. when. 
there are several wives but only one son the son shall be deemed the son of 
all, it is not specifically laid down that he is to be regarded as the orasa son of 
all the wives, and thereby entitled to an orasa’s share in all the hnapazon 
property of all the marriages to which his father is entitled at the time | 
of his death, 


Maung Po An v. Ma Dwe, 1.L.R. 4 Ran, 184—referred to. 


It is ‘the spirit of the Burmese Buddhist law that. when a man marries 
several wives and keeps up separate establishments, the children of one wife 
are not entitled to Share in any property which their father may hold jointly 
with any of the other wives. In the absence of direct authority the 
orasa, therefore, is not entitled as a special case to share in such joint- 
property. 

Per MOSELY, J.—IJt is necessary for the orasa, in order to claim a special 
share in the family property, to. help in the acquisition of the joint 
property. Under modern conditions the condition of joint living may be 
dispensed with, but there must be some sort of filial assistance. 


Kirkwood v, Maung Sin, .L.R. 2 Ran. 693—referred to. 
Ma Aye Yin v. Ma Mi Mi, 1.L.R. 7 Ran. 569—dissented from. 


The claim of the orasa son is limited to bis share in the jointly acquired 
property of his own parents. If the orasa son’s mother died before the second 
marriage of his father, the orasa has no right to an orasa’s share in 


' the hnapazon of the second marriage. 


Ma ae Ev. Maung Maung, LU, R..3 Ran. a eis to, ‘ 
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A claim like the appellant’s has hitherto been unknown and is opposed to 
Burmese custom. The Dkanmathats do not lend countenance to the 
appellant’s claim. 

Ma Shwe Ma v. Ma Hlaing, (1892-96) 2 U.B.R. 145—referred to, 

Per Ba U, J.—Having regard to the history of the word “orasa” and the 
present social condition of the Burmese people the appellant's claim 
fails. The earliest writers of the Dhammathats used the term only in 
connection with a family consisting of a husband and wife united with parental 
‘sanction and their children, and not in connection with the family of 2 
polygamous husband. —— 

The later Diammiathats recognize as orasa the son of a second or third wife 
-of equal status of a polygamous husband, provided he is competent to assume 
his father’s office, when the son of the chief wife is not so competent. 
The Dhamma alone gives such a son an orasa’s share out of the parental estate. 
But in order to earn this share all the conditions mentioned in the 
Dhammathat have to be fulfilled, and these are absent in the present case. 


Kirkwood v. Mauug Sin, 1.L.R. 2 Ran, 693 ; Ma Hnin Bwin v. U Shwe Gon, 
8 LBR.1; Mi Kiu Gale v. Mi Kin Gyi, (1910-13) U.B.R. 42—referred to. 


U Ni for the appellant. The appellant is the 
orasa son of his father by his first wife. The father 
married a second time and acquired property during 
the second coverture. The appellant is entitled to 
his orasa’s share in the property acquired during 
the second coverture also. S. 221 of Kinwun 
Mingyi’s Digest, Vol. I, states that if a man has 
several wives, but one son, that son shall be given 
the largest share, indicating that one son can inherit 
from his step-mothers. S. 118 also supports the 
above view. Appellant’s mother did not live with 
her-‘husband for a long time, but “ eating out of the 
same dish” (s. 286 of the Digest) is no longer 
insisted upon as a condition precedent to inheritance. 
S. 209 of the Digest deals with the partition of 
property among several children. 

The eldest-born child occupies an extraordinarily 
favoured position in Burmese Buddhist law. Kirk- 
wood v. Maung Sin (1), and his right is a vested 
right. Ma E Mya v. U Pe Lay (2). 





(D LL.R. 2 Ran. 693. (2) LL.B. 3 Ran. 281. 
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Thein Maung for. the first respondent. There: 
can be only one orasa in a family. even though the 
husband may have a plurality of wives. The rule of 
partition laid down in ss. 6 and 7 of Book-X of © 
Manugye in the case of successive or contem- 
poraneous marriages indicates that the family though 
consisting of several wives is regarded as one family. 
See also Maung Po San v. Maung Po Thet (\1).. 

The reasons for giving the orasa a’ larger share: 
in the family estate are exhaustively set out in: - 


‘Kirkwood’s case. The orasa son steps into the shoes. 


of his father and assumes .his responsibilities. He- 
represents the family so far as the outside world is. 
concerned. In view of the changed conditions obtain-- 
ing at the present day an orasa son is not required . 
to live with his: father [Ma Aye Yin v. Ma Mi Mi 
(2)]; in this particular case the appellant did not in: 
fact. drop out of the family though he had_a right. 
to do so on his father remarrying, by mening: 
partition. - 

Section 221 of Kinwun Mingyi’ s Digest shows that: 
a son by one wife is regarded as the son of all the 
wives in the family.. In the present case there are 
several children and the question for determination: 
is who is the orasa. S. 233 of the Attasankhepa. 
Dhammathat indicates that there cannot be — two- 
orasas in a family; and that the eldest son of the. 
first wife shall normally be the orasa unless, of 
course, he is unfit to perform the obligations that: — 
are usually laid upon an orasa child. S. 38° of 
Book X of Manugye clinches the matter. ° Rea 

The decisions in Maung Po Aung v. Maung Kha: 
(3) ; Ma Shwe Yu v. Ma Kin Nyun(4) ; and Ma Ni-v.. 


(1) LLR. 3 Ran, 438. " (3) LL.R. 6 Ran, 427. * 
(2) LLR. 7 Ran. 569. (4) LLR. 7 Ran. 240. 
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Ma Shwe Pu (1) support the view that where 
there are more wives than one in a family the 
family is still to be regarded as one family ; and the 
children, unless they choose to drop out by claiming 
their sie, are members of that one family. 

Where property is acquired after the second 
-Marfiage it cannot be said to be the Jeitetphwa of 
one wife and not that of the other; it is really 
triply. joint. May Oung’s Buddhist law, p. 238; 


Maung Po Nyun v. Ma Saw Tin (2). The Privy. 


Council did not disturb the decision in this case 
on appeal (3). . 

Ma Ni v. Ma Shwe Pu did not correctly state 
the law in so far as it laid down the joint living 
on the part of the wives is a condition precedent 
to their children inheriting. The doctrine of joint 
living is unsuited to modern conditions and has 
been exploded in the case of an orasa. 


Zeya for respondent No. 2. Where there is a 
separate house for each wife the family cannot be 
regarded as one joint family. S. 38 of Book X of 
Manugye states that even as regards wives living 
in the same house each wife is entitled only to 
ber own property. S. 232 of the Attasankhepa 
does not allow one wife to share in the property 
of another wife. S, 284 of the Digest, though it 
talks about wives of four different classes, further 
lends support to this contention. 

_ Where ‘one wife herself cannot inherit property 
from another, wife a fortiori a son ‘of one wife 
‘cannot be in any better position with respect to 
the property of another wife. Moreover, in this 
case the first wife had no property at all, and all 


(41 ELAR. & Ran. 599. es (2} LL.R. 3 Ran. 160. 
: (3) LL.R. 5 Ran. 841, 
‘SL 
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the ‘property in question was brought by the second | 


wife to the marriage. The first wife did: not live 


with her husband; nor did the.orasa perform any 


of his obligations. In such circumstances it would 
not be equitable to allow the orasa to share in 
the property of the second marriage. At the most 
the orasa’s. claim would probably be to share in 
the property as an ordinary child of the first marriage. - 


_ Bose for the fourth respondent.’ An orasa is entitled 
to claim one-fourth share in. the whole parental 
estate which consists of the payin of. his father, 
the payin of the mother and the joint property of | 
his own parents. An orasa should be regarded as 
the orasa son of his own natural parents. If he 


" ‘were to be regarded as the orasa son of all the marriages 


the result would be absurd. In the case of an 
orasa daughter, for instance, she is entitled to 
claim her one-fourth share on the death of her natural 
mother against the surviving parent; but she is 
the orasa of the whole family, and in this view 
both the parents are surviving. The orasaship must be 
confined to his or her own parents. If the orasa 
did not assert his rights within the time limited 
his rights can only be those of an ordinary child. 
Maung Po Aung’s case. A keittima child, though 
regarded as a natural child, is not allowed to claim any 
orasa’s rights, because orasaship is a peculiar - 
institution. nee 

Thein Maung in reply. In Burma polygamy is 
recognized and not polyandry, and therefore an 
orasa daughter stands in a different position from 
an orasa son. . 


PAGE, C.J.—The question propounded is: “A 
Burman Buddhist has two wives. By the first 
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one -he has children,. but by the second he has 
none. He lives with the second wife, and works 
with her. On his death is the orasa son, a child 
by the first wife, entitled to any share in any of 
the” property jointly acquired by his father and 
second wife ?” is 

' The material facts are set out in the order of 


reference as follows : 


“U Tok Kyi at the time of his death had ‘two. wives, 
Ma Kywe and Ma Thant. He marricd Ma Kywe first and, 
‘after having had children by her, he married Ma. Thant, 
who was a childless widow at the time. Since his marriage 
with Ma Thant he permanently resided with Ma Thant and 
carried cn business with ber till his death, but had no 
issue by her. Appellant Thein Maung is the eldest child of 
U: Tok Kyi and Ma Kywe and their orasa son entitled 
on the death of U Tok Kyi to a quarter share in the estate 
of U.Tok Kyi and Ma Kywe.” 


Now, Sir John Jardine in his ‘‘ Notes on oe 
Law (1888) observed that 


“for a long time. the Buddhist law will not be setiled : 
we must wait until it has been’ interpreted by decisions. 
At present the Judges are in a like position to the Judge 
-described in the Dhammatnat who has to decide like a blind man 
feeling his way with his staff and taking the way that is 
best.” 


That is the predicament in which 1 find myself 


when attempting to solve the problem under: 


consideration ; and the reason is that the progress 
of the Burmese nation along the road of civilization 
during the last fifty years has been more rapid 
perhaps than that of any other nation during a 
like period in the history of the world. The result 
has been that much of the ancient customary law 
of the Burmese people to be found in the 
Dhammathats has become anachronistic, and cannot 
intelligently be applied to the Burmans of the present 
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day ; for the facts and conditions upon which. many 
of the rules laid down in the Dhammathats rest 
find no counterpart in the conditions and customs 
that exist in modern Burma, and under which the 
people now “live and move and have _ their 
being.” Indeed, I go further,, because it appears 
to me that, apart from one or two general rules: 
such as “ that succession is not to ascend ii. it 
can descend ” and “the nearer precludes the more 
remote” it is well-nigh impossible to extract from 
the law of inheritance any basic principles by 
reference ‘to which the validity of legal propositions 
relating to this branch of the law can be tested. 
The truth is that the Burmese customary law of 
inheritance as set forth in the Dharnmathats is not 
strictly speaking a system of law at all, but a 
congeries of decisions which are merely pronouncements 
ad hoc upon particular cases as they have arisen, 
and which for the most part do not purport to 
be determined. pursuant to any general or guiding 
principle. Of course the Dhammathats are not the 
sole repository of Burmese customary law, and I 
agree with U May Oung that “the present customs 
are a safer guide than the little known laws of: 
the Dhammathats” [see also Maung Kywe v. 
Ma Kyin (1)]. Indeed, the habits and customs of 
the Burmans to-day differ so materially from those. 
obtaining when the Dhammathais were compiled: 
that, in my opinion, the time has come when it 
would not be inapposite in. certain cases in which 
Burmese customary law is under consideration that : 
recourse should be bad to the testimony of. those” 
conversant with the customs and habits of ’ the 
people, for the purpose of elucidating how far 
modern practice is in consonance with ancient 
(1) (1930) LL.R. 8 Ran, at p. 416. 
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precepts. No doubt until comparatively recent 
times the Burmans were content and accustomed 
to regulate their lives by reference to these decisions, 
and it-may be that in times past they wcre found 
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is that it can be moulded to conform to the ever 
changing habits and circumstances of a people as 
one generation succeeds another ; and it has become 
necessary for the Courts in Burma from time to 
time in recent years to restate the common law 
of Burma in the light of the new conditions of 
life that have come into being, discarding as obsolete 
ancient rules that no longer accord with the 
outlook or the habits of the people, and remodelling 
the ancient law to meet the exigencies of modern life. 

Now, I speak with diffidence and as one 
necessarily without erudition in the tenets of Burmese 
customary law, but after making use of such 
materials as are at my disposal I am inclined to 
think that in these modern days, when the fulfilment 
of the conditions which justified the special privileges 
that were accorded to an orasa are no longer 
insisted upon, such deep breaches have been made 
in the entrenchments by which his position is 
safeguarded that the time is rapidly approaching 
when the Burmans will not be disposed any longer 
to allow the orasa to receive in certain circumstances 
a share of the family property so disproportionately 
large compared with that which the other children 
of the same marriage are entitled to obtain. 

For the purpose of disposing of the present 
reference it is unnecessary, and I do not propose, 
to discuss the meaning and history of the word 
“orasa”, a task which was exhaustively and 
‘authoritatively undertaken by Maung Kin J. in 
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Kirkwood v. Maung Sin (1). It is enough to say 


that in ancient times when people lived the whole 
of their lives in one district, and for. the most 
part in one village, when all the members of the 
family lived together (if not in unison) and “ eat 
out of ‘the same dish’’, and when the father had- 
patriarchal authority over the whole family, it was 
only natural that it should be found on the death 
of the parents that 


“the eldest brother -is in the position of the father, the eldest 
sister is in the position of a mother, 


(per Maung Kin J., ibid, p. 710). 


“Tf the son is one who is dutiful, is known as such’ 
to the local authorities, looks after his parents, and works 
for the family estate, he shall get his father’s pony and 
trappings, military uniform, arms (spears, swords, hatchet, and 
gong), wide-brimmed sun-hat, cups and _ spoons, personal 
attendants, lands held as emolument of office, badges, and 
insignia of office. Gold, silver, paddy, rice, bullocks, buffaloes, 
goats, pigs, lands, Indian-corn, peas, millets, and househcld 
property shall be divided into four shares: the mother shall 
get three shares and the son one share. ‘The mother shall also 
get all the femaie slaves. 

The reason for the above mode. of partiticn is. because 
the varents acquire the property before the son was born. 
and before he attained maturity. The father can merely 
acquire property, but he is not good at retaining it; it is 
the mother who saves and accumulates the acquired’ property, 

The orasa son is assigned his share as above 
because he is to assume the father’s office, and he helps 
in the adguisition of property and ORES for the benefit of 
the estate.” 


ee en Dig. s. 30., p. 62). 


Now, “ Orasa” is a Pali word, and the orasa 
has been defined as one that comes from “ the 
a a ia le ge Ste ee ee cL 


(1) (1924) LL.R. 2 Ran. 693. 
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breast’ (uras), ie, a legitimate child. In the 


Dhammathats the orasa is usually described as 


“ Thagyi”’ or “ Thamigyi”, which means chief son 
or chief daughter, and normally though not 
necessarily the crasa is the eldest son or daughter 
of the family. It would be natural, indeed 
inevitable in a patriarchal ménage such as was a 
Burmese family in bygone times, that all the other 
members of the family should regard the orasa as 
standing towards them im loco parentis. But it is, 


also| to be borne in mind, and in my opinion it 
is a fundamental and crucial fact, that in those 


days the orasa always lived with the other members 
of the family, and helped in the management of 
the family affairs. Vast changes, however, have 
taken place in the environment, circumstances, and. 
habits of the Burmans since those far-off days 
when the Dhammathats were compiled. Families 


no longer live, as a matter of course, under the’ 


same roof ; the days of the patriarch are numbered ; 
and it has been judicially determined that under 
modern conditions it is not essential that the orasa 
should live with the rest of the family or take 
part “in the acquisition of the family property ” 


[Ma Aye Yin and others v. Ma Mi Mi and others (1)].. 
Nevertheless, the Courts continue to hold that an. 


orasa who has not complied with these conditions. 
of his office,. which erstwhile were held to be 
essential, is not for that reason alone debarred 
from the right to receive in certain circumstances 
a special preferential share of the family estate 
Ma Hla U vy. Maung Shwe Yin and one (2); 
aung Dwe and others. v. Khoo Haung Shein and 
others (3) ; Maung Sein Thwe v. Ma Shwe Yi (4)]. 


(1) (1929) 1.L.R. 7 Ran. 569. (3) (1925) LL.R.3 Ran. 29. 
(2) (1923) LL.R. £ Ran. 370. (4) 10 L.B.R, 396, 
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What is this share, and in what circumstances is 
he entitled to receive it? An orasa who has 
reached maturity is entitled to receive one-fourth of the - 
payin of his father and of his mother and one-fourth of 
the lettetpwa both inherited and acquired during 
the union of his parents, if a son, (i) on the 
death of his father or (ii) if his mother dies 
and his father remarries; if a daughter, (i) on 
the death of her mother or (ii) if her Yather dies | 
and her mother remarries [Maung Po. Kin and one v. 
Maung Tun Yin and two (1) ; Ma Thein v. Ma Mya 
and one (2)]. . 

It is not necessary to’ consider in this case 
how far the right of the orasa to a preferential 
interest in the family estates is a “vested” right 
which in the event of the orasa predeceasing his 
parents or either of them passes to his heirs on 
his death, and I need only say that the cases in 
which it has been held that the right of the 
orasa in such circumstances is a _ vested right 
may need reconsideration when the proper occasion 
for doing so arises. 

Now, why does the orasa on the happening of 
these events become entitled to this quarter 
share? In my opinion upon the supposition that 
the family of which he is the orasa in such 
circumstances’ is no longer - integrate, because” 
ex concessis either one or other of the parents is 
dead, or the surviving parent has contracted 
another union. The orasa becomes the head of the 
family, and it is for that reason, I apprehend, that 
the orasa receives one-fourth of the whole family, 
estate belonging to the orasa’s parents. But the 
orasa is under no obligation to take the quarter 


(1) (1926) LLL.R. 4 Ran. 207, 211. (1) (1929) LL. 7 Ran..193. 
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share of his parents’ estate on either occasion, and 
if he or she does not decide to do so on the 
remarriage of the surviving parent within the time 
limited by law the orasa is regarded as having 
elected to join the new family which the surviv- 
ing parent and his new spouse have created 
[Maung Seik Kaung v. Maung Po Nyein (1); 
Maung No and onev. Maung Po and six others (2)]. 

Now, it is common ground that if the orasa’s 
father, the orasa being a son, remarries on the 
death of his mother, the orasa as such has no right 
on his father’s death to an orasa’s share in the 
hnapazon of his father’s second marriage [Ma 
Nyein E v. Maung Maung and two (3)]. In 
the present case, however, it is contended that, if 
it so happens that the father dies leaving several 
wives surviving him, the orasa as such is entitled 
to one-fourth of his father’s half share in the 
hnapazon of the other contemporaneous marriage or 
marriages which the father may have contracted. 

But if, as I hold, the orasa qué orasa is 
entitled only to a preferential share in the payin of 
his parents and the Jettethwa inhérited during or 
acquired by reason of the union. of his own father 
and mother, it follows that the orasa qud orasa is 
no more entitled to claim ashare of the hnapazon 
acquired by reason of the marriage of his father 
with another woman in his mother’s life-time than 
he would be if the other marriage was contracted 
after his mother’s death. The contrary view is 
supported, however, upon the ground that under 
the subsequent marriage or marriages: a second, or 
it may be. athird or fourth, woman is brought into 
the family, and that a later spouse, through 


" (1) 1 LBR, 23. (2) (1923) L.L.R. 1 Ran. 363. 
(3) (1925) LL.R. 3 Ran. 549. 
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obtaining the right to part possession of the first 


_wife’s husband and. of his capacity for acquiring 


property, ought not to be allowed thereby to- 


‘deprive the orasa of the first marriage of his, right 


cn his father’s death to receive one-fourth of the 
half share in the acquired property of the second 
marriage to which his father was entitled, and which 
otherwise it must be assumed would have been 
acquired through the union of his father with the 
orasa’s. mother. The fallacy in this argument,.as it 
seems to me, is that it does not follow, nay more 
it. is impossible to. assert, that if the father had 
not married the second wife he would have acquired 
hnapazon during or by reason of his union with 
the orasa’s mother of equal value to that which he 
had acquired by reason of his second marriage. © 

. The facts of. the present case illustrate and. 
enforce this view which. commends itself to my 
judgment, for U Tok. Kyi, the orasa’s father, while 
living. with his mother was in straitened circum- 
stances, no hnapazon being acquired by reason of 
the union of the orasa’s parents, and it was only- 
after the marriage of U Tok Kyi with Ma Thant,. 
who was a wealthy woman and agreed to the. 
investment of her money in the Electric Supply 
business, that the -knapazon »f which Thein Maung. 
claims his share as orasa was or could have been — 
acquired by U Tok Kyi. Upon. what principle of 
law or common sense ought Thein Maung in such 
circumstances to be entitled to claim a share of this. 
property which was obtained in no sense by reason 
of the marriage of the orasa’s father with his mother ?. — 

To hold that the orasa should be so entitled; — 
in my opinion, would be not only unjust to the 
second family, but against both reason and 
expediency. 
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But, in my opinion, the claim of the orasa is 
not sustainable upon another and a broader ground. 
The driving force behind the contention that this 
claim of the orasa ought to be supported is 
really this, that by taking. another wife a Burmese 
Buddhist husband is doing some wrong to the first 
wife and her family, by depriving them of the 
favoured .position that they would have been in if 
' the father had not remarried. No doubt a 
monogamist would naturally take this view, and 
my learned brother Mya Bu, from whose opinion 
Ihave never. before had the misfortune to differ, 
appears to have allowed this consideration to sway 
his judgment in the present case. But is it right 
or reasonable to apply to .polygamy the sanctions 
_and standards of monogamy? Surely not, for the 
fundamentals of each of these forms of marriages 
differ toto coelo from those of the other, and the 
criteria by which the one is to be tested are 
. incompatible with those by which the other must be 
judged. The fallacy which appears to me, with all 
respect, to underlie this argument is that the first wife 
and her children never had any right to be members. 
of a monogamous family. So long as under the 
customary law of Burma polygamy is allowed it is 
incidental to every Burmese Buddhist marriage 
that the father may contract other marriages, be the 
consequences to the existing marriage what they 
may. Neither the wife nor the family of the first 
marriage has any right to complain if the husband 
takes unto himself other spouses ; and with all 
respect I fail to. see how either the husband or the 
second wife becomes a delinquent by doing that 
which both custom and. law allow. In my opinion 
it follows as a corollary that if the husband in 
the exercise of the undoubted right that is given 
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to him under his personal“law succeeds in acquiring 
property through the second union the orasa qud 
orasa of the first marriage has no right to 
share in the hknapazon of that union which. was 
created independently of the union between his 
father and his mother. Further difficulties in the 
way of accepting this claim on the part of the 
orasa become apparent when the case of an orasa 
who is a daughter, or that of a eindaunggyi second 
wife with or without an orasa son is considered, 
or the case where a man marries three wives, and 
on the death of the orasa’s mother marries another 
wife. In such a case could it reasonably be held 
that the orasa would be entitled to an. orasa’s 
share of the hnapazon of the intermediate marriages 
the parties to which are both living? Upon the 
ground, therefore, that the orasa’s share is confined . 
to the property of his or her own parents, and 
the reason of the matter, I would reject the orasa’s 
claim now under consideration. And 1 am fortified 
in the view that I take by the reflection that no 
case can be found in the books in which such 
a claim has ever been either agitated or allowed ; 
indeed, we are told that up till now such a claim 
has not been heard of. . 

It is further contended that the claim which 
the orasa is asserting is supported by authority, 
and reference is made to s. 118 and s. 221 of 
the ex-Kinwun Mingyi’s Digest and Aitasankhepa 
s. 233. These authorities, of course, must be read 
in conjunction with Bk. Xc. 38 of Manugye which 
excludes the orasa from sharing qud orasa at any rate 
in the payin and the inherited /ettetpwa of the wives 
other than his own mother; and in none of the 
authorities is the right of the orasa to claim his. 
share of the hnapazon of the second or other 
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marriages expressly mentioned or granted. But, as 
I understand the meaning and effect of these 
authorities, the essential conditions upon the fulfil- 
ment of which the orasa is entitled to claim an 


429 


1935 


In re 
MAUNG 
THEIN 
MaUNG 

v 


orasa’s share in the “common” estate where a Ma Kyrwe. 
husband dies with more than. one wife surviving Paez, CJ. 


him are not only that the orasa shall be living 
with the “common” family and helping in the 
acquisitions of his family, but that the wives 
shall also have been living together with the 
husband and “eating out of the same dish’”’ with 
him. 

It may be doubted whether in any family in 
Burma to-day all these conditions are to be found 
fulfilled ; certainly they were not fulfilled in 
U Tok Kyi’s family. But, even if they were, I do 
not think it likely that the orasa’s share as claimed 
could be sustained according to the practice and 
customs of modern Burmans. 

In the present case, however, no evidence of 
custom was adduced, and we must take the law as 
it appears to stand. In these circumstances it is 
urged,—for none of the essential conditions of the 
right asserted are fulfilled—that none of these 
conditions are nowadays to be regarded as essential. 
It appears to me to be a strange argument. A special 
and hitherto unheard of claim to a right is asserted, 
the validity of the claim admittedly depending upon 
the fulfilment of three essential conditions ; none 
of these conditions is fulfilled, and yet it is con- 
tended that the claim can be maintained. Par 
exemplum ; a house is supported by three pillars ; 
all the pillars are removed, yet the house remains 
standing and will not collapse. That appear sto 
me to be optimism in excelsis, and I cannot subscribe 
to it. 
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Surely,':the whole essence of this doctrine ofa 
“common”. family is the. communal unity of the 
family. Once let the “common” wives and/or ‘the 
orasa live .separate-and the “common ” family for 


the purpose in hand ceases to exist. It was so held_ 


by Otter and Brown JJ.in Ma Ni v.. Ma Shwe Pu — 


and others (1), and I respectfully agree with 


them: This further contention, therefore, on behalf 


of the orasa also fails. 

In my opinion the claim. of the crasa ibe 
present case cannot be maintained,.and I would 
answer the question propounded in the negative. | 

The Court, by a majority, answers the question | 
in that sense. . The costs of this reference which 
we assess at. 15° gold mohurs will abide the result 


-of the” appeal, 


Mya Bu, J.—In the . process of scare af a true 
answer to this question our. function is to ascertain 


a rule of Burmese Buddhist Law, the customary law 
of the Burmese Buddhists. By customary law of the 
Burmesc Buddhists is meant the prevailing customs 
of the Burmese Buddhist people. In the absence of 


evidence of competent witnesses as to such customs, 
recourse must be had to the texts in the ERE 


thats where rules. are collected which “were in. 


accordance with custom and usage and were referred 


to in the settlement of dispute relating to person 
and property” (2), keeping in view the salient warn-— 


ing expressed in Ma Gywe. and others v. Ma Thi 
Da (3) that “care must be taken in applying to caseg 
at the present day principles derived from an archaic 
society now materially affected in their application. by 
the existing order of things” and bearing in mind 


(1) (1930) LL.B. 8 Ran, 599. (2) Vol. I Digest, s.-2. 
'3) (1892-96) 2 U.B.R, 194 at p.196. 
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that it- would be dangerous to give weight to the 
written .texts in the Dhammathats where they are 
opposed to the prevailing custom. Where, however, 
no direct authority on the point is available either 
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from reported cases or from Dhammathats, questions M4 Kywe. 
pertaining to a matter that falls for determination Mya ‘A Bu, J. 


may be decided in accordance with the principles of 
- justice, equity and good. conscience having regard to 
the general rules of Burmese Buddhist Law so far as 
such rules can be applied [see Ma Thaw v. Ma 
Sein (1) and Maung Po Nyun v. Ma Saw Tin {2) 
affirmed. by Privy Council in mes Po Nyun v. ihe 
Sau Tin (3)]. 

The essential points on which ‘the niceation nnder 
reference turns are as. follows: The claimant is the 
orasa son of his father and mother. During the 
subsistence of the marriage of the claimant’s father 


with. his mother the former took a second wife, and > 


- since then permanently resided, and carried - cn 
business, with her till some years later, when he 
died. leaving him surviving both the wives and his 
children by his first wife (the claimant’s own mother), 
there being no issue by his second wife. The fact 
that the claimant’s father was poor and his second 
wife was rich is quite immaterial, because the property 
involved in the question under reference is jointly 
acquired property which, in the case of a man with one 
wife only, is aptly eemed hnapazon and such property 
includes (1) all profits or interests arising since marriage 
from the employment or investment of the separate 
property of either and (2) all property acquired by 
their mutual skill and industry [Maung Shwe Ngon v. 
Ma Min Dwe (4)]. Considering that the wife’s 
participation with the husband in the acquisition of 


(1) 5 L.B.R. at p. 89. (3) (1927) LL.R. 5 Ran, 841. 
(2) (1925) LL.R, 3 Ran. 160. (4) S.J. 110 at p. 115. 
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_ property during coverture need not be actual, but in 
most cases is a mere matter of legal fiction, for the 
purpose of designating the property as jointly acquired 
property, the property involved in the question under 
reference may quite appropriately be termed triply 

er property of the husband and his two wives. 
That in such property wives of a polygamous husband 
whether they lived together with their husband or 
not can inherit his estate on an equal footing as - 
laid down in Ma Thein Yin v. Maung Tha Dun. 
and ten (1) is not open to doubt. Nor can there be 
any doubt of the correctness of the ruling in Mi Ka 
v. Ma Thet (2) that on the death of the husband 
a second wife has a right to share with the first wife 
‘in the property of the husband though none of it | 
had been acquired since the second marriage. This 
proposition receives further support from the Privy 
Council case of Mi Me v. Mi Shwe Ma (3). There-- 
fore one of two or more wives can inherit their 
husband’s estate even though she was not living with © 
the husband or she was not even married to him at 
the time of the acquisition of the property forming the 
estate. Very recently there was a case before my 
Lord the Chief Justice and myselt (Civil First Appeal 
No. 18 of 1935) in which we granted to a woman,: 
who left her husband’s house, on account of his 
having brought and kept in that- house his second 
wife, more than 20 years ago and has since never 
lived with the husband who died within the last two 
years, a preliminary decree for administration of the 
estate of the deceased husband as against the second . 
wife who lived permanently with the husband for 
those long years. 


(1j (1924; ILL.R. 2 Ran, 62. (2) S.J. at p. 6. 
“ {3} (1910-13) U.B.R. 111. : 
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When it is seen that two or more wives of a 
man can on his death inherit his estate on an equal 
footing, there is no reason why a similar right should 
not be granted*to the children of one of such wives 
who predeceased the husband as against the surviv- 
ing widows or as against the children of other wives 
who also predeceased the husband. Here by children 
_I mean the common husband’s children. This con- 
_Clusion, I am aware, is opposed to the ruling of a 
Bench of this Court in Ma Ni v. Ma Shwe Pu and 
others (1) from which I most respectfully dissent in 
so. far as it lays down that where a man had more 
than one wife at the same time, the wives residing in 
separate households, the children of one wife are not 
entitled to a share in the estate of the other wife or 
wives and the husband upon his death. The require- 
ment in the Dhammathats as to joint living must 
receive a reasonable construction adapted to the 
changed conditions of modern times in the country, 
the object of the requirement doubtless being to 
provide a rough-and-ready means of settling questions 
of disputed succession turning on the unbroken main- 
tenance of the family tie [Ma Gyan v. Maung 
Kywin (2)]. The family tie among a polygamous 
husband and his several wives is their marriage to 
one and the same man so long as that marriage 
subsists ; and during these days when separate living 
of a wife from the husband and/or his other wife or 
wives does not disqualify her from inheriting in his 
estate, the idea that the residence of wives in 
separate households creates these households as 
distinct families completely severed. from each other 
for purposes of inheritance of the estate of the 
common husband appears to my mind untenable as 





(1) (1930) LL.R. 8 Ran, 590, (2) (1892-96) 2 U.B.R. 176 at p. 181. 
32 
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being inconsistent with modern notions. Further- 
more, such an idea does not appear to prevail in the’ 
case of other Oriental races among whom polygamy 
is lawful, such as the Hindus, the Mohammedans 
and the Chinese. 

Coming closer to the pets in issue in this: 
reference there is, with reference to monogamous 
families, definite and undisputed authority for the 
proposition that the orasa has the right to claim a 
quarter share from the surviving parent on the death 
of the parent of the same sex as the orasa [| Kirkwood. 
v. Maung Sin and another (1)]. The essential con- 
ditions for the existence of the ‘status of orasa are 
that (a) the child is the first born; (6) the~ child 
attains majority ; (c) the child, beinga son, helps in the: 
acquisition of the family properties and the discharge 
of the father’s responsibilities, or, being a daughter, 
helps the mother in the management and control of 
the family properties and household. As regards 
these conditions, however, it has been held that 
for an orasa to qualify for his or her special rights, joint 
living with the surviving parent and active assistance 
in his or her duties is not necessary [Ma Aye Yin 
and others v. Ma Mi Mi and others (2)]. Under 
modern conditions this is as it should be; for, in 
ispite of separate living which. cannot be vesardied: 
iper se as an indicium of severance of the family tie 
or exclusion from the family and in spite of the 
absence of active assistance in the duties enunciated 
in the Dhammathats the notion “ ako kyi hlyin apha 
aya, ama kyi hlyin ami aya” (the eldest brother is 
in the position of the father, the eldest sister is in 
the position of the mother) still continues unabated 
in the modern Burmese Buddhist mind; and- 


(1) (1924) 2 Ran. 693. (2) (1929, LL.R. 7 Ran. 569, 
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considering that the orasa may claim his or her special 
rights on the death of the parent of the same sex as 
him or her and as such claim may be made imme- 
diately after the death of such parent [see Tun Tha v. 
Ma Thit and others (1)], there need not be a lapse 
of time between the death of the parent and the 
orasa’s making of the claim for his or her special 
rights, during which the actual fulfilment of the duties 


of taking. his father’s or her mother’s place in the. 


family and of continuing the family after the death 
of the father or mother as the case may be, mentioned 
in the Dhammathats, can be enforced. During these 
days when in the case of keittima adopted children 
joint living with the adoptive parents mentioned in 
the Dhammathats is not insisted upon, [Ma Gyan v. 
Maung Kywin (2); Maung Shwe Thwe v. Ma Saing 
and another (3) and Ma E v. Maung Shwe 
Kaing {4)]; and in the case of  step-children 
separate living from the step-parents is not con- 
sidered a bar to inheriting the estate of step- 
parents [Maung Sein Thwe v. Ma Shwe Yi (5) and 
Maung Dwe and others v. Khoo Haung Shein and 
others {6)], there is no reason to suppose that the 
prevailing custom of the Burmese Buddhist people 
tends to perpetuate in the case of the orasa child 
with reference to his or-her claim for spécial rights 
against the surviving parent the archaic rules in the 
Dhammathats requiring joint living of the orasa 
child with his or her parents. 

As regards the question directly in issue in this 
reference there is.abundant textual authority for the 
proposition that where a man, having two or more 
wives at the same time, has an orasa son of himself 


(1) 9 L.B.R. 56. . (4) L.B.P.J. 520. 
(2) (1892-96).2 U.B.R. 176 at p. 181. (5) 10 L.B.R. 396, 
(3) (1897-1901) 2 U.B.R. 135. (6) (1925) L.L.R, 3 Ran. 29, 
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and his earliest married wife that son is the orasa 
son not only of himself and that wife but of himself 
and all the wives. While two of the Dhammathats 
mentioned in section 221 of the Digest, Volume I 
(namely, Manussika and Kyannet) lay down that 
if a man has several wives but only a son, by one 


‘of them, the son shall be deemed the offspring of all 


the wives, the other Dhammathats (namely, Mano, 
Pyu, Kaingza, Dhammathatkyaw, Kandaw,. Tejo, 
Vannadhamma, Rasi, Manu-vannana, Souda, Dayajja, 
Panam and Dhammasara) in almost unanimous strain 
rule that if a man has several wives but only one 
son, on his death. the son shall be given the largest 
share of his property. These rules in the Dhamma- 
thats support the provision in section 233 of the 
Attasankhepa which is a compilation or digest of 
the leading texts on Buddhist law by Kinwun— 
Mingyi and “is believed to have been approved 
ef and commonly accepted as authoritative during: 
the reigns of the last two Burmese Sovereigns (1), 
This section lays down in very clear terms that’ 
of the children of several wives the son of the 
earliest married wife, provided he is competent to 
assume the parental duties, is the orasa and declares 
such orasa to be entitled to inherit “his father’s. 
hereditary titles and insignia of office, and also to. 
receive the share of an orasa”, directing the 
division of the remaining property “among the 
remaining wives and their children according to. 
class.” A. rule very similar to what is enunciated 
in section 233 of the Atiasankhepa is to be found ~ 
in the extract from Dhamma in section 118 of the 
Digest of which the relevant portion runs as follows : 


(1) Chan-Toon’s Principles of Buddhist Law p. 18, quoting Circular No. 44 
‘of 1894 of the Judicial Commissioner, Upper Burma. 
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“If the first wife is not of the same class as the husband, 
but the second wife is, and if the sons by both are equally 
' qualified to assume the father’s office, then the son by the 
latter shall get it and the emoluments accompanying it; and 
the son by the former shall get the father’s personal property 
and take out of the estate his share as an orasa. The remain- 
ing property shall then be divided among the children accord- 
ing to the class to which their mothers respectively belong, 
and under the ordinary rules of inheritance. If the first and 
second: wives are of the same class as their husband, and if 
their sons are equally qualified for the father’s office, then 
shall the son by the former iaherit the office and have also 
' the orasa share in the partition of the estate.” 


Other extracts given in section 118 of the Digest, 
Volume I, are four in number, namely, Manugye, 
Dayajja, Amwebon and Cittara, the first three of 
which merely state the rule tothe effect that if 
there are several wives and each has a son, the son 
by the first wife shall be the orasa, while the last 
‘named Dhammathat says that among a number of 
sons by several wives, only the son by the first 
wife shall obtain the father’s office. 

The 38th section of Manugye, Book X, provides: 


“In case of a husband living in the same house with many 
‘wives, who eat out of the same dish, the two laws are these: 
If a man’s first, second or third wife had property at marriage, 
or had inherited any from her parents after marriage, let each 


keep what they have, with whatever presents they may have- 


received (from the husband) and their wedding presents, if 
they shall have the same number of male children, it is said 
the first married shall be the head wife; but if. the son of 
one of the others-is remarkable (above his brothers), and 
known to the heads of the people, the chiefs, let him take 
the place of his father. If the husband shall have inherited 
his parents’ property after the marriage of thesé wives, let 
them divide it, and share according to their class; if one 
shall claim a portion as a gift from her husband she shall 
not retain it; it is the husband’s property ; let them share 
it, and pay the debts in relative proportions, and in this 
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division let the children have their mother’s share (when. 
she is dead).” 

This section lays down ‘the law of partition on 
the death of a husband who had many wives living 
in the same house, and eating out of the same 
dish” but does not purport to treat of the rights 
of the orasa child or of other children and there- 


‘fore cannot be read as militating against the effect 


of the declaration contained in the extract’ from 
Matugye set out in section 118 of the Digest, 
Volume J. From which particular part of Maznugye 
this extract was taken is indicated in the Digest, 
Volume I in Burmese thus: “(Chapter. 15) (section 
285) (b)”, but such indication does not assist me 
in tracing the passage in Mr. Richardson’s work 
which -is the only one I can find available for use 
at the present moment. For these reasons it will 
not be correct to infer from the sentence “let him 
take the place of his father in the 38th section of 
Manugye, Book X, that nothing more than the 
father’s place in the family or his office was meant 
to be given to the orasa son. It is true that the 
four Dhammathaits mentioned in section 118 of the 
Digest, Volume I, were compiled during the 
Alaungpra Dynasty but there is nothing to warrant 
the belief that during that period the practice of 
polygamy was confined to official classes only. The 
extract from the Dhamma-.is unambiguéts in its. 
pronouncement that the son by the first wife if 
qualified shall have the first claim to the father’s 
office and further shall get the father’s personal 
property and take out of the estate his share as an 
orasa. These rights of the orasa son bear close 
resemblance to the rights of the orasa son of a 
monogamous family; and it is. highly probable 


- that the compilers of Manugye, Dayajja and Aiuwebou 
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mentioned in section 118 of the Digest, Volume I, 
contented themselves by declaring the son of the 


first of two or more wives to be the orasa son- 
without setting out such orasa son’s special rights: 


in the family constituted by the various marriages, 
-with the orasa’s father as the main foundation, 
without reiterating such of the rules relating to the 
orasa son’s rights in a monogamous family which 
were meant mutatis mutandis to apply. In so 
regarding these extracts from Manugye, Dayajja and 
' Amwebon, I am fortified by the fact that the 
Dhammathats are not exhaustive and that with 
reference to the keittima child who is only mentioned 
as one of the kinds of children entitled to inherit 
from the parent he has been allowed to inherit the 
estate of the collaterals of his deceased adoptive parent 
in the same way as that parent’s natural child can 
do in spite of the absence of direct authority in 
the Dhammathats. It is not at all unlikely that 
where analogies could evidently be drawn the writers 
of the Dhammathats were not in the habit of re- 
stating the rules, eg. the absence of rules in the 


Dhammathats for partition on divorce of the husband — 


by one of two or more wives although it cannot 
be imagined for a moment that the writers did 
not'recognize the right of the husband or the wives 
of getting a divorce and -partition of the property 
in circumstances justifying a divorce and partition 
of the property between a “monogamous husband 
and his wife, with necessary qualifications. There- 
fore I am respectfully of opinion that the mere fact 
that Manugye, Dayajja and Amwebon mentioned in 
section 118 of the Digest, Volume I, contain the 
bare declaration of the status without setting out 
the rights of the orasa son does not militate against 
the pronouncement set out in the extract from 


Vv, 
Ma KYWwWe. 


Mya Bu, J. 


440 


‘1935 


In re 

MAUNG 
THEIN 
MAune 


Vv. 
Ma KYweE. 


Mya Bu, J: 


INDIAN LAW REPORTS. [VoL. XHI 


“Dhamma in that section. The view that I take of © 


the Dhaminathats leads me irresistibly to the con-. 
clusion that’ the rule stated in the extract from 
Dhamma appearing in section 118 of the Digest, 
Volume I, states the prevailing custom which had 
the force of law at the time. It is perhaps necessary 
here to strike a note of warning with reference to 
the Burmese expression “ letsonsa ” commonly rendered. 
in English “eating out of the same dish’ appear- - 
ing in the heading of section 118 of the Digest, | 
Volume I, and of the 38th section of Mazugye, 
Book X. It is a mere indicium of equality of the. 
status of the wives as such and no more [see 
Mi Kin Gale v. Mi Kin Gyi (1); Mi Mev. Mi 
Shwe Ma (2)]. — 

From all that has been stated above it follows 

that my conclusions are: 

(1) that by a man marrying two or more wives 
at the same time only one family is con- 
stituted irrespective of whether all the wives 

live together with the husband or not; 

(2) that the wives have the right of inheriting 
the husband’s estate upon his death even 
though they were not living with the husband 
at the time of. the acquisition of the property 
forming the estate ; 

(3) that the children of the wives who predeceased 
the husband also have the right of inherit- 
ing such estate, though their mother was 
not living with their father at the time of 
the acquisition of the property forming such 
estate ; 

(4) that ihe orasa son of a polygamous bacbaad 
and his earliest married wife is the orasa 


’ 


(1) (1910-13) 1 U.B.R. 42 at p. 49. (2) (1910-13) U.B.R: 111. 
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son not only of himself and that wife but 
of himself and all the wives ; 

(5) that in a monogamous family the orasa son 
has the right to claim a quarter share from 
the mother on the death of the father ; and 
for him to qualify for his special rights, joint 
living with the widowed mother or active 
assistance in her duties is unnecessary, and 

(6) that with the exception of the separate 
properties of the wives of a_ polygamous 
husband other than the orasa son’s own 
mother, the orasa son of .a_ polygamous 
husband and his wives is entitled to the 
same rights as the orasa son of a mono- 
gamous family upon his father’s death. 

The last of these conclusions is based upon my 

view of the rules in the Dhammathats and in the 
Attasankhepa, the combined effect of which forms 
a clear indication that these rules were consistent 
with the customs prevailing among the Burmese 
Buddhists from the time of King Alaungpra till the 
close of the Burmese reign in Upper Burma which 
took place only about 50 years ago. During these 
50 years the conditions of the Burmese Buddhist 
social structure have, no doubt, undergone changes, 
but it cannot be gainsaid that polygamy is still 
recognized among the Burmese Buddhists. It is, 
no doubt, rare and is considered disreputable. There 
is, however, no reason to believe that, whilst 
polygamy is still recognized, the customs recorded 
in the Burmese law bcoks and regarded as having 
the force of Jaw till about 50 years ago with 
reference to the partition of the estate of aman who 
had iwo or more wives at the same time which 
are quite consistent with justice, equity and good 
conscience have ceased to have the force of law. 
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Treating the family and not a household as the 
basis I can think of no ground whatever for declining 
to apply the. analogy of the orasa son of a 
monogamous family. to the orasa son of a man and 
his two or more wives. After all, if the delinquent 
father did not commit the fault of marrying a 
second wife during the life-time of the orasa’s own 
mother, the orasa son will have an_ indefeasible 
right to a share in the father’s acquisitions during 
the whole of his life, upon the. father’s death, 
The fact that no case has come-to Court, in which 
a right similar to the one: claimed in the. present 
proceedings was asserted, does not, in my humble 
opinion, constitute a reliable basis for the belief 
that such a right has now been abolished by. custom 
or that the prevailing customs of the Burmese 
Buddhists have refused to recognize it. It will, I 
apprehend, be inconsistent with the move of the 
Burmese Buddhist society towards monogamy by 
discouraging polygamy, if the prevailing customs. 
have refused to recognize the right such as the 
one asserted by the claimant in this case. A woman 
who marries the husband of another woman during 
the subsistence of the marriage with the latter is 
ordinarily looked upon with disfavour by the members 
of the community. Whether she be rich or poor, 
her conduct is offensive to the first wife and is 
regarded by the right thinking section of the 


‘community as disreputable. It is therefore unlikely 


that the prevailing customary notions of the Burmese 
Buddhists have so modified the customs recorded 
in the Dhammathats as to relieve her, a delinquent 
member of the society, of the liability to surrender 
the orasa son’s share out of her husband’s estate, 
simply because the property forming the. estate was 
acquired aiter marriage and while living with her. 
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‘Such a modification, if there has been one, is hound 
to have the effect of making her position stronger 
than that meted out to her by the Dhammathats 
and will thereby tend to remove one of the grounds 
of restraint upon a woman to marry the husband 
of another woman. 

For the reasons stated above, with the greatest 
respect for the views of my Lord the Chief Justice 
and my learned Brethren in this case as in all 
other cases, my answer to the question propounded 
in this reference ‘is in the affirmative. 


Bacucey, J.—I agree with the answer to the 
question propounded by my Lord the Chief Justice 
whose judgment I have had the advantage of reading, 
but I would like to state shortly the route by 
which I arrive at the same result. 

The basis of the claim put forward by the son 
who claims to be the orasa of both marriages is 
to be found in the Dhammathats, which refer to 
one’ son being regarded .as the son of all the 


marriages. For example, in section 221 of U Gaung’s 


Digest there are several excerpts given which may 
be summed up in the extract from Maziussika : 


“Tf aman has several wives but only a son by one of them, 
the son shall be deemed the offspring of all the wives.” ; 


and in Kyarziet : 


“Tf one among a number of wives has a son, he shall be 
deemed the son of all.’”’ 


Again in Atfasankhepa Dhammathat, section 233, we 
have the passage : 

“Of the children of these several wives, the law as to the son 
of which wile should be the Orasa is that the son of the first 


married wife sheuld be constituted the Orasa, provided that he is 
able to bear the burdens and responsibilities of his parents.” 
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In this passage the word “ parents’ must, I think, 
refer to his father and his actual mother. 
In section 118 of the Digest we have support. » 
for these passages and earlier Dhammathats are 
quoted to the effect that if there are several wives 
and each has a son, the son by the first wife 
should be the orasa. 

I think, however, that in these Dhammathats 
there has been a certain amount of confusion in the 
different words used in the original Burmese. This 
has been dealt with in the judgment of Maung Kin J. 
in Kirkwood’s case (1), in which he shows - that 
many terms are used in different Dhammathats for 
what appears to be the same person. We get Thagyi 
auratha,. Thagyi, Thagyi jettho, Akogyi, jettho Akogyi, — 
and’ so on. ; 

I am unable to satisfy myself, however, that 
although the same words are used in the translations 
they are always used in the same sense. The right 
of.an orasa son to inherit an orasa’s share, namely, 
a quarter share of his parents joint property on 
the death of his father must be a fixed right, 
which depends upon his birth and nothing - else. 
Inheritance cannot depend. upon the individual 
capacity of the heir; he inherits because he was 
born of certain parents at a certain time relative 
to other persons who claim as heirs and his right 
to inherit cannot depend on his own personal merits, 
although, of course, beyond all doubt certain demerits 
may be sufficient to result in his losing all claims ° 
to inherit. If we examine some of these Dhammathats, 
however, we find that what is known as the right 
to be an orasa son and the right to get an orasa’s 
share is regarded sometimes as dependent on the . 
personal merits of the son in question. 

(1) (1924) LEAR, 2 Ran, 693. 
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In section 62 of the Digest there are a large 
number of cases in which a younger child is held 
to be regarded as orasa, although not the eldest, 
simply because he has been more successful in 
business which he had undertaken on behalf of his 
parents : i 


“The son who can assume the faiher’s office with the sanction 
of the local authorities shall get it, even though he may be the 
son by a lesser wife, when the son by the first or chief wife is 
incompetent to assume it. * * * The son who takes upon 
himself the burdens and responsibilities cf the parents is considered 
as the orasa son, whether he is the eldest-born or not. * * * 
The son who industriously performs his father’s duties and is 
known to the local authorities is considered as the eldest son, 
though he may be born of the lesser wife; * * *.” 


It seems, therefore, that there has been a certain 
amount of confusion between the orasa son strictly 
so defined, namely the eldest son, who is also the 
_ eldest child, who on the death of his father has 
been held to be entitled to a preferential vested 
right in the joint property of his parents as against 


his mother, even when she has not remarried, and - 


the Akogyi or principal son, the son who is regarded 
as his father’s successor and who takes upon him- 
self his father’s office in the ordinary way, which 
would account for these frequent references to the 
son ‘ known to the officials.” 

Again, although, as. has been shown, there is 
authority for the proposition that when there are 
several wives but only one son, the son shall be 
deemed the son of all, it is not specifically laid 
down that he is to be regarded as the orasa son 
of all the wives and thereby entitled to an orasa’s 
share in all the hnapazon property of all the 
marriages to which his father is entitled at the 
time of bis death. In this connection a reference 
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may be made to the case of Maung Po An vy, 
Ma Dwe (1), in which a Full Bench of this Court 
appear to have rather ‘set their faces against the. 
idea of the possibility of an adopted child being, 
so to speak, constructively the orasa child with all 
the full rights of inheritance attaching to the orasa 
child. It is. undoubtedly the spirit of the Burmese 
Buddhist Law that when a:man who marries several 
wives and keeps up separate establishments, the . 
children‘ of one wife are not entitled to share in 
any property which their father may hold jointly 


with any of the other wives, and, unless ‘there is 


direct authority for showing that the orasa son, 
despite this over-ruling general condition, is entitled 
as a special case to share in any such joint 
property, I do not think that it can safely be held 
that he is so entitled. 

It is common ground that no claim of the nature 
put forward in the present case has ever been 
known to have been made before, and I do not 
think that we should be justified in introducing a 
new exception to a generally prevailing principle. 

I, therefore, agree with the answer to the question 
propounded by my Lord the Chief Justice. 


MOSsELY, J.—I agree with the conclusions of my 
Lord the Chief Justice. I would only remark that 
I do not myself see any signs that modern Burmese 
opinion is against the customary law by which the. 
orasa in certain circumstances receives a larger 
share of the family property than the other children’ 
of the same marriage. a 

I think perhaps that it would have been possible’ 
to dispose of this reference on a narrower point.. 
It is clear in the present case that the eldest son 


(1) (1926) LL.R. 4 Ran. .184, 
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of the first marriage did not help his father and 
his father’s second wife in the acquisition of the 
joint property in question. I think that the head 
note to Mrs. Kirkwood alias Ma Thein and others 
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that their Lordships of the Privy Council intended  Mosety, J. 


to lay down there that one of the three essential con- 
ditions for the existence of the status of orasa is that 


“* * (c) the child, being a son, helps in the acquisition of 


the family properties and the discharge cf the father’s respon- 
sibilities, or, being a daughter, helps the mother in the manage- 
ment and control of the family properties and household.” 


It is true that that case was on the question 
whether the eldest child, being a daughter, could 
be the orusa. But it appears to me that the 
authorities relied upon to establish the status of the 
eldest daughter and its qualifications were equally 
authority for establishing the status of the eldest 
son with its qualifications, and that their Lordships 
intended to lay down a rule equally applicable to 
both cases. I may note that besides the passages 
from the Kyetyo Dhammathat quoted at page 785 
(ibid), there are other Dhaimmathats which directly 
support the proposition that it is necessary for 


the orasa to help in the acquisition of the joint 


property, for example the Vasnana, section 30, 
page 65 of the Digest, while such help is assumed 
in other Dhammathats quoted there. I consider 
with all due respect that the decision in Ma Aye 
Yin and others v. Ma Mi Mi aud others (2), was 
wrong, and that for an orasa to qualify for his 
special rights the rendering of the assistance pres- 
‘cribed is necessary. It may be that the condition of 
joint living can be dispensed with under modern 


(1) (1924) LL.R. 2 Ran. 693. (2) (1929) LL.R. 7 Ran. 569. 
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conditions. In the case in question the son was a 


Myo6k who necessarily had to live in different places 


at a distance from his parents... But that is a 
different thing from the rendering at least of filial 
assistance, and even in Ma Aye Yin’s case (1), the 
Judges were careful to say, (page 576 ibid), that — 
there was evidénce to the effect that the son did - 
help his parents with presents of money. 

On the broader ground, however, I would also 
agree.that the. claim of the orasa son must be 
limited to his share in the jointly acquired property 


of his father and his own mother. It is admitted . 


that if the orasa son’s mother had died before the. 
second marriage of his father the orasa would have 
no right to an orasa’s share in the hnapazon of the 
second marriage,—Ma Nyein E v. Maung .Maung 
and two (2). It is contended that the present case 
is different, and that the two wives and their children 
must be regarded as one common family, and certain 
passages from the Dhammathats are quoted as 
authority to justify the orasa’s claim to a share in 
the jointly acquired property of the father and the 
second wife, though the orasa son did not form 
a member of that second household, nor help in 
the acquisition of that joint property, which, indeed, 
was the proceeds of the second wife’s. capital, 
though it may be said that the husband’s labour 
contributed to it. 

I have not in my experience met with a case of 
this kind before, and no such case has been quoted. 
This, I think, is perhaps the best answer to the 
claim, that such a claim has hitherto been unknown 
and is opposed to Burmese custom. It is true that, 
though polygamy is lawful in this country, a second 


(1) (1979) LL.R. 7 Ran. 569. (2) (1925) LL.R. 3 Ran. 549. 
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‘Marriage is felt as a grievance to the first wife and = 1935 


her children, vide Maung Kin J’s remarks in in re 
Maung Hme v. Ma Sein (1). In spite of that, FAexs 
however, no such claim has hitherto been made, MA4vss 
possibly, it would appear, because the circumstances Ma Kywe. 
of the present case are unusual, where the husband sosezy, J. 
was a poor man and acquired no property in the 
first coverture, while his second wife was a wealthy 
woman. As was remarked as long ago as 1881 in 


Ma In Than v. Maung Saw Hla (2), 


“custom is often a better guide than religious law books. 
‘Much of the text of the latter is inapplicable to the present 
age, and perhaps was never law at all. * * * It would be 
dangerous then to give weight to a written law where itis 
opposed to the general custom, and unsanctioned by previous 
decisions of Judges.” 


I do not think, however, that the Dhammathats, 
if properly examined, would lend countenance to 
the present claim. As was said by Mr. Burgess in 
-Ma Shwe Ma and one v. Ma Hlaing and one (3), 


“the general scheme of inheritance in the Dhamuiathats 
is drawn up entirely on the basis of a man ‘having but one 
wife at a time, and not marrying another until the first is dead 
or divorced perhaps.” 


There are isolated passages, however, in the 
Dhammathats which have been relied on by the 
present claimant. These passages are evidently 
mostly copied by one Dhammathat from another and 
ultimately derived from old Dhammathats which 
contain much of what Dr. Forchhammer in his 
“Source of Burmese Law” calls ‘“‘ Neo-Brahmanical 
Cultus.” One passage quoted, section 392 of the 
Kinwun Mingyi’s Digest, would appear to come 





(1) (1917-18) 9 L.B.R. 191 at p, 20% (2) SJ. LB. 103. 
(3} (1892-96) 2 U.B.R. 145. 
33 
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from the very beginnings of caste in India, when a 
Brahmin was allowed to marry wives of different 


castes. All the passages cited contemplate an early 


state of society where a man could have several 
wives in the same house or in the same compound, 
and all fed together. In such times, no doubt, the 
husband was the sole bread winner. It is significant 
that these passages nowhere allow the orasa son 
any share in the jointly acquired property as such. 

Section 221 of the Digest quotes two Dhammathats, 
Manussika and Kyannet, which. say that if a man 
has several wives but only one son, the son shall be 
deemed to be the son or. offspring of -all the wives for 
the purpose of partition of the husband's estate. 
This section is an isolated case of division between 
several wives and the only son, where the son is to 
get a larger share than any of the wives, or-as other 
Dhammathats say, a full share, or one equal to that 
of the noblest of the six classes of wives, and the 
reason given is that he is to be deemed to be the 
son of all the wives. This is, in my opinion, no 
authority for saying that the orasa son as such 
shall obtain a share in the jointly acquired property 
of the father and any wife. 

Section 233 of the Alttasankhepa, the latest 
Dhammathat, one written by the Kinwun Mingyi, 
provides that the son of the first married wife shall. 
be the orasa and receive his share before any of 
the wives; but, here again, the case of wives who 
live together with the husband is considered. This 
passage may be read together with the Manu 
Vannana (page 67 of the Digest), and other Dhamma- 
thats which provide that the orasa son shall get 
his one-quarter share for upholding his father’s 
position and office. I.do not see how section. 286 
of the Digest can help the claimant. This refers to 
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a partition amongst wives living with their husband. 
It is significant that it contains no reference to jointly 
acquired property. 

Section .209 of the Digest quoted in the claimant's 
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favour is definitely against him. The passage from M4 Kywe. 
the Manugye in question applied to the present case Mosety, J. 


‘means that the son of the first wife gets his father’s 
office but only his own mother’s share of the 
property. 

Section 212 deals with the share of the step-son 
in the second marriage, and this, if anything, is 
also against the claimant’s case, for it provides that 
_ the step-son shall have assisted in the acquisition of 
the ‘property. In the archaic stage of Society 
described in the .Dhammathats joint living and joint 
help in the acquisition of property was the general 
rule and an essential condition of the orasa son 
. obtaining his preferential share. It may be that in 
some cases the condition of joint living must be 
relaxed to suit modern conditions, It was said in 
Ma Thein Yin v. Maung Tha Dun and others (1), 
that a man might marry two or more women at the 
same time, and. that such wives, whether they live 
together with the husband or not, inherit his estate 
on an equal footing. But in the case of the orasa 
son, I can see no justification for the relaxation of 
the rule that demands at least assistance in the 
“acquisition of property if he is to expect to get the 
special privileges. 

I agree in answering the question referred in the 
negative. 


Ba U, J.—I have had the privilege of reading the 
judgment of my Lord the Chief Justice and I agree 


(1) (1924) LL.R, 2 Ran. 62. 
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that the question referred should be answered in the 
negative. 

Having regard to the history of the word “ orasa’ 
and the present social condition of the Burmese: 


people no other answer than the one proposed by his. 


Lordship is, in my opinion, possible. 

The word “orasa” as explained in Kirkwood alias. 
Ma Thein v. Maung Sin (1) was first used to. 
denote “a son born of- a union contracted with 
parental sanction.” In other words, it was first used 
to denote a legitimate son as distinct from the 
following classes of sons : 

(1) “ Khettaja” ie. a son by a female Ce 

(2) “Hetthima”’ i.e. a son: by a concubine ; 

(3) “ Pubbaka”’ i.e. a step-child ; 

(4° “ Kittima”’ i.e. a child pected with a view 

to inherit ; and 

(5) “ Apatittha” ie. a child adopted out of 

compassion ; 


‘see section 16 of U Gaung’s Digest. 


“In course of time, it acquired a special meaning ; it came: 
to signify a son whe, by virtue of his position in the family 
and his competency to assume the duties of the father, wasi 
vested with a defined right in the parental estate. Similarly, 
in the course of time, as the Dhammathats show, the word 
was extended to include a daughter standing in the same: 
position and vested with the same right ; 


[per Ameer Ali in Kirkwood alias uM Thein’ Vv. 
Maung Sin (1). 

From this history of the word ‘“orasa’’ it may . 
reasonably be inferred that when this word was first | 
used the writers of the Dhammathats had in their: 
minds only a family consisting of a husband and a 





(1) (1924) LL.R. 2 Ran. 693 at p. 777. 
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wife united with parental sanction and their children. 
‘They never, in my opinion, intended to use itin the 
case of a family consisting of a husband with two or 
more wives of the same status and their children. I 
am fortified in this view by the fact that none. of 


the earlier Dhammathats lays down that an eldest. 


competent child should not only be recognized as 


an ‘“orasa”’ child in a family consisting of a busband 


with two or more wives of the same status but he 
should also be given an “orasa” share. What they 
do provide for is the division of properties among 
various classes of wives and their children in certain 
‘defined proportions. 

See the extracts of the Dham#mathats, Afano, 
Manusikka, Vilasa, Pyu, Waru, Kunugya, Kaingea, 
Yazathat, Myingun and Dhanunathatkyaw collected 
in sections 188, 209 and 286 of the Digest. 

Section 221 of U Gaung’s Digest does not in my 
opinion have any bearing on the point under 
consideration. What the texts collected in that 
section lay down is that if a man has several wives 
but only one son, the son shall be deemed the 
offspring of all the wives and shall be given the 
largest share on the death of the father. They 
do not say that the son shall be recognized as 
an “orasa’” son and shall be given an “orasa”’ 
share. 

Only when we come to the later Dhamiathats, 
Dhamma, Maiugye, Amwebon, Dayajja and Cittara, 
do we find a provision made for the recognition 
of an eldest child in a family consisting ot a 
husband with two or more wives of the same 
status as an “‘orasa” child irrespective of the fact 
whether he is by the second or third wife provided 
he is competent to assume the responsibility of his 
father. 
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The Dhamuna_ states, 


“if the son by the first wife is not known to the officials. 
and cannot assume the father’s office, any of the sons, 
irrespective of the priority of the marriage of their respective 
mothers, may inherit the office, prcvided he is known: to the 
officials and can assume the responsibility. If the son by the 
first wife is qualified, he shall have the first claim 

If the first and second wives are of the same class as ieee 
husband, and if their sons are ‘equally qualified for their father’s. 
office, then shall the son by the fcrmer inherit the office 
and have also the orasa share in the partition of the 
estate ;”’ 


see the extract given in section 118 of U Gaung’s. 
Digest. 
The Manugye states ‘inter alia, 

“in a case of a husband living in the same house with 
many wives, who eat out of the same dish, the two laws 
are these: If a man’s first, second, or third wife had prcperty 
at marriage, or had inherited any from her parents after 
marriage, let each keep what they have, with whatever 
presents they may have received from the husband, and their 
wedding presents. If they shall have the same number of 
male children, it is said the first married shall be the head 
wife; but if the son of one of the others is remarkable 
above his brothers, and known to the heads of the people, 
the chiefs, let him take the place of his father ;”’ 


see Book X, Chapter 38. 
The Amwebon states, 


“if the several wives of a man have sons who are equally 
competent to assume the father’s office, the son by the first 
(chief) wife shall get it. A son who is competent to assume 
the office and is known to ‘the Iccal authorities shall not 
however be debarred from succeeding to it because he is 
born of a lesser wife.” 


See section 62 of the Digest, where this extract is 
given. 
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The Dayagga says: 


“Tf there are several wives who eat out of the same dish 
with the husband and who have each a son, the son of the 
first wife shall be orasa.” 


The Citfara says: 


“Among a number of sons by several wives, only the son 
by the first- wife shall cbtain the father’s office.” 


From this comparison of the Dhammathats it 
will be seen that the Dhamma is the only Dhammathat 
which definitely lays down that a son who is competent 
to assume the dutics of his father shall not only be 
entitled to succeed to his father’s office but shall 
also get an “orasa” share out of his parental estate 
irrespective of the fact whether he is by the first, 
second or third wife. 

In the case of the other Dhammathats they simply 
lay down that such a son shall be entitled to succeed to 
his father’s office. They do not say that he should 
also be given an “orasa” share out of the parental 
estate. But what they do agree on is the fact that 
a son to be recognized as an“ orasa” son must 
be by the first or chief wife, provided he is com- 
petent and, if he is not competent, then the son 
by any other wife, provided he is known to the 
officials. 

Bearing this common feature in mind and having 
regard to the fact that, at. least, three of the 
Dhammathats, namely, the Dhamma, Manugye and 
Amwebom, were composed during the time of the 
Alaung Phaya Dynasty, it may, in my opinion, be 
safely inferred that this rule was framed in order 
to meet a special case. As is well known, polygamy 
was more common among the official class than 
among any other class during the time of the Burmese 
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‘kings: see the observations of MacColl J.C. (as he 
then was) in Mi Kin Gale v. Mi Kin Gyi (1). This. 
practice must have been more prevalent in the 18th 
Century when the Burmese Empire reached its zenith - 
under the reign of the Alaung Phaya Dynasty. See: 
the observations of their Lordships of the Privy 
Council in Ma: Hnin Bwin v. U Shwe Gon (2) and 
Harvey’s History of Burma. 

It may therefore, in my opinion, be safely assumed 
that the rule of according the status of an “ orasa” 
to the eldest competent son by the first or chief 
wife was framed in these later Dhammathats in order’ 
to obviate the difficulty of solving the problem as 
to who from among several sons by different wives 
should be appointed in place of his father and the 
easiest way was to recognize the son by the first 
or chief wife as an “ orasa son” provided he did 
not suffer from any disabilities, because the first or 
the chief wife was normally the only wife who was 
allowed to be presented at Court and she was 
in consequence known as the pwedet or pwewit 
maya. 

If, however, what the Dhamma has laid down 
is to be accepted as correct law, as it is supported 
by the “ Attasankhepa ” then, as my Lord the Chief 
Justice has pointed out, no son should be recog- 
nized as an “orasa’”’ son and should be given his 
one-quarter share unless all the conditions. mentioned 
in the said Dhammathat are fulfilled. This would 
have the effect of discouraging polygamy and encourag- 
ing monogamy. Polygamy, though legal under the 
personal law of the Burmans, is practically now 
dying out. Monogamy is the system which is. 
largely practised. > . 





{1} (190-13) U.B.R, 42 at p. 47. (2) 8 L.B.R. 1 at p. 7. 
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Therefore, in my opinion, the answer which is 
proposed by my Lord the Chief Justice, if I may 
say so with respect, will not only be putting the 
law in the true perspective but will also have the 
effect of helping the growth of the Burmese Buddhist 
law in accordance with the notions of the modern 
Burmans and the tenets of Buddhism. 


FULL BENCH (CIVIL). 


Before Sir Arthur Page, Kt, Chief Justice, Mr. Justice Mya Bu, Mr. Justice 
Baguley, Mr. Justice Sen, Mr. Justice Mosely, Mr. Justice Ba U, and 
Mr. Justice Dunkley. 


IN RE DAYABHAI JIWANDAS AND OTHERS 
v. 


A.M.M. MURUGAPPA CHETTIAR.* 


“ Judgment”, what is a—Letters Patent, cl. 13—Suit—Final and interlocutory 
judgmenit—Orders not appealable as judgments—-Statutory provision meces- 
sary for appeal from an order—Civil Procedure Code (Act V of 1908), 
s. 104,%: 43, 7. 1—Conflicting vicws—Order transferring a suit from a 
subordinate Court to the High Court—Order not a judgment. 

The word “judgment” in clause 13 of the Letters Patent means and is a 
decree in a suit by which the rights of the parties at issue in the suit are 
determined. : 

Ex parte Chinery, 12 Q.B.D. 342; Ex parte Moore, 14 Q.B.D. 627 ; Onslow 
‘v. Conzmissioners of Inland Revenue, 25 Q.B.D. 465; In re Riddcll, 20 Q.B.D. 
512; Sabitri vy. Savi, 1.L.R. 48 Cal. 481; Sevak Jeranchod v. Dakore Temple 
Comutilice, 30 C.W.N. 459; Soutai v. Habibliai, 9 Bom. H.C.R. 398 ; Fata Iron 
and Steel Co,, Lid. v. Chief Revenue Autherily of Bombay, VLR. 47 Bom, 724— 
Soliowed. 

The term “suit.” in the Letters Patent includes suits iustituted by a 
plaint or by an originating summons in the manner prescribed by the Rules of 
the Court. 

Provas Chandra vy. Mukerji, 1.L.R. 50 Cal. 979-—referred te, 

A final judgment is a decree in a suit by which all the matters at issue 
therein are decided. A preliminary or interlocutory judgment is a decree in a 
‘suii by which the right to the relief claimed in the suit is decided, but under 
which further proceedings are necessary before the suit in its entirety can be 
determined, : 


* Civil Reference No. 5 of 1935 arising out of Civil Misc, Appeal No. 81 of 
1934 of this Court. 
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All other decisions are “orders” and are not “judgments” under the 
Letters Patent, or appealable as such. 

An appeal does not exist in the nature of things. A right of appeal from 
any decision of any tribunal must be given by express enactment. 

Rangoon Botataung Co., Ltd. v. The Collector, Rangoon, 1.L.R. 40 Cal. 21 - 
Sandbank Charity Trustees v. North Staffordshire Railway Co., 3 Q.B.D. 1— 
referred to. ; 

In many statutes in India a right of appeal from an order passed pursuant 
to the statute is expressly provided, and in such cases an appeal will lie on the 
terms and conditions therein prescribed.. 

The right of appeal from orders that do not amount to “ judgments” is 
regulated by the provisions of the Code of Civil Procedure. 

The ‘two main authorities in India on the construction of the word 
“ judgment ”, viz., The Justices of the Peace for Calcutta v. The OricntalGas Co,, 
8 Ben, L.R. 433 and Tuljaram Row v. dlagappa Chettiar, 1.L.R. 35 Mad. 1, 
and the decisions, often inconsistent, purporting to follow one or other of 
these cases commented upon. 

Held, that an order transferring a suit from a subordinate Court to the 
High Court is not a “ judgment” within clause 13 of the Letters Patent, The 
High Court has jurisdiction to make an order of transfer under s. 24 of the 
Civil Procedure Code, but such an order is neither appealable under the Code 
nor under any other enactment, 


The following order of reference was made for 
the decision of a Full Bench of this Court, Ba U J. 
concurring, by 


Pace, C.J.—Six of the appellants have filed suits against 
the respondent in the Courts at Mandalay, and another suit 


‘has been filed by the seventh appellant against the respondent 
‘in the District Court of Prome. 


Thereafter an application was made by the respondent in 
the High Court praying for a transfer of these suits from 
the Courts at Mandalay and Prome respectively to the High 
Court. To that application the plaintiffs in the several suits 
were mace respondents. The proper procedure would have 
been that a separate application for transfer should have 
been made in respect of each suit, but by consent the 
application fcr transfer was treated as though it was a 
separate application for transfer in respect of each suit. 
An order for the transfer of all the suits was passed by Sen J- 
From that order the present appeal has been presented. 

A preliminary objection has been taken that no appeal lies 
under clause 13 of the Letters Patent. In an unreported decision 
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of this Court (Civil Miscellaneous Appeal No. 62 of 1931) it was 
held by Mya Bu and Sen JJ. that an appeal lay from an order of 
transfer such as that of which complaint is made in the present 
appeal. 

According to the construction placed upon the corresponding 
clauses in the Letters Patent of the Bombay, Calcutta and Lahore 
High Courts an order transferring a suit from a subordinate Court 
to the High Court is not a judgment from which an appeal lies : 
[Khatizin v. Sonairain Daulatram (1), Pran Kumar Pal Chaudhury 
v. Darpahari Pal Chaudhury (2), Ibrahim Bhai Fazalbhai Jooma- 
bhai. Lalji v. Yoosuf Ismailbhai Abdullabhai Lalji (3) and Ruldu 
Singh v. Sanwal Singh (4)]. On the other hand upon one inter- 
pretation of the decision of the Madras High Court in Tuljaramn 
Row v. Alagappa Chetliar (5) the order in the present suit would 
be subject to appeal ; upon another construction of Tuljarain Row 
v. Alagappa Chetliar (5) it would appear that such an order was 
not appealable. In P.K.P.V.E. Chidambaram Cheityar and 
another v. N.A. Chettyar Firm (6) a Full Bench of this Court, 


purporting to follow the principle underlying the decision in 


Tuljaram Row v. Alagappa Chettiar (5), held that ‘the test enun- 
ciated by Sir Arnold White C.J. and adopted in Yeo Eng Byan v. 
Beng Seng & Co. (7) the keynote of which is finality in relation to 
the Court passing the order, has the merit of simplicity 
I am of the opinion that in the decision of the question referred to 
us it should be applied.” With great respect we are not satisfied 
that we understand the true meaning and connotation of the 
leading judgment in that case which was delivered by Ormiston J., 
and it appears to us uncertain whether the Full Bench intended 
to lay down that the test to be applied in a case such as the one 
under appeal was whether the order as made put an end to the 
proceeding in the Court from which the suit was transferred, or 
put an end to the preceeding in the Court in which the order of 
transfer was made. . 
_ Having regard to the difference of opinion in the several High 
Courts, and what with all respect we are constrained to think is 
the obscurity underlying the leading. judgment in P.K.P.V.E. 
Chidambaram Chettyar v. N.A. Chettyar Firm (6), we are of 





(1) (1920) LL.R. 47 Cal. 1104. (4) (1922) L.L.R. 3 Lah. 188. 


(2) (1927) LL.R. 54 Cal. 126. (5) (1910) LL.R. 35 Mad. 1. 
(3) (1931 LLL.R. 56 Bom. 237. (6) (1928) LL.R.6 Ran. 703. 


(7) (1924) LL.R. 2 Ran. 469. 
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opinion that the matter ought to be further considered. We 


- refer to a Full Bench of this Court the following question : 


“Whether an order of the High Court transferring a suit from 
a subordinate Court to the High Court is a ‘judgment’ 
within clause 13 of the Letters Patent.’ ” 


Clark for the respondent. An order transferring 
certain suits from the District Courts to this High 
Court under s. 24 of the Code of Civil Procedure 
is not a.“ judgment” within clause 13 of the Letters. 


‘Patent. and is not appealable. | 


An order of transfer made under s. 24 is not 
appealable under the Code. Clauses 35 and 37 of 
the Letters Patent indicate that the Court should be 
guided by the Code in deciding whether such an 
order is appealable under the Letters Patent. 

At the time the Letters Patent were drafted it 
was the practice in England to call the decisions 
of the Courts of Chancery and King’s Bench and 
the Criminal Courts decrees, judgments and orders 
respectively ; and the framers of the earliest Letters 
Patent must be deemed to have had before them 
this distinction. Judgment, as it was understood 
originally, did not include decrees and orders. This 
early view was, however, later modified and “ judg-- 
ment’ came to be synonymous with “ decree’’, but 
not with order: Sevak Jeranchod v. The Dakore 
Temple Committee (1) ; Ex parte Chinery (2); 
Onslow v. Commissioners of Inland Revenue (3) ; 
Re Owen, Ex parte Peters (4). , 

The term ‘‘ judgment” is defined in the Code 
itself, so are “decrees” and “orders” ; but the 
definition of “judgment” is obviously inapplicable 
to the construction of that term as used in cl. 13. 





{t) 30 C.W.N, 459. (3) 25 Q.B.D. 465. 
(2) 12 Q.B.D. 342. (4) 83 L.T. 572, 
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It is also possible to regard the order in the 
present case as merely an administrative order under 
s. 107 of the Government of India Act, and no 
appeal could then be competent. 

One of the leading cases on the meaning of‘ the 
term “judgment” is T.V. Tuljaram v. M.K.R.V. 
Alagappa Chettiar (1), and the test laid down: there 
was that if the order as made had the effect of 
putting an end to the suit or proceeding it was a 
“judgment ” within the Letters Patent. 


[Pacr, C.J. The use of the word “ proceeding ” 
is unfortunate. Suppose an application to put a parti- 
cular question to a witness is refused by the Court, 
would that order be appealable as a judgment ?] 


No. . Krishnaswami Ayyar J. puts the position 
- clearly on p. 10. A judgment is defined to be a 
sentence or order of the Court pronounced on 
hearing and understanding all the points in issue, 
and determining the rights of all the parties to the 
cause or matter. It is either interlocutory or final. 
The subsequent Madras decisions refer to the 
other leading case on the subject, namely, The 
Justices of the Peace for Calcutta v. Oriental Gas Co, 
(2) which is the basis of most of the Calcutta 
decisions. According to this case a ‘ judgment” 
meant a decree, whether final, preliminary, or inter- 
locutory, which affects the merits of the question 
between the parties by determining some right or 
liability. 
Krishna Reddy v. Thanikachala Mudali (3) ; The 
Official Assignee of Madras v. Ramalingapba (4) ; 
Pedda Jeeyangalavaru vy. Krishnamacharlu (5) ; 


(1) LL.R. 35 Mad. 1. (3) LL.R. 47 Mad. 136. 
(2) 8 Ben, L.R. 433. (4) LL.R. 49 Mad. 539. 
: (5) LL.R. 50 Mad, 380. 
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Maharaja of Pithapuram vy. Rama Rao (1); 
D. K. Asher v. Gopalaratnam' (2) ; Pethaperumal 
Chettiar v. Chidambaram Chettiar (3) followed the 
Full Bench in Tuljaram’s case. 

In Hadjee Ismail v. Hadjee Mahomed (4) Sir 
Richard Couch C.J. seemingly took a view incon- 
sistent with his former. decision in Oriental Gas 
Co.’s case, the reason for. this being that -the order 
if allowed to, stand would have worked a hardship. 

See-also Ebrahim v. Fuckhrunnissa (5); In’ the 
Matter of the Petition of Kally Soondery (6) ; 
Hurrish Chunder v. Kali Suvideri-Debi (7); In the 
Matter of the Ship “ Champion” (8); Lutf Ali Khan 
vy. Asgur, Reza (9). In the last case it was held 
that no appeal lay from an order granting a certi- © 
ficate for leave to appeal to the Privy Council 
because nothing was thereby decided. Similarly in 


_the present case nothing has been decided, 


Kishen Pershad v. Tiluckdhari Lall (10) ; Sukhlal 
vy. Eastern Bank, Lid. (11); Mathura Sundari v. 
Haran Chandra (12) ; Budhu Lal v. Chaltu Gope (13) 5 
Ramrudra v. Brajendra (14)—a case of argumentuimn 
ab inconvenienti. 

J dgment is a decree as understood by the first 
half of the definition of the term “ decree” in the 
Code. The present case is not covered by that 
definition. It is in the nature of an order, and to 
be appealable it must come within s. 104 or O, 43, 
r. 1 of the Code. Regulations duly made by Orders 
and Rules under the Civil Procedure Code are 





(1) LL.R. 50 Mad. 770. (8) LL.R. 17 Cal. 66. 

(2) 52 M.L.J. 192. (9) LLL.R. 17 Cal. 435. 
(3) 52 M.L.J. 607. (10) LL.R. 18 Cal, 182. 
(4) 13 Ben. LR. 94. (11) L.L.R. 42 Cal. 735. 
(5) LL.R. 4 Cal, 531. (12) LL.R. 43 Cal. 857. 
(6) LL-R. & Cal, 594. (13) LLL.R. 44 Cal. 804. 


(7) LL R. 9 Cal. 482, (14) ILL.R. 47 Cal. 611. 
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applicable to the jurisdiction exercisable under the 
Letters Patent, except that they do not restrict the 
express Letters Patent appeal. The effect of s. 104 
is that no orders are appealable unless they come 
within these provisions or unless an appeal is 


_ provided by some other law for the time being in. 


force. The Letters Patent is such a law, but it. does 
not provide for an appeal in this case. Sabitri v. 
Savi (1). 

Gour Mohan v. Noyan Manjuri (2) ; Baldeodas 
v. Shubchuriudas (3) ; Prankumar v. Darpahari (4) ; 
Madan Gopal ‘v. Sachindra (5) ; Brajagopal v. 


Amar Chandra (6); Mohant Murlidas v. Baijnath. 


{7) ; Muhammad Fagzlul v. Alunad (8). 


The Lahore High Court has no original side and 


its Letters Patent differ a little in their wording ; 
-but the effect is the same. In Gokal Chand v. 


Sanival Das (9) the learned Judges attempted a 


compromise between Tuljaram and Oriental Gas Co., 
and laid down their own test. Sir Shadi Lal pur- 
ported to follow Tuljaram in Ruldu Singh v. Sanival 
Singh (10), but went too far in construing the words 
“ civil proceedings.” See also Pahlad Rai v. Shiv 
Ram (11) ; Shibba Mal v. Rup Narain (12). 


[Pacer, C.J. If “ judgment” is synonymous with 
““ decree ” what is the position with regard to appli- 
cations which do not result in decrees, as for 
instance, applications for mandamus or certiorari ?] 


‘Such applications stand on a different footing. 
On account of the importance of such applications 


(1) 1LL.R. 48 Cal. 481. (7) 1.L.R. 57 Cal. 736. 
(2) 26 C.W.N. 242, (8) I.L.R. 60 Cal. 506. 
(3) 20 C.W.N. 104. ; (9) L.L.R. 1 Lah, 348. 
(4) LL.R. 54 Cal. 126, » (10) LL.R. 3 Lah. 688. 
(5) LL.R. 55 Cal. 262. (11) LL.R. 8 Lah, 681. 


16) LL.R. 56 Cal, 135. (12) LL.R. 10 Lah. 132. 
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the Legislature may, in its wisdom, be disposed to 
allow appeals. 

The Bombay: High Court follows the Calcutta 
view. Sonbai v. Ahmedbhai (1) ; in Tatu Iron and 
Steel Co. -v. Chief Revenue Authority, Bombay (2), 
it was pointed out that interlocutory judgments were 
not as of right appealable, but under clause 40 they 
may be appealable to the Privy Council on a 
certificate of fitness being granted ; see also Ibrahim- 
bhai -v. Yusuf (3); Ramanlal v. Chimanlal (4) ; 
Jivanlal v. Pir cishew (5). 

The Allahabad High Court also has no. original 
side, and it is content to follow the Code as a 
guide. Banno Bibi v. Mehdi Husain (6); Sadiq 
Ali v. Anwar Ali (7) ; Sital Din v. Anant Ram (8). 

In Yeo Eng Byan v. Beng Seng & Co. (9) the 
Rangoon High Court adopted a mixture of the 
Calcutta and Madras views. Mooljee v. M. E. Moola 
(10) ; Md. Hussain v. Hamadanee (11) ; M. Singh v. 


'S. Singh (12) ; Abdul Gaffor v. The Official Assignee - 


(13); Ma Than Myint v. Maung Ba Thein (14); 
C. E. Dooply v. M. E. Moola (15); Jamal Bros. v. 
Chip Moh (16); Hajee Tar Mahomed yv. Zulaikha 
Bai (17); Abowath v. Abowath (18) ; Arjuna aver 
v. Official Assignee, Rangoon (19). 

The leading case in this High Court is P.K.P. V.E: 
Chidambaram Chettyar v. N.A.-Chettyar Firm (20). 
Ormiston J. purported to follow Tuljaram, but 


(1) 9 Bom. H.C.R. 398. 
(2) LL.R. 47 Bom. 724. 
(3) LL.R. 56 Bom. 237. 
(4) LL.R. 56 Bom. 268. 
(5) LL.R. 57 Bom. 364. 


(6) LL.R. 11 All. 375. 
(7) LLR. 45 All. 66. 


* (8) LL.R. 55 All. 326. 


(9) ILL.R. 2 Ran. 469. 
(10) LL.R. 3 Ran. 255. 


(11) LL.R. 3 Ran. 293. 
(12) LL.R. 3 Ran. 307. 
(13) LL.R. 3 Ran. 605. 
(14) LL.R. 4 Ran. 20. 

(15) LLR. 5 Ran. 263. 
(16) LLR. 5 Ran. 381. 
(17) I.L.R. 5 Ran. 782. 
(18) LL.R. 6 Ran. 25, 

(19) LL.R. 6 Ran, 363. 
(20) LL.R. 6 Ran. 703. 
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the test laid down is rather difficult to ascertain. 
Later decisions are Dawson v. Hormasji (1)—a 
case under the Companies Act—V.R.M. Raman 
Chettyar v. Bank of Chettinad (2) ; Madan Gopal 
Bagla v.: S.P.K.A.A.M. Firm (3); AS. Chettiar 
Firm vy. V.T. Verrappa Chettiar (4). Except for 
the use of the word “ order” to denote a decision, 
the Rangoon High Court enunciates the correct 
principle. — 

The correct test is that laid down by Couch 
C.J. in the Oricntal Gas Co.’s case. Subsequent 
decisions made various inroads into that rule. A 
judgment is primd facie a judgment and not a 
decree ; but in view of Sevak Jerainchod's case it 
must now be deemed to be synonymous with decree. 
It does not include an order. Clause 13 refers to 
judgments only and not to orders, Orders are only 
appealable under the. Code, and this submission is 


strengthened by the fact that whenever the Legis-- 


lature thought fit to provide for appeals from orders 
passed under special enactments it expressly did 
so. Compare the Succession Act, the Companies 
Act, the Insolvency Acts. 


N. M. Cowasjee (with him P. K. Basu) for the 
appellants. The meaning of the term ‘“ judgment” 
is not limited in the sense sought to be made out by 
the respondent. Tuljaram (5) and Hudjee Ismail 
(6) lay down the correct principle. Even in the 
case. of the Oriental Gas Co. (7), on which the 
tespondent strongly relies, the appeal was from an 
“order.” The proceedings in that case were not in 
the nature of a suit, but were initiated by a petition. 


(1) LL.R. 10 Ran. 438. (4) LL.R. 13 Ran. 239. 
(2) LL.R, 11 Ran. 194. {5) 1L.R, 35 Mad, 1. 
(3) LL.R. 12 Ran. 687. (6) 13 Ben. L.R. 91. 


(7) 8 Ben. L.R. 433. 
34 
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Among judgments excepted from appeal to the 


' High Court under clause 13 are judgments made 


in the exercise of appellate jurisdiction in respect 
of decrees and orders made in the exercise of 
appellate jurisdiction by Courts subject to the superin- 
tendence of the High Court. “ Judgment ” in clause 
13 does not mean “ decree.” 

The view most in consonance with English law 
is to hold that all orders passed on: the original 
side are appealable. Hadjee Ismuil’s case (1), if read. 
strictly, will support this contention. | 

The only case in which the Privy Council had 
directly to consider the meaning of clause 15 (our c. 13) 
of the Letters Patent is Hurrish Chunder Chowdhry 
v. Kalisunderi Debi (2). It was there decided 
that an order under s. 610 (corresponding to 
O. 45, r. 15) of the Civil Procedure Code is a 
judgment within the Letters Patent, although it was 
not appealable as an order under the Code. It 


_ was also pointed out by their Lordships that s. 588 


of Act X of 1877 (corresponding to Order 43, r. 1) 
which has the effect of restricting certain appeals 
does not apply where an appeal is from one of 
the Judges of the High Court to the Full Court, 
In other words appeals under the Letters Patent 
are not restricted by the Code. 

There is abundant authority for the proposition 
that judgment includes order, and in the following 
cases orders have been held to be appealable as 
judgments within clause 15 (or 13) of the Letters 
Patent. In the Goods of Indra Chandra Singh (3) ; 
Mohendra Lall Anundo (4); showing that every 
order passed in an independent proceeding would 


(1) 13 Ben. LR. 91. (3) LL.R. 23 Cal, 580, 
(2) LL.R, 9 Cal. 482, (4) LLR 25 Cal. 236, 
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be appealable. Toolse Money v. Sudevi (1) ; Budhu 
Lal v. Chatiu Gope; Campbell v. Jeshraj (2). 

If the respondent’s contention is correct then 
orders passed in the exercise of insolvency juris- 
diction will not be appealable under s. 8 (2) of 
the Presidency-Towns Insolvency Act, because such 
orders will not be judgments within the Letters 
Patent. Courts have never taken this narrow view, 
| Abdul Gaffor v. The Official Assignee (3) ; Levy 
Bros, v. Subodh Kumar (4)—a case under s. 202 
of the Companies Act. 

[PacE, C.J. What is your definition of the term 
“* judgment 7] 

Judgment means any decision arrived at by a 
Judge which in any way determines some right or 
liability of the parties. It may be in a suit or 
independent pioceeding. — 


[PacE, C.J. The definition will include an order 


refusing leave to a party to put a particular ques- 


tion, or to grant an adjournment.] 


It may be so. But the Court should not in 
considering whether an order would be appealable 
take into account what reception the appeal will have 
in the hands of the appellate Court. The decision 
in Oriental Gas Co. went wrong in failing to keep 
this distinction in mind. The mere fact that an appeal 
is futile does not mean that an appeal is incompetent. 

If this definition goes too far a workable defi- 
nition is contained in Tuljaram’s case. The High 
Courts of Bombay, Lahore and Rangoon have 
followed Tuljaram. 

Clause 13 of the Letters Patent itself uses the 
word “ order” in the exception clause, indicating 


(1) LL.R. 26 Cal. 361. (3) LL.R. 3 Ran. 605. 
(2) LL.R. 45 Cal. 502. (4) 31 C.W.N. 894. 
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‘that judgments normally include orders ; and there 


is abundant authority for the statement that orders 
not appealable under the Code are appealable under 


the Letters Patent. 


[Pace, C.J. Most of the cases prior to Tuljaram’ 
proceeded on the footing that it was hard to deny 
the appellant a right of appeal in particular cases. 
Later decisions contented themselves with construing 
what Sir. Arnold White’s - definition meant rather . 
than construing the term “ Ee is as used in the 
Letters Patent. 

The basis of your first eeeunctt is DeSouza v. 
Coles (1). Does any other decision follow it ?] 


Yes. In Wall v Howard (2) “judgment ” as 
used in the Letters Patent was held not to be restricted 
to the definition of that term in the Code and 
was wide enough to irtclude orders. See also Sadiq © 
Ali v. Anwar Ali (3). _ 

If the first submission goes too far, the Court 
should adopt the principle enunciated in Tuljaram. 
The Calcutta High Court seems to have veered 
round to this view, abandoning the test laid down 
by Couch C.J. [Lea Bedin v. Upendra Mohon (4)). 
Sir Arnold White, when he uses the words “ what- 
ever may be the nature of the application ” meant | 
to include all kinds of applications. Proceedings in 
Courts are initiated either by a plaint or by a | 
petition, and the present case is covered by that 


’ definition. The suits which have been transferred 


to this Court have terminated so far as the Courts 
before which they were pending were concerned. 
The appellants have lost a valuable right in that 
they have been deprived of their right to choose 





(1) 3 Bom. H.C.R. 384. (3) LL.R. 45 All, 66. . 
(2) LL.R. 17. All. 438, 44. (4) 39 C.W.N. 155, 158. . 


Vou. XIII] | RANGOON SERIES. 


their own forum. See Civil Misc. App. No. 62 
of 1931 of this Court. The order as made in this 
case has the effect of giving jurisdiction to a Court 
which it otherwise would not have [Hadjee Ismail 
v. Hadjee Mahomed (1); Vaghiji vy. Camaji (2)). 

In Krishna Reddy v. Thanikachala Mudali (3) a 
similar order. of transfer was held to be appealable 
as a judgment. Narasa Reddi vy. Hajee Tar 
Mohammad (4) illustrates the converse case, and 
is not contrary to Krishna Reddy’s case. See also 
Pahlad Rai v. Shiv Ram (5). 


[PacE, C.J. Suppose a Court holds that it has 
jurisdiction to decide a suit, would that be appealable 
as a judgment ?] 

“Yes. It decides one of the cardinal issues in the 
suit. The same point was raised in Sooniram Jeet- 
mull v. R. D. Tata & Co., Lid. (6) but was overruled 
by the High Court. This case went up to their Lord- 
ships of the Privy Council who must be deemed to 
have impliedly held that an appeal in the circum- 
stances was competent. 

Ex parte Chinery and Onslow v. The Commissioners 
of Inland Revenue were decisions under the Bank- 
ruptcy and the Judicature Acts, and were concerned 
with the meaning of the term ‘‘ judgment ” as used 
in special enactments. They have no application 
to this case. The Judicature Act itself used the 
terms ‘‘ judgments ” and “ orders ” separately, and it 
is obvious that judgments did not include orders. 

Moreover these cases are not now applicable in 
view of the amendment of clause 13 in 1928. See 
Brajagopal v. Amar Chandra (7). 


(1) 13 Ben. L.R. 91. (4) LL.R. 51 Mad, 330. 
(2) LL.R. 29 Bom. 249, 253. (5) LL.R. § Lah, 681. 
(3) LL.R. 47 Mad. 136. (6) I.L.R. 5 Ran, 451. 


(7) LLL.R. 56 Cal. 135. 
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~The decision in Sevak .Jeranchod’s case (1) was 
not under clause 13 of the Letters Patent, and this 
is explained in Shibba Mal v. Rup Narain (2) and 
Sital Din v. Anant Ram (3). 


Clark in reply. Sabitri v. Savi explains the appli- 
cation of the Code and the Letters Patent respectively. 


‘Clause 15 intended to preserve the right of appeal 


from judgments on the. original side. - When | 
Lord Sumner says that judgment means only.. 
decree he realizes that appeals from orders are - 
specially provided for in the Code itself. In addition 
there are various other Acts which give a right of 
appeal from orders. Such Acts generally say that 
orders passed thereunder shall have the effect of 
decrees. See for instance s. 56 of the Administrator- 
Generals Act; and s. 48 of the Specific Relief Act. 


¢ 


PaGE, C.J.—What is the meaning of “ judgment ” 
in the Letters Patent of the Indian High Courts? 
' That is a question over which controversy has 
raged in India for nearly 70 years. It is still - 
unsettled. 

Clause 13 of the Letters Patent of the Rangoon 
High Court runs as follows : 


“ 13. And We do further ordain that an appeal shall lie to 
i he High Court of Judi s 

apenas I a the jodeett (ik beled + feanent 
Court from Judges of , 

the Court. made in the exercise of appellate jurisdiction 

in respect of a decree or order made in the 

exercise of appellate jurisdiction by a Court subject to the superin- 

tendence of the said High Court, and not being.an order made in 

the exercise of revisional jurisdiction, and not being a sentence 

or order passed or made in the exercise of the power of superin- 

tendence under the provisions of section 107 of the -Government 

of India Act, or in the exercise of criminal jurisdiction) of one 





(1) 30 C.WN, 459. (2) 1.L.R. 10 Lah. 132. 
(3) LL.R. 55 All. 326. - 
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Judge of the said High Court or one Judge of any Division Court, 
pursuant to section 108 of the Government of India Act, and that 
notwithstanding anything hereinbefore provided an appeal shall 
lie to the said High Court from-a judgment of one Judge of the 
said High Court or one Judge of any Division Court, pursuant to 
section 108 of the Government of India Act made in the exercise 
of appellate jurisdiction in respect of a decree or order made in 
the exercise of appellate jurisdiction by a Court, subject to the 
superintendence of the said High Court, where the Judge who 
passed the judgment declares that the case is a fit one for. appeal ; 
but that the right of appeal from other judgments of Judges of the 
said High Court or of such Division Court shall be to Us, Our 
Heirs or Successors in Our or Their Privy Council, as hereinafter 


provided.” 


The corresponding clause in the Letters Patent 
of the other High Courts is in the same terms. 

The question propounded for determination by 
the Special Bench is : 


“ Whether an order of the High Court transferring a suit 


from a subordinate Court to the High Court is a ‘judgment’ | 


within clause 13 of the Letters Patent ?” 


On the 3rd May 1934 Sen J., sitting on the 
Original Side of the Court, ordered that certain suits 
which had been filed respectively against the respon- 
dent in the Assistant District Court and the Sub- 
divisional Court of Mandalay and in the District 
Court of Prome should be transferred for trial to 
the High Court at Rangoon. 

From the order of Sen J. the present appeal 
has been brought, and if the order transferring the 
suits to the High Court is a “ judgment” within 
clause 13 of the Letters Patent the appeal lies ; secus 
it does not. Thus, in the present case the wider 
question is simply and neatly raised. 

In our opinion the meaning of the term 
“judgment” in the Letters Patent is plain, and 
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the answer to be given-to the question referred 


-presents no difficulty. 
DAYABHAI ~ 


Now, the word “judgment” is not always used in 
the same sense. It depends on the collocation in 
which it is found. For instance, it is sometimes 
synonymous with “trial,” asin “the Last Judgment, ” 
or ‘‘a Daniel come to judgment.” Or it may mean 
“the statement given by the Judge of the grounds 
of a decree or order,” which is the meaning that 
it is deemed to bear in section.2 (9) -of the Civil 
Procedure Code of 1908. But it must be remembered 
that the terms of the Letters Patent of the High 
Courts in India were settled in England, and for 
an English lawyer in 1862 “ judgment” had a distinct 
and special meaning. In Ex parte Chinery (1) 
Cotton L.J. observed that 


“in legal language, and in Acts of Parliament, as well as with 
regard to the rights of the parties, there is a well-known 
distinction between a ‘judgment’ and an ‘order.’ No doubt 
the Orders under the Judicature Act provide that every order 
may beenforced in the same manner as a judgment, but still 
judgments and orders are kept entirely distinct. It is not 
said that the word ‘judgment’ shall in other Acts of 
Parliament include an ‘order.’ I think we ought to give to 
the words ‘ final judgment’ in this sub-section their sirict and 
proper meaning, i.e, a judgment obiained in an action by 
which a previously existing liability of the defendant to the 
plaintiff is ascertained or established. a 


In Onslow v. Commissioners of Inland Revenue (2) 
Esher M.R. after citing the above passage in the 
judgment of Cotton L.J. in Ex parte Chinery (1), 
pointed out that 


“in the same case Bowen LJ. says that there is -an 
inherent distinction between judgments and orders, and that 





(1) 12 Q.B.D. 342 at f. p. 345. (2) 23 Q.B.D. 465. 
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the words * final judgment’ have a professional meaning ; by 
which expression I think hé meant to say, as Cotton LJ. 
had previously said, that a ‘judgment’ is a decision obtained 
in an action; and if that was his meaning, both those 
learned Lords Justices’ gave judgment to the same effect, 
and Fry L.J. agreed with them. A ‘judgment,’ therefore, 
ig a decision obtained in an action, and every other decision 
‘is an order.” ; 


Lindley L.J. added that a “decree” of the Court 
of Chancery 


“is, cf course, the equivalent term to a ‘judgment’ in the 
Queen’s Bench Division. " 


[See also 2 & 2 Vic., & 110, = 18; 27 & 28 
Vic., €. 112; 36 & 37 Vic. c. 06, 5. 100; 15 & 16 
Geo. V, c. 49, s. 225.] 

In Ex parte Moore (1) Cotton LJ. reiterated 
and emphasized the view that he had expressed 
in Ex parte Chinery (2). His Lordship observed 
that 


“T should say no more, but for the fact that the decision 
of the learned registrar seems to have been founded upon 
a misapprehension of some expressions used in my judgment 
in Ex parte Chinery (2). In order to decide whether a 
garnishee order was a final judgment we had to consider 
what was the meaning of the expression ‘final judgment.’ 
It is a judgment in an action between parties brought to 
establish some right of the plaintiff against the defendant. 
In giving judgment in that case I made use of these 
words (1): ‘I think we ought to give the words ‘final 
judgment’ in this sub-section their strict and proper 
meaning, i.e, a judgment cbiained in an action by which a 
previously existing liability of the defendant to the plaintiff 
is ascertained or established—unless there is something to 
shew an intention to use the words in a more extended 
sense.’ If a defendant has committed a tort, there is a 
previously existing liability on his part to the plaintiff.” 


(1) 14 Q.B.D. 627. (2) 12 Q.B.D. 342. 
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The dictum of Selborne L.C. in Ex parte 


_ Moore (1) that 


“to constitute an order a final judgment nothing more is. 
necessary than that there should be a proper Iitis contestatio, 
and a final adjudication between the parties to it on the merits ”’ 


was explained by Esher M.R. in In re Riddell. 
Ex parte Earl of Strathmore (2). His Lordship 
stated that he thought Lord Selborne was 


“to some ‘extent criticizing the use of the words ‘ pre-existing 
liability,” and saying that instead of them he would prefer 
to put ‘a pre-existing litis contestatio, that is, as I understand 
him, one by which the question whether there was a pre- 
existing right of the plaintiff against the defendant is 
ascertained. The decision may be either that there was, or 
that there was not, such a pre-existing right, but in either 
case the question whether there was such a right will 
become an ascertained and adjudged matter.” 


In that case Fry L.J. pointed out that 


“nothing can be a final judgment by which there is not a 
final and conclusive adjudication between the parties of the 
matters in controversy in the action ;"” 


and Lopes L.J. added that 


“. ‘final judgment’ is a final adjudication of the matters in 


contest in: the action between the parties to the action.” 


Of course, in the popular sense of the word 
“order” every “judgment” connotes that an order 
has been passed, but it does not follow, and in 
my opinion it would be incorrect to affirm, that 
every “order” is a “judgment,” giving to the 
words the special meaning which lawyers would 


- understand them to bear. 


(1) 14 Q.B.D. 627. (2) 20 Q.B.D, 512.. 
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I am of opinion that in the Letters Patent of 
the High Courts the word “judgment” means and 
is a decree in a suit by which the rights of the 
parties at issue in the suit are determined. 

The term “suit” in the Letters Patent includes 
suits instituted by a plaint or by an originating 
summons in the manner prescribed under the 
Rules of the Court [see section 26 of the Code of Civil 
Procedure ; High Court Rules and Orders, Part II, 
Ch. I, Rules 171 to 196; Provas Chandra Sinha 
v. Ashutosh Mukherji (1); In re Fawsitt. Galland 
v. Burton (2); In re Marchant (3); Johnson v. 
Refuge Assurance Company, Limited (4); The King 
v. Westminister Assessment Committee, The King v. 
Islington Assessment Committee (5)]. 

A final judgment is a decree in a suit by 
which all the matters at issue therein are decided. 
A preliminary or interlocutory judgment is a decree 
in a suit by which the right to the relief claimed 
in the suit is decided; but under which further 
proceedings are necessary before the suit in its 
entirety can be determined. 

All other decisions are “orders”, and are not 
“judgments” under the Letters Patent, or appealable 
as such. 

In considering the meaning and effect of the 
term ‘‘ judgment” it is uot, I think, without signi- 
ficance that under the first Letters Patent of 1862 
it was provided in clause 37 that 
“save as hereinbefore in this clause otherwise provided the 
proceedings in civil suits of every jurisdiction between 


party and party shall be regulated by the Code of Civil 
Procedure, (Act VIII of 1859), and by such further or other 


(1) (1929) LL.R. 56 Cal. 979. (3) (1908) 1 K.B. 998. 
(2) 30 C.D. 231. (4) (1913) 1 KB. 259, - 
(5) (1917) 2 K.B. 215. 
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enactments of the Governor General in. Council in relation 


to Civil Procedure as are now in force.” 


And Bayley J]. observed 


“the word ‘judgment’ in the Code is, in section 183 and the 
following sections, used to denote the decision which the 
Court is to pronounce after the éxhibits have been perused 
and the parties heard in person or by their respective pleaders. 
Appeals from orders are regulated “by sections 363 to 366 of 
the Code, the first of which enacts that ‘no ‘appeal shall lie 
from an order ‘passed in the course of a ‘suit and relating 
thereto prior to decree.’ That provision must of course be. 


- yead in connection with and as subordinate to - other 


sections of the Code in which appeals are expressly given from 
orders 
Bearing these provisions of the Code of Civil Procedure 
Act in view, I think that it was not intended that the word - 


‘judgment’ in clause 14 of the first and clause 15 of the 


amended Letters Patent should have the extended meaning | 
which the Judges of the High Court at Madras in DeSouza’ 
v. Coles (1) have ascribed to it. If it had been deemed 
expedient to give an appeal from an order of a Judge ‘in 
Ghambers the werd ‘ order’, or some words to override the 
provisions of section 363 of the Code that ‘no appéal shall lie 
from an order passed in the course of a suit and relating 
thereto prior to decree’, would, I think, have been inserted 
in clause 14 of the first and clause 15 of the amended 
Letters Patent.” 


[Sonbai widow of. Fazul Habibhai v. Ahmedbhai 
Habibhai (2)]. 

Moreover, the view that we take of the meaning 
and effect of the term “ judgment” in the Letters 
Patent is. in consonance with the opinion that 
has been expressed by the Judicial Comunittee of 
the Privy Council on no less than three occasions ; 
and, I apprehend, it is not open to the Courts in 
India to construe the term “judgment” as used in 
the Letters Patent in any other sense. 


(1) 3 Mad. H.C.R, 384. . (2) 9 Bom, H.C. Rep. 398, 410, 
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In Sevak Jeranchod Bhogilal and others v. The 
Dakore Temple Committee and others (1) Sir John 
Edge, delivering the judgment of the Board, 
categorically laid down that 


“the term ‘judgment’ in the Letters Patent of the High 
Court means, in civil cases, a decree and not a judgment 
in the ordinary sense.” 

_ In Tata Iron and Steel Company, Limited v. Chief 
Revenue Authority of Bombay (2) a Board of 
the Judicial Committee, consisting of Lords 
Dunedin, Atkinson and Wrenbury, had already 
placed the same construction upon the term “ judgment” 
as used in the Letters Patent of the High Courts. In 
that case, for the purpose of deciding whether the 
appeal was competent or not, it was necessary for 
their Lordships to dctermine whether the order under 
review was a “final judgment decree or order” with- 
in clause 39 of the Letters Patent of the Bombay 
High Court. Lord Atkinson, in the course of deliver- 
ing the opinion of the Board, referred in extenso 
to Ex parte Moore (3); Onslow v. Coimmissioners of 
Inland Revenue (4); and £x parte Chinery (5), and, 
after citing the passage from Cotton L.J.’s judgrnent 
in Ex parte Chinery (5) to which reference has been 
made, his Lordship observed that 
“this decision clearly establishes that the decision and an 
order made by the Court under section 51 of the Income- 
tax Act cannot be held to be a ‘final judgment’ within the 
meaning of clause 39 of the Letters Patent, since there is nothing 
to show an intention in the year 1862 to use those words in 
a sense more extended than their legal sense.” 

Again, in Sabitri Thakurain v. Savi (6); in which 
case the Judicial Committee of the Privy Council 
held that the Code of Civil Procedure applied to the 


(1) 30 C.W.N. 459, (4) 25 Q.B.D. 465. 
(2) (1928) ILL R. 47 Bom. 724. (5) 12 Q.B.D. 342. 
(3) 14 Q.B.D. 627. (6) (1921) ILL.R. 48 Cal. 481. 
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High Courts except as oie therein provided, 
Lord Sumner pointed ‘out that 


a“ the orders ‘and rules made under the Code are, by section 121; 


given the same effect as if they had been enacted in the Code, 
and therefore Order XLI rule 10 is one of the provisions .of 
the Code. It applies to appeals in the High Court, including the. 
present appeal, _unless any particular section . of the Act can - 
be found to exclude: it. Section 104 (1) is the section relied on. - 
for this purpcse. It prescribes what orders shall be appealable 
and enumerates them, and among the ‘Orders ' enumerated. there’ 
is not included such an order as that- made by Choudhuri J. - 
Out of .the operation of section 104 there are, howe ever, 7 
expressly excepted matters, ° which are otherwise expressly: 
provided for in the body of the Code. .In order to appreciate 
the full effect of section 104 it should be compared with the 
corresponding section of the Act of 1882, section 588.. The F 
earlier section enacted that appeals should lie in certain cases, 
which it enumerated, ‘and from no other such orders.’ This 
raised the question neatly, whether an appeal, expressly given 
by section 15 of the Letters Patent and not expressly referred 
to in section. 588 of the Code of 1882, could be taken away 


by the general werds of section 588 ‘and from no other such 


orders.’ The change in the wording of section 104 of the 
Act of 1908 is significant, for it runs, ‘and, save as otherwise 
expressly provided . . . by any law for the ‘time being 
in’ force, from no other orders.’ Section 15 of the Letters 
Patent is such a law, and what it expressly provides, namely, 
an appeal to the High Court’s appellate jurisdiction from a 
decree of the High Court in its original ordinary jurisdiction, 


is thereby saved: Thus regulations duly made by Orders and 


Rules under the Codeé of Civil Procedure, 1908, are applicable 
to the jurisdicticn exercisable under the Letters Patent, except 
that they do not restrict the express Letters Patent appeal.” 


It appears, therefore, that the Judicial Committee 


| in three cases have expressly and plainly laid down 


that the term “judgment” in the Letters Patent of the 
High Courts means ‘‘ decree” and not “order”, in the. 
strict legal sense in-which those terms are understood 
and defined. 
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But if only “decrees” are appealable under clause 
13 of the Letters Patent what “ orders” are appealable, 
and in what circumstances does an appeal from an 
“order” lie ? 

Now, an appeal is the creature of statute, for 
“an appeal does not exist in the nature of things. A right 


‘of appeal from any decision of any tribunal must be given by 
express enactment ” 


[Sandbank Charity Trustees v. North Staffordshire 


Railway Co. (1); Rangoon Botataung Company, Lid., 
v. The Collector, Rangoon (2)}. 
In many statutes in India, of course, a right of 


appeal from an order passed pursuant to the statute is. 


expressly provided, and in such ‘cases an appeal will 
lie on the terms and conditions therein prescribed. 
I will not pause to enumerate or discuss these enact- 
ments; although many such statutes were cited at the 
Bar. But, except where otherwise a right of appeal 
ad hoc is given under some statute or enactment 
having the force of a statute, the right of appeal from 
orders that do not amount to “ judgments” is regulated 
by the provisions of the Code of Civil Procedure ; 
(see section 104 and Order 43, Rule 1). 

It follcws that, if the view which we take of the 
construction of the term “judgment” in the Letters 
Patent is accepted and adopted, the problem under 
consideration is solved, for a ready test is provided 
for determining what decrees or orders are appealable ; 
and if itis considered that any order in a proceeding 
to which the Code applies ought to be subject to 
appeal, and-the order is not made appealable under 
the Code or any other enactment, by a simple 
amendment such an order could be brought within 


(§)}3Q.B.D.1. (2) {1913} LL.R. 40 Cal. 21. 
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the ambit of those provisions in the Code under which 
it is enacted that an appeal shall lie from the orders 
therein referred to. . 

Now, the construction which, in our opinion, is 
to be placed upon the term “judgment” in the 
Letters Patent is so simple, plain, and efficacious that 
it is difficult to understand why it has. not hitherto. 
found favour with any other High Court in India. 
But, as our view of the meaning and effect of the 
term “judgment” differs from that which is held 
by any other High Court, and in our opinion the High 
Courts in India are not at liberty, having regard to 
the decisions of the Judicial Committee, to construe 
the word “judgment” in any other sense, it would’ 
I think be a work of supererogation to analyse the 
numerous decisions upon this question. Their name 
is legion, and we are told that nearly 200 cases were 
cited at the Bar during the hearing of the reference. 
In. the circumstances the effect of discussing these 
decisions in detail would, I appreherid, be merely 
to lengthen the judgment, and to shorten the patience 
of those who peruse it. 

Nevertheless, it would be not unreasonable to 
ask why it is that what we regard as the manifest 
construction of the term “judgment” has not com- 
mended itself to the other High Courts. If I may 
venture to suggest. an answer,—and I must be taken 
to speak with diffidence and great respect for those 
Judges who have construed the word “judgment ” 
in a different sense,—the reason appears to me to be 
twofold. In the first place, the main authorities on 
the meaning of the word “judgment” in the Letters 
Patent are the judgment of Sir Richard Couch C.J. 


delivered in 1872 in The Justices of the Peace for 


Calcutta v. The Oriental Gas Company (1), and the 
(1) (1872) 8 Ben, L.R, 433. 
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judgment of Sir Arnold White C.J. in 1910 in Tuljaram 
Row v. Alagappa Chettiar (1); and upon one or 
other of these authorities hang, or purport to hang, 
all the law and the other decisions upon the subject. 
What Couch C.J. meant by “ determining some right 
or liability”, what White C.J. understood by “ suit or 


proceeding’’ have been canvassed over and over’ 


again in the various and often inconsistent judgments 
that have been delivered on the question under 
consideration, but it seldom, if ever, has happened 
that an independent inquiry has been set on foot as to 
the true construction of the Letters Patent. In this 
way, I apprehend, the view that we take of the 
meaniug of “judgment” has been overlooked. And 
yet for the purpose in hand what is important is, not 
what Sir Richard Couch meant or what Sir Arnold 
White meant, but what the word “ judgment” means 


as used in the Letters Patent. Let me take two 


illustrations. The Calcutta High Court has always 
_given lipservice to the construction that was put upon 


' the term “judgment” by Couch C.J. in The Justices 


of the Peace for Calcutta v. The Oriental Gas Company 


(2), but it almost invariably has refused in practice. 


to follow it upon the ground that the definition of 
“judgment”’ in that case “is not exhaustive ’;— 
indeed, Sir Richard Couch himself departed from it 
two years later in Hadjee Isinail Hadjee Hubbeeb v. 
Hadjee Mahomed Hadjee Joosub (3), At last, in 
Lea Badin v. Upendra Mohon Roy Chaudhury and 
others (4), Mukerji J. was constrained to say that 

“to remove the incongruity which appears in the decisicns 
of this Court, and to lay down some definite rule by which 
‘orders might be tested when it has to be determined whether 
or not they are ‘judgments’ within the meaning of the clause, 








(1) (14910) LL.R. 35 Mad. 1, (3} 13 Ben. LR. 91. 
(2) (1872) 8 Ben. L.R. 433. (4) 39 C.WLN. 155. 
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this Court will some day have to abandon its fond adherence 
to the antiquated definition of Couch C.J., and boldly acknowledge 
its allegiance to the tests laid down by White C.J.” 


Again, in the Lahore High Court Sir. Shadi Lal C.J., 
in 1922 in Ruldu Singh v. Sanwal Singh (1), pur- 
porting to follow Sir Arnold White’s definition of 
“judgment” in Tuljaram Row v. Alagappa Chettiar 


(2), held that 


“applications for transfer . . . are clearly those on which 
an adjudication cannot be regarded as a judgment.” 


On the other hand, in 1927 the same learned: Chief 
Justice in Pahlad Rai v. Shiv Ram and others (3), 
founding in that case also upon Sir Arnold White’s 
definition of “ judgment’, held that an order refusing 
to transfer a case was not a “judgment” on the 
ground that 


“itis true that an order directing a transfer puts an end to the 


case so far as the Court dealing with it is concerned, but the 
same thing cannot be said with respect to an order declining to 
transfer a case.” 


Surely, the judgment of Sir Arnold White in -Tulja- 
ram Row v. Alagappa Chettiar (2) cannot be relied 
on in support of both these diverse propositions. 
But apparently Sir Shadi Lal C.J., and it may be 


other learned Judges, think that it can. Hinc illae 


lacrimae. 

With all due deference, however, it appears to 
me that the definition of “judgment” given by 
Sir R. Couch in The Justices of the Peace for Calcutta 
v. The Oriental Gas Company (4) is too obscure to 
be of much value, the words “ by determining some 


(1) (1922) LL.R. 3 Lah. 188. (3) (1927) EL.R, 8 Lab. 683. 
(2) (1910) LL.R. 35 Mad. 1, (4) (1872) 8 Ben. L.R. 433. 
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right or liability” of necessity provoking criticism 


and inviting trouble. The judgment of Sir Arnold 
White in Tuljaram Row v Alagappa Chettiar (1)— 
which appears to me, if I may say so, to consist of 
at least two inconsistent propositions—, has also in 
many cases been placed in a crucible, and subjected 
to a process of refinement. The result has been that 
Sir Arnold White’s judgment has not infrequently 
been interpreted in so elastic a sense that Courts 
purporting to follow it have felt at liberty to treat as 
appealable any orders which the Courts considered 
-ought to be made subject to appeal. Indeed, at the 
hearing of the present appeal Mr. Cowasjee, leading 
counsel for the appellants, relied upon Sir Arnold 
White’s judgment and contended that the term 
“judgment’’ meant or included “any decision which 
determines any right between the parties raised in 
any suit or in any application”; and he urged that 
in every application the decision of the Court must 


determine some right, at any rate “the alleged right 


of the applicant to the relief to obtain which he had 
made the application.” 

The second reason why the High Courts in India 
have not hitherto adopted the construction of the 
term “judgment” which this Court regards as 
correct appears to be that the High Courts—in some 
cases relying on The Justices of the Peace for Calcutta 
v. The Oriental Gas Company (2) or on Tuljaram 
Row y. Alagappa Chettiar (1), and in others without 
reference to the authorities—have from time to time 
held that in each case the Court must decide whether 
the particular order under consideration is appealable 
or not according to the view that the Court takes of 
the effect of the order as made. For instance, 





(1) (1910) LL.R. 35 Mad. L. (2) (1872) S$ Ben. L.R. 433. 
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in Budhu Lal v Chattu Gope (1) Sanderson C.J. 
observed : ; 


** Now, there have been numerous cases dealing with this point, 
and I think Iam right in saying that the definition given by the’ 
learned Chief Justice has never been regarded as absolutely 
exhaustive, and whenever this point is taken the Court has to 
make up its mind whether the particular order in question isa 
judgment within. the meaning of clause 15, having regard to the 
nature of the order.” 


Again, in Goverdhanlalji v. Chandra Prabhavati (2) 
Macleod C.J., stated that 


t 


‘whether a decision is a judgment or not is a question which very 
often arises, and I have no desire myself to add to the literature 
which has accumulated thereon. The judgment of The Justices of 
the Peace for Calcutta v. The Oriental Gas Company (3) is always 
referred to. But the attempt made therein to define judgment 
does not seem to have prevented in each case in which the 
question has arisen lengthy arguments being brought forward 
to show whether the particular decision before the Court was a 
judgment or not. After considering very carefully what was set 
forward as a definition of ‘judgment’ in that case, I prefer 
myself to consider each decision as it comes before me, and to 
form my own opinion whether it is a judgment or not for the 
purpose of deciding whether an appeal lies.” 


I feel bound to ask, with all due deference, what 
justification can there be for adopting such a course ? 
Jf all that these observations mean is that in every 
case the Court must have regard to the form of the 


order in question it was not perhaps worth while to 


make them, and in any case they carry the matter 
no further. . 

But if these learned Chief Justices intended te 
hold that in every case the Court is at liberty to 
determine ex cathedrd whether an “order” is a 
“judgment” within clause 13 merely upon the terms of 


(1) (1917) LL.R. 44 Cal. 804. (2) 27 Bom. L.R. 1496, 
(3) (1872) 8 Ben. L.R. 433. no 
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the particular order under consideration, and without 
attributing any definite meaning to the word “judg- 
ment” in the Letters Patent, with all respect so to hold 
must necessarily lead to uncertainty and make 
“confusion worse confounded.” There is much more, 
I think, in explanation or criticism of the authorities 
that might usefully be said, but I am anxious not 
to overload this judgment, and I must resist the 
temptation to dilate further upon them. 

It cannot be pretended, and I do not understand 
it to be contended—if the view that. we take of the 
true construction of the term “ judgment” in the 


Letters Patent is correct—that an order transferring a. 


suit from a subordinate Court to the High Court 
falls within the ambit of the term “ judgment” in 
clause 13 of the Letters Patent. I am firmly of 
opinion that it does not. 

Before leaving the case we think it well to point 
out that the High Court has jurisdiction to make 
an order of transfer under section 24 of the Code 
of Civil Procedure [sections 117, 120, 129 ; Sabitri 
Thakurain v. Savi (1)], and, not being a “judgment”, 
neither. under the Code nor under any other “express 
enactment” is an order of transfer made under 
section 24 subject to appeal. 

The earlier decisions of this Court must now be 
read in the light of this judgment, and in so far as 
they are inconsistent with it they must be treated as 
~ overruled, : 

I would answer the question propounded in the 
negative. 

_ We assess the costs at Rs. 340 to abide the result 
of the appeal . 


BaGuLey, J.—I agree. 





(1) (1921) LL.R. 48 Cal. 481. 
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Sen, J.—I agree. 
MosELy, J.—I agree and have nothing to add. 
Ba U, J.—I concur. 


DUNKLEY, eee concur in the judgment of my 
Lord the Chief Justice, and have nothing to add. 


Mya Bu, J.—I am in complete agreement with 
my Lord the Chief Justice in the construction of the 
term “judgment ” in clause 13 of the Letters Patent 
of this High Court, and consequently in answering 
the question propounded in the negative. All that 
I desire to add is that the contrary view arrived at 
by my learned: brother Sen and myself in Civil 
Miscellaneous Appeal No. 62 of 1931 was the result 
of the application to the question arising therein of 
the test enunciated by Sir Arnold White C.J. in the 
Full Bench case of the Madras High Court in 


‘Tuljaram Row v. M.K.R. Alagappa Chettiar (1) 


which was upheld by a Full Bench of this Court in 
P.K.P.V.E. Chidambaram Chettyar v. N.A. Chettyar 
Firm (2). Since my learned brother Sen and I 
merely constituted a Division Bench we were bound 
by the ruling of the Full Bench in Chidambaram 
Chettyar’s case, and it was not open to us to deviate 
from that ruling in considering our judgment on the 
point which was before us in Civil Miscellaneous 
Appeal No. 62 of 1931. 


(1) ($910) LL.R. 35 Mad. 1. (2) (1928) I.L.R.6 Ran. 703. 
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Before Sir Arthur Page, Kt, Chief Justice, and Mr. Justice Mya Bu. 


MA HNIN ZAN AnD OTHERS 1935 
Ms July 19. 


MA MYAING AND OTHERS.* 


Burinese cusionary law—Step-parcnl’s payin property— Step-pareni’s own 
children ‘surviving parent—Atet children of the second wife—Claim of 
atet childres lo payin property of step-parcnt—Manugye Dhammathat and 
modern customary law, 

According to Burmese customary law in a case in which a step-parent dies 
with children of his own surviving him the ate/ children of his second wife are 
not entitled to sharein the payin of the step-parent. : 

P married Y, the children of that marriage being the appellants. After Y’s 
death P married 7, a widow with children who are the respondents. .7 pre- 
deceased P, there being no issue of the marriage. P brought to his second 
marriage with T payin property and also acquired property after T’s death. 
T brought no payin property to her marriage with P, and no inherited lettctpwa 
or hnapazon were acquired during the marriage of Pand JT. Onthe death of 
P the children of 7 claimed a share in P's property. 

Held, that the childrefi of T were not entitled to any share in the pate of" 
P or in the property acquired by him after their mother’s death. 

Ma Nyein v. Ma Than Gaung, 3 U.B.R. 237; Maung Po Aung v. Maung Kha, 
L.L.R. 6 kan. 427; San Pev. Ma Shwe Zin, 9 L.B.R. 176—referred to. 

Authority of the Manugye and the effect of changes in custom discussed. 

Ma Hnin Bwin v. U Shwe Gon, 8L.B.R.1; Ma In Than vy. Maung Saw Hla, 
SJ.L.B, 103—referred to, ; 


Eutioose for the appellants. May Oung’s Leading 
Cases, pp. 288-289, and the judgment of Carr J. 
in Maung Po Aung v. Maung Kha (4) are against 
the respondents. .A step-child does not inherit as 
against the natural children. Sanz Pe v. Ma Shwe 
Zin (2) also supports this contention. 

Manugye, Book X, 9, relied upon by Dunkley J. 
in. his judgment, has no application to this case. 
In ‘the case provided for by that section there was a 


* Letters Patent Appeal No. 2 of 1934 from the judgment of this Court 
in Civil Second Appeal No, 31 of 1934 from the judgment of the District Judge 
of Antherst in Civil Appeal No. 84 of 1933. 

il) LIRR. 6 Ran, 427. (2) 9 L.B.R. 176, 176. 
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child of the subsequent union who acted as the 
connecting link between the two sets of atet 
children. Here we have Soa ‘two sets of atet 
children. 

Attasankhepa, 220, is not in favour of the res- 
pondents. Section 245 of Kinwun Mingyi’s Digest, 
Vol. I, excludes pubbaka children. 


E Maung for the respondents. Manugye, Book X, - 
9, is clear and unambiguous. If a pubbaka child 
can inherit even in the presence of two other sets. 
of children, one fubbaka and the other by the 
common parent, he certainly must inherit when he 
has to compete with only one set. Carr J. in 
Maung Po Aung’s case does not hold that gubbaka 
children are not heirs. In fact the decision of the 
Full Bench in that case is to the contrary. Step-- 


‘children’s rights are superior to those of collaterals. 


C.T.P.V. Chetty Firm v. Maung Tha Hlaing (1) 
and Maung Po Aung’s case at p. 429. Alfasankhepa, 
paragraph 222, makes all the estate divisible amongst 
pubbaka children. Manugye, Book X, 7, also supports 
the respondents. 


Pace, C.J.—This is a suit for the administration 
of the estate of U Pya, a Burmese Buddhist, who 
died in November 1932. 

The facts are not in dispute, but the case involves 
the determination of a point of Burmese customary 
law which is of some importance. 

U Pya married Ma Yaung, and the children of 
that marriage are the present appellants and the 
defendants in the suit. After Ma Yaung’s death U Pya 


-married Ma Tut. Ma Tut had also been married . 


before, her former husband being U Ya, and by 


(i) LL.R. 3 Ran. 322, 348. 
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him she had children who are the respondents and 
the plaintifis in the suit. There was no issue of 
the marriage between U Pya and Ma Tut, and Ma 
Tut predeceased U Pya. The schedule to the plaint 
contained five items of property, four of which repre- 
sented the payin property that U Pya brought to 
his second marriage with Ma Tut, the fifth item being 
property. acquired by U Pya after Ma Tut’s death. 
Ma Tut brought no payin property to her marriage 
with U’ Pya, and no inherited J/etiefpwa or hnapazon 
were acquired during the marriage of U Pya and 
Ma Tut. 

The question that falls for decision is whether 
the children of Ma Tut by her former marriage are 
entitled to a share of the property in suit on the 
death of U Pya. - 

Now, upon general grounds of expediency and 
good sense 1 apprehend that the suit ought to 
fail. What justification can there be for allowing the 
atet children of Ma Tut to share in the payin property 
of U Pya when at his death U Pya had children 
of his own surviving him? Neither they nor either 
of their parents had any part in acquiring this property, 
for U Pya became possessed of it either before his 
marriage to Ma Tut, or after her death. 

Iam of opinion that in Burma common-sense and 
common law are at one on this matter, and that the 
claim of Ma Tut’s children by U Ya cannot be sustained. 
The following Dhammathats support the view that 
I am disposed to take : 


“ Kaingza.—On the death of the mother and her second hus- 
band, the rule of partition between her son by her first husband, 
and the son of her second husband by a former wife is as 
follows : 

The former shall receive the property taken by the mother 
to the second marriage; and the latter the property brought 
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by his father to the second marriage. The same rule shall, 
mutatis mutandis, apply to the case of partition between a 
man’s son by his first wife, and the son of his second wife 
by her first husband. 

The children of the first eben shall take the separate 
property of their father, and those of the second husband that ~ 


of the latter.” 


In Tejo and Vannadhamma the same opinion is 
expressed. : 
At the hearing of the apace the original texts of 


the Dhammathats referred to in section 253 of 


U Gaung’s Digest were examined, and it appears 
that of the other Dhammathats, extracts from which - 


‘are set out in section 253, Vilasa, Rasi, .Panam, 


Cittara and Kyetyo refer to lettetbwa only and not 
to payin, while Pyu, Waru, Dhammathatkyaw, 
Vannana and Sonda refer to “the: property”, or 
“whatever is there good and bad” without species 
ing whether payin or lettelbwa or both is intended 
to be included in the property to be divided. 
In the extract. from Pyu the words ‘“ whole estate ” 
are not found in the original text, and little reliance 
can be placed on Warulinga, which in one extract 
supports Pyu, and in another Kaingza. ‘The case, 
however, in favour of the appellants does not rest 
merely upon the Dhammathats, because having 
regard to decided cases and modern practice the 
same conclusion is reached. 

In San Pe and two v. Ma Shwe Zin and three (1) 
Twomey C.J. and Ormond J. laid down that 


“it is only when the surviving step-parent dies leaving no natural 
issue and no widow surviving him that the children of the step- 
parents’ deceased wife by a former husband are. entitled to the 
step-parents’ property.” 


(1) (1918) 9 L.B.R. 176. 
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Now, it may be—although in the present case it 
is not necessary and I decline to consider the 
question—that Sau Pe's casé (1) went too far if it 
was intended to lay down the law in the above 
sense in connection with letfeffwa, or at any rate 
hnapazon, property of the second marriage [see Ma 
Nyein v. Ma Tha Gaung (2); and Maung Po Aung 
and fifteen v. Maung Kha (3)|; but, in my judgment, 
the decision in San Pe’s case (1) quoad payin property 
may fairly be relied on in support of the view which 
I have expressed on this subject. In Maung Po 
| Aung and fifteen v. Maung Kha (3) Carr J. observed 


“on one point I differ from my brother Maung Ba. He throws 
doubt on the late U May Oung’s statement that step-children are 
not the heirs of a step-parent except in the absence of children 
or grandchildren. In my view that statement is correct, and I 
do not think that U May Oung based it only on the decision in 
San.Pe v. Ma Shwe Zin (1). It seems to me to rest on the general 
principle that when a person dies leaving children but no wife or 
husband the children are the only heirs, to the exclusion of all 
other persons. That, I imagine, is what was in the minds of 
the Judges who decided San Pe’s case, though they did not think 
it necessary to state it.’”’. ies 


Again, in U May Oung’s Buddhist Law (1919) 
at page 260 the learned author states that 


“the step-child’s right to ils parents’ estate is, however, not 
recognized in the following cases: (1) where there are other 
descendants, ¢.g. children and grandchildren ”’ 


(see also Lahiri’s Principles of Modern Burmese 
Buddhist Law, 3rd Edition, p. 204). 

Now, the Dhammathats are not the sole repository 
of Burmese customary law, which is also to be 





(1) (1918) 9 L.B.R. 176, (2) 3 U.B.R. 237. 
(3) (1928) 6 Ran. 427 at p, 450, 
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ascertained from decided cases and the prevailing 
customs and practice of Burmans. 
Indeed, 


“ custom is often a better guide than religious law books 

Much of the text of the latter. is inapplicable to the present age, 
and perhaps: was never law atall . . . It would be dangerous 
then to give weight to a written law where it is opposed to 
the general custom, and unsanctioned by previous decisions of 
Judges” : 


[Ma In Than v. Maung Saw Hla (1)). 

Both the learned advocates in the present case’ 
are skilled in Burmese Buddhist law, and U E Maung 
who appeared for the respondents is the erudite 
author of the 2nd edition of U May Oung’s treatise 
to which reference has been made. It might have 
been well in the present case to take the evidence | 
of experienced persons as to the modern views and 
practice of Burmans in connection with the question 
under consideration, but as both the learned advocates 
who appeared in the appeal are of opinion that 
modern customs and practice accord with the view 
that Mya Bu J. and I take of the matter in hand, 
and authority is found in support of it both in the 
Dhammathats and in decided cases, I am ready to 
agree with Mya Bu J. that the Court is in a position 
and entitled to lay down the law in the above 
sense. 

U E Maung, however, relied upon the following 
passage in Manugye, Book X, 9: 


“T will now state the law of partilion between the three 


_ kinds of sons; Ist, the son of the husband, by a former 


marriage ; 2nd, the sou of the wife by a former marriage’; 
3rd, the child of this pair. On the death of the parents, 
let the son of the mother have the property she brought 


(1) S.J.L.B. 103. 
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with her as her portion, the son of the father what he 
possessed at the time of marriage, and the son of both what 
had been acquired during their marriage, and let them pay 
the debts in the same way. Should they have had no property at 
the time of marriage, only what has been acquired afterwards, 
let it be divided into five shares, and let the son of the last 
marriage have three, and the others one share each ; let 
them pay the debts incurred during the last marriage in the 
same proportions. In case there should be no property acquired 
during the last marriage, only what was brought by both at 
the time of marriage, let the son of the last marriage have one- 
fourth share, and let him pay one-fourth of the debts. If 
the father had no property at the time of his second marriage, 
but the mother had, and there be none acquired during this 
marriage, let it be divided into tive shares, and let the son 
of the party who brought the property (the mother), have. 
three shares, and the cther two one share each, and let 
them pay the debts in the same propcrtions; thus the recluse 
said.” 


He contended that, if the atet children of an, 
eindaunggyi are entitled to a share of the estate of- 
the deceased step-parent even when there are auk. 
children of the second marriage, a4 fortiori they must. 
be entitled to a like share when there are no children, 
of the second marriage. It was upon that ground 
that Dunkley J. reversed the decree of the two lower. 
Courts, and passed a decree in favour of the present. 
respondents. His Lordship observed : 


“This section exactly fits the facts of the present case, 
save that in the present case there is no child of the marriage 
belween Ma Tut and Maung Pya, and the learned District 
Judge has ccncluded that because Ma Tut and Maung Pya_ 
bad no chiidren the principle of this section cannot be applied. 
But this seems to me to be a very insufficient ground for. 
rejecting this pre-eminent authority. It shows that, asa matter of 
principle, when there is no lettelbwa prcperty of the second 
marriage, the children of that marriage and the children by 
a previous marriage of the parent who brought no property. 
to that marriage arc nevertheless entitled to a share in the, 
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ateipa property of the other parent, and it can scarcely be 


' held that the applicaticn of this principle must depend upon 


the fortuitous circumstance of there being children of the 
second marriage. ‘What reason could there be for allowing. 
the step-children cf the parent, who brought the property to 
the second marriage, a share in that property when there are 
children of the second marriage, while excluding them when 
there are no such children?” 


This reasoning seems to me impeccable, and if 


the Court is bound to follow the Manugye, where 
the law is therein clearly set out, whatever may be 
the rulings in the other Dhammathats and the modern 
customs and practice of the Burmans to be collected ~ 
from other sources, in my opinion the present appeal 
must fail. But is the Court so bound? In Ma 
Hnin Bwin v. U Shwe Gon (1) Lord Shaw, delivering 
the judgment of a Board of the Judicial’ Commitiee, 
referred to the “pre-eminent authority of this 
Dhammathat”, and in connection with the question 
then under consideration observed that’: 


“in this Dhammathat, which still remains of the highest 
authority, the succession of brothers and sisters in preference 
to’ parents is established beyond doubt. This being so, the 
other Dhaimmathals do not require to be appealed to to clear 
up any ambiguity.” 


His Lordship, however, added that f 


“were that appeal to be made, it would, in the opinion of 
their Lordships, as already stated, lead to the same result.” 


Now, I do not propose to disparage the authority 
of Manugye,—in the face of the above observations 
by the Judicial Committee I should not be at liberty 
to do so—and since the judgment in Ma Hnin Bwin 
v. U Shwe Gon (1) the Courts in Burma have loyally 





(1) (1914) § L.B.R. 1. 
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proceeded on the footing that where the Manugye 
is clear itis to be followed whatever may have been 
laid down in other Dhammathats [see Maung. Kun 
v. Ma Chi and another (1); and Ma Pwa Thin v. 
U Nyo and others ({2)]. But I think that the time has 
come when some Judge should be courageous enough 
to point out,—albeit with diffidence and the utmost 
respect,—that while great value is attached in Burma 
to the rulings in the Maunugye Burmese jurists do not 
regard this Dhammathat as sacrosanct, and that’ from 
time to time some embarrassment has been created 
as the result of following the Manugye in the teeth 
of what has been laid down elsewhere in the 
Dhammathats. Indeed, I had almost said that one 
not insignificant reason why this Dhammathat is so 
frequently cited is because the Manugye was the first, 
if it is not the only, Dhkammathat to be wholly 
translated into English, and thus it is the authority to 
‘which those unversed in the Burmese tongue most 
readily, if not inevitably, turn. 

The answer to the contention of the respondents 
that, reference being made to the Manugyc, the 
appeal must fail appears to be twofold. In the first 
place the Manugye does not expressly decide the 
question in dispute, and, having regard to the fact 
that the rulings in the Manugye and in the other 
Dhammathals appear to have been given not upon 
any general principle but ad hoc to meet particular 
cases as they arose, it may be that if the present 
question had arisen and had been decided before 
or while the Manugye w.,..m course of compilation 
the ruling would not have been adverse to the view 
that the Court is now disposed to take. 

But, be that as it may, I apprehend that, whereas 


in the present case authority for the proposition 


(4) (1931) LL. 9 Ran, 217, {2} (1934) LL.R. 12 Ran. 409. 
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that in a case in which a step-parent dies with 
children surviving him the atet children of his second: 
wife are not entitled to share in the. payin of the: 
step-parent is to be found in the Dhammathats and. 
also in decided cases and in the modern practice: 
and views of Burmans, the Court-is not only at: 
liberty but is bound to decide the case in accordance: 
with the Burmese customary law as it obtains to-day, 
rather than to perpetuate the outworn shibboleths. 
of bygone ages, notwithstanding that some sanction. 
for their continuance may be found in. extracts from 
the Manugye Dhammathat. Burmans are not to be: 
doomed to live for ever under the rulings and customs. 
by which they were governed in the days of King 
Alaungpra. It is, of course, clear so far as the fifth. 
item of property is concerned that the appeal must 
succeed, and for the reasons that. I have stated the 
appeal is upheld also in respect of the other four 
items in the schedule. . 

The appeal is allowed, the decree passed by 
Dunkley J. is set aside, and the suit is dismissed.. 
The appellants are entitled to costs in all the Courts. 


Mya Bu, J.—The question that falls for deter- 
mination in this appeal is one of Burmese Buddhist. 
Law. .. 7 
The. appellants are the children of U_ Pya, 
deceased, and his wife, Ma Yaung, -who pre- 
deceased U Pya. After the death of Ma Yaung 
U Pya married Ma Tut,2 widow with children by 
her previous marriage, who are the respondents. 
To the marriage of U Pya and Ma Tut, U Pya. 
brought property, but Ma Tut brought none. There 
was no issue of the marriage of U Pya and Ma 
Tut. Ma Tut predeceased U Pya by about: ten’ 
years, and U Pya died in November, 1932. 
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This appeal has arisen out of a suit filed by 
'the respondents for a share of inheritance in the 
suit property of which U Pya was possessed at the 
time of his death. The question that now falls for 
determination is whether the respondents are entitled 
to a share of such property. No part of the 
property in suit was acquired during the coverture 
of U Pya and Ma Tut. In the judgments of the 
Court of first instance and the Court of first appeal 
all the property in dispute was designated as the 
payin property which U Pya brough to his marriage 
with Ma Tut. This description is not correct in 
its entirety, but in the view held by those Courts 
as to the respondents’ right of inheritance under the 
Burmese Buddhist Law this description of the pro- 
perty was sufficient to overthrow the respondents’ 
claim entirely, and the necessity of emphasizing 
the fact that out of the five items of property in 
the schedule attached to the plaint only the first 
four constitute the property brought by U Pya to 


his marriage with Ma Tut, while the fifth item was 


property which U Pya acquired after Ma Tut’s 
death, disappeared. The result, however, has been 
that this fact was not brought to the notice of the 
Court on second appeal in which the respondents 
succeeded in obtaining a decree for administration 
of the estate of U Pya on the basis that all the 
property in ‘suit was the payin property of U Pya 
in his marriage with Ma Tut, and it has been held 
- that the respondents are entitled to a quarter share 
not only in the first four items of property men- 
tioned in the schedule attached to the plaint but 
also in the fifth item of property in that schedule. 
It is beyond dispute that on the death of U Pya 
who left his own children (the appellants), the 


claimants, who are the children of Ma Tut by her 
36 
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' previous husband, possess no right of inheritance 


in the property acquired by U Pya after the 
death of Ma. Tut, for the Dhammathats do not. 
recognize the step-children’s right of inheritance 
in the property acquired by their step-parent after 
the death of their own parent. if the step-parent 
dies leaving a widow or children of his own. 

It now remains to consider whether the respon- 
dents are entitled to a share in the first four items 


.of property which U Pya brought to his marriage: 


with Ma Tut. In this connection the case is one 
of partition between the ‘children of the former 
marriages of an eindaunggyi couple who died leaving 
no issue of their own union. Apposite texts for 
such a case are collected in section 253 of the 
Kinwun Mingyi’s Digest, Volume I. All the 
extracts from the fourteen Dkammathats mentioned 
in this section deal with partition between children 
of former marriages of an eindaunggyi couple who 
died leaving no issue of their own union. It is 


necessary to point out, however, that the trans- 


lation in the Digest in English does not represent 
what appears in the original texts of these Dhamma- 
thats with complete accuracy. Of the fourteen. 
Dhammathats only four deal specifically with the 
payin property of the husband and of the wife. By 
“payin property ” is meant property originally belong- 
ing to the husband or to the wife and brought 
to the marriage. The four Dkammathats which deal 
specifically with such property are Kaingza, Tejo, 
Vannadhamma and Warulinga. The extracts from: 
the first three of thése Dhammathats unequivocally 
grant to the children of the husband by his previous 
marriage property which he brought to the sub- 
sequent marriage and to the children of the wife by 
her previous marriage property she brought to the 
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subsequent marriage, but the last named Dhamma-_ 


fhat contains unfortunately two provisions, one of 
which directs the division of payin property equally 
bétween the children of the previous marriages with- 
out specifying whether the payin property is that of 
either the husband or the wife or of both of them, 
‘while the other in which the payin property of the 
husband and of the wife are specifically mentioned 
follows the rule contained in the extracts from 
Kaingza, Tejo and Vannadhamma. Among the other 
Dhammathats mentioned in this section Pyuw and 
Waru, without specifying the property to be divided, 
direct an equal division between the children of the 
two previous marriages ; Dhammathatkyaw lays down 
that ‘whatever there is, good and bad”, should be 
taken by the children of the former marriages 
equally ; Vannana gives a rule almost identical with 
that in Dhainmathatkyaw ; Sonda follows Pyu. and 
Waru. The extracts from Vilasa, Rasi, Panam, 
Cittara and Kyetyo refer specifically to lettetpwa or 
inapazon property. Having regard to the language 
used it would appear that the extracts from Pyu, 


Waru, Dhammathatkyaw, Vannana and Sonda also: 


tefer to the /efteipwa or hnapazon of the couple and 
perhaps to the sum-total of the payin properties of 
both the husband and the wife where each of them 
brought such property to the marriage, rather than 
to the payii property of either the husband or the 
wife, where only one of them brought such property 
‘to the marriage while the other did not. This view 
is strengthened by the extracts from Pyu, Waru; 
Dhamniathatkyaw, Vannana and Soda set out in 
section 238 of the Digest containing texts relating to 
partition on the death of an eindawiggyi couple 
among the children of their respective former 
marriages and the children of their union ; for they are 
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unanimous in stating the law to be that where the 


“husband has a son by a former wife and the wife has 
a son by a former husband and they have a son of 


their union, on the death of the spouses the property 
brought by the father to the subsequent marriage 
shall be inherited by his-son by the former wife 
and that brought .by the mother shall be inherited 
by her son by the former husband. | en 
In addition to the extracts from Pyu;  Waru, 
Dhammathatkyaw, Vannana and -Sonda, there are 
collected in section 238 of the. Digest a large 
number of extracts, including the Mazugye. Soine 
of the extracts in this section contain, in addition 
to the rules relating to the division of payin property, 
rules as to the division of the Jlettethbwa where there 
is comparatively little or no payin property, among. 
the three classes of children. Some of these extracts 
also contain rules relating to the division of payin 
property among the three classes of children where 
there is no lettetbwa of the -marriage. The last 
mentioned rules are analogous to the extract from the 
Manugye, (which extract corresponds to Marnugye, 
Book X, section 9}, which states the rule thus: 


“T£no property is acquired during the subsequent marriage, 
but the husband and wife both brought property. to it, the son of. 
the second marriage shall be given a fourth of that property,” 


and these rules must, therefore, be considered to 
contemplate the existence of payin property both 
of the husband and of the wife. The extracts 
from Dhamma, Rajabala and Amwebon contain rules 
for division of the Jettefpwa of the couple and.the 
payin of one only of the spouses among the three 
classes of children, giving the atef children of the 
spouse who did not bring payin property to the 
marriage one share out of five of the payin of | 
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the other spouse and the lettetpwa, or one-fifth of 
the amalgamated estate. The extract from Manugye, 
however, contains a rule for the division of the 
payin property of one only of the couple, (the 
other having brought no payin property to the 
marriage), among the three classes of children when 
_ there is no lettetpwa of the marriage. The rule is 
stated in section 238 of the Digest thus: 


“Tf no property is acquired during the subsequent marriage, 
but either the husband or the wife alone brought property to 
it, such property shall be divided into five shares: the son of 
the parent who brought the property shall take three shares 
and the other two, (namely, the son of the other spouse and 
the son of the union), one share each.” 


This is substantially the same as the corresponding 
portion of Manugye, Book X, section 9. If this 
rule is to be adopted in the present case the 
respondents’ claim to a share in the property brought 
‘by U Pya to his marriage with their mother, Ma 
Tut, must be upheld. Direct support to the principle 
of this rule is to be found in only one of the other 
‘Dhammathats mentioned in section 238 of the Digest, 
that is Dkhammasara, which provides, inter alia, as 
follows : 

“If the wife brought nothing and there is no property 
acquired during the subsequent marriage but there is property 
brought by the husband alone, then let it be divided into two 
shares and his son by the former wife shall take eight shares, 
the other two sons one share each.” 

On behalf of the appellants it is urged that the 
rules in the apposite texts, namely, Kaingza, Tejo, 
Vannadhamma and one of the extracts from Warulinga 
mentioned in section 253 of the Digest should be 
adopted because they deal directly with partition of 
the payin property between the children of the 
respective former marriages of an eindaunggyi couple 
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who died leaving no issue of their own union, while 
the rules in the Manugye and Dhammasara collected 
in section 238 of the Digest are meant to govern- 
partition among the three classes of children, namely, 
children of the two respective former marriages of ihe 
couple and the children of their own union, the present | 
case being one in which there is no child of the union. | 
To: reinforce their resistance to the respondents’ claim — 
the appellants also rely on the pronouncement of a 
Bench. of the late Chief Court of Lower Burma in. 
San Pe and others v. Ma Shwe Zin asd otliers (1), 
that it is only when the surviving step-parent dies 
leaving no natural issue and no widow surviving him - 
that the children of the step-parent’s deceased wife 
by a former husband are entitled to the step-parent’s 
property. That this pronouncement stated the law. 
too broadly has been pointed out by Heald J.C., 
Upper Burma, in Ma Nyein and one v. Ma Than 
Gaung (2), and by Maung Ba J. in Maung Po Ang 
and others v. Maung Kha (3). Although it- cannot, 
I think, be doubted that the pronouncement: in 
San Pe’s case (1), would be incorrect in respect of the 
lettetpwa, if any, of the marriage of their step-father 
with their own mother, its correctness with reference 
to the property in which the step-children claimed 
a share, namely, property acquired by their step-father 
after their mother’s death, is not open to doubt, 
because, as I have already pointed out, the 
Dhammathats do not recognize the step-children’s 
right of inheritance in the property acquired by 
their step-parent after the death of their own parent — 
if the step-parent dies leaving a widow or children 
of his own: But San Pe's case (1), does not deal 


‘with payiit property brought by the step-father to 


(1) (1918) 9 L.B.R. 176. (2) 3 U.B.R. 237 at p. 243. 
(3) (1928) LL.R. 6 Ran. 427 at p. 442.. 
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his marriage with the claimant’s own mother and, 
consequently, it does not furnish direct support to 
the case of the appellants before us with reference 
to the payin property of their father. The ground 
upon which the appellants assail the application of 
the rules appearing in the extracts from the Manugye 
- and Dhammasara set out in section 238 of the Digest, 
namely, the absence, in the present case, of children 
of the union of the appellants’ father with the respon- 
dents’ mother, cannot also be regarded as per se 
sufficient to add material strength to their case be- 
cause, as pointed out by the learned Judge who 
decided the second appeal, the application of the 
principle set out in these extracts can. scarcely 
be held to depend upon the fortuitous circum- 
stance of there being children of the union. The 
sheet anchor of the respondents’ case lies in the 
position of paramount authority accorded to the 
Manugye by the Privy Council in Ma Hnin Bwin v. 
U Shwe Gon (1). As the Manugye itself lays down no 


other rule which fits in more closely with the facts of | 


the present case, there is nothing in the Manugye itself 
which is in conflict with the rule in Book X, section 9, 
and according to the authority of the Privy Council 
quoted above, where the Manugye is not ambiguous, 
it should be followed. If this pronouncement lays 
down not only the comparative weight of authority 
between the Manugye and the other Dhammathats 
but also the comparative weight of the rules con- 
tained in the Manugye where they are unambi- 
guous and the rules contained in the other Dhamma- 
thats, it would have concluded the matter under 
consideration against the appellants. In view, how- 
ever, of the fact that the Burmese Buddhist Law to 
be administered: by the Courts consists of the 
(1) (1914) 8 L.B.R. 1. 


503 


1935 


MA HNIN 
-ZAN 
Vv. 
Ma MYainc. 


Mya Buy, J. 


504 


1935 


Ma HnNIN 
ZaN 


v. 
MA M YalIne. 


Mya Bu, J. 


INDIAN LAW REPORTS. [VoL. XIII 


prevailing customs of the Burmese Buddhists, I am 
unable to believe that their Lordships of the -Privy 
Council meant to lay down in Ma Hnin Bwin’s 
case {1), that the rules in the Manugye where they 
are not ambiguous should be preferred to ‘those 
appearing in other Dhammathats even where the 
former are not, but the latter are, in consonance 


with the accepted modern notions. Therefore, in 


addition to the greater directness of their appli- 
cability to the facts of the present case, there are other 
considerations which turn the scale in favour of the 
application of the rules contained in Kaingza, Tejo 
and Vannadhamma set -out in section 253 of the 
Digest in preference to those set out in the extracts 
from the Manugye and Dhammasara in section 238 
of the Digest. It is an accepted modern notion 
that in the payin property of an eindaunggyi husband 


_ or wife neither the eindaunggyi wife or husband nor 


the latters’ children by a previous marriage have 
any interest during. the life-time of the party who 
brought the property, and step-children have .no 
right to a share in the property acquired by. their 
step-parent after the death of their own parent if the 
step-parent dies leaving a widow or offspring. It is 
also settled law that since the extent of the relative 
interests of husband and wife in property during 
marriage is to be decided by the rules applicable. 
to a partition upon divorce where neither party is 
at fault, and that upon a divorce by mutual consent 
between an eindaunggyi couple one can obtain no 
ee in the payin property of the other, [Mi Saing . 

v. Nga Yan Gin (2), and Maung Shwe Tha v. Ma 
Waing (3)|, an eindaunggyi spouse possesses no right 
whatever in the payin property of the other eindaunggyi fe 


(1) (1914) 8 L.BR 1. (2) (1914-16) 2 U.B.R. 127. 
(3) (1921) 11 L.B.R. 48 at p. 49. 
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spouse during the latter’s life-time. Moreover, 
there is no conceivable reason of any cogency 
for the rule granting the children of an eindaunggyi 
spouse by his or her previous marriage a share in 
the property brought to the marriage with their parent 
by the other spouse, also an eindaunggyi. It 
would appear that if the step-children have no right 
to.a Share in the property acquired by their step- 
parent after the death of their own parent if the 
step-parent dies leaving a widow or off-spring, vide 
San Pe’s case (1), a fortiori they should. be denied 
the right to a share in the property acquired by 


their step-parent before his marriage with their own | 
parent if the step-parent dies after the death of 
the step-children’s own parent leaving children of — 


his previous marriage. For these and-other reasons 
appeating in the very weighty judgment of my 


Lord the Chief Justice, the rules in the apposite: 
texts, namely, Kaingza, Tejo and Vannadhamma . 


mentioned in section 253 of the Digest should, in 
my opinion, be adopted in this case in preference 
to those in the Manugye and Dhammasara collected 
in section 238 of the Digest, Volume _I. . 

In the judgment in second appeal there appears 
the following. passage : 


“When Maung Pya contracted his marriage with Ma 
Tut, the respondents as his children were entitled to claim 
partition of the property which he brought to that marriage, 
and their share therein would be one-half. Consequently, at 
that time they could have obtained a half share of the 


property now in dispute, and the other half share would- 


have remained with Maung Pya and would have become 
leticthbwa property of his marriage with Ma Tut.” 

With all respect to my brother Dunkley, the last 
sentence in this passage states the law too broadly. 


(1) (1918) 9 L.B.R. 176. 
37 
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The property taken by the surviving parent to his 
second marriage would ordinarily be his payin in 
that marriage, and so long as the corpus is unchanged 
it will always remain payin and unless there has 
been a merger of the payin into the lettetpwa 
property either by being inextricably mixed up or 
by conversion, the payin property does not lose 
its original character. 

In the result, I fully concur in ‘the judgment 
of my Lord the Chief Justice and in the orders 
proposed by him. 


SPECIAL BENCH. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice M ya Bu, 


IN THE MATTER OF A HIGHER 
AND 
A LOWER GRADE PLEADER. * 


Pleader—Attempit to eee awitness Professional misconiducl, 


An attempt on the pait of a pleader to suborn a witness amounts to gross 
professional misconduct, and the proper order in such a case is that the pleader's 
name be struck off the register of pleaders. 


A, Eggar (Government Advocate). 


Rafi for the first respondent.. 
Tha Kin for the second respondent. 


PaGE, C.J.—In this case M. K. Roy, a higher grade 
pleader practising at Pyapdn, and a lower grade 
pleader, Hla Tin, have been called upon to show cause 
why their names should not be struck off the Peter 
of pleaders. 

The charge against these pleaders is that each of 
them was a party to an attempt to suborn a witness, 


* Civil Misc, Application No, 104 of 1934, 
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one Aung Myint, who had given evidence before the 
committing magistrate in a dacoity case. 

In my opinion subornation of witnesses is as serious 
an offence as could well be committed, because -it 
fouls the course of justice, and makes the due adminis- 
tration of law impossible. 

Since I have been in Burma I have received a number 
of complaints that attempts have been made,—sometimes 
successfully, sometimes not,—to suborn witnesses in 
civil or criminal cases. Itis always difficult to prove that 
witnesses have been tampered with and most of the 
complaints that I have received have been anonymous, 
But I am determined as long as I sit in this place to 
prevent, so far as in me lies, the pollution of the crystal 
river of justice, and any persons who are not unwilling 
to have recourse to such an iniquitous practice as the 
‘subornation of witnesses would be well advised to 
take warning that if their misdeeds are discovered 
they will be punished with the utinost rigour of 
the law. ' 

In the present case I am satisfied that a wicked 


attempt was made to induce Aung Myint to retract . 


the evidence that he had given in the Court of the 
Western Subdivisional Magistrate, Rangoon 

It appears that Vellu, Manikam and other persons 
had been charged with participation in a serious dacoity. 
Ultimately Vellu and Manikam, who were protagonists 
in the crime, among others were convicted and 
sentenced to terms of imprisonment. The proceed- 
ings were commenced at Pyapén, and Vellu, a man 
of substance in that district, was defended by the 
respondent pleader, M. K. Roy. The case was 
subsequently transferred to the Court of the Western 
Subdivisional Magistrate, Rangoon. In the course of 
the committal proceedings Aung Myint, who had been 
employed by Vellu as a motor boat driver, gave 
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evidence for the Crown, and his testimony was damaging 
to the accused. After he had been examiried-in-chief 
and before his cross-examination had been concluded 
the case was adjourned, and during the adjournment 
Aung Myint returned to Pyapén. Vellu and Manikam 
got wind of this, and they decided to extract from 
Aung Myint a recantation of the evidence that he 
had given against the accused in the Magistrate’s Court. 

It is common ground that Aung Myint, while attend- 
ing a pwe at Pyapén, was approached by or on behalf 
of Vellu and Manikam, and was taken in a motor 
car about 9 o’clock at “night to the offiee of the 
respondent Roy, which was the lower part of the 
house in the upper part of which Roy resided. - The 
respondent Hla Tin had been employed as a clerk by 
Roy. Afterwards he became a lower grade pleader, and — 
as he was not well off and-had no books of reference 
Roy allowed him to have a seat in his office. Now, 
on the night in question Roy was using his father- 
inelaw’s car, and Roy took.Vellu with him in the car to 
Hla Tin’s house. Hla Tin was fetched from the housce,. 
and taken back in the car to Roy’s house. Vellu, 
Manikam, Hla Tin, and Aung Myint were togcther 
in Roy’s office for sometime. What were they doing ? 
They were preparing a draft, which was to be written 
out in Burmese by Hla Tin and then copied by Aung 
Myint in his own handwriting, of a recantation by 
Aung Myint of the evidence that he had given in the 


‘Magistrate’s Court. According to the evidence of Aung 


Myint, which I believe, he was told by Hla Tin, no 
doubt on behalf of Vellu and Manikam, that if he 
would sign an affidavit in this sense on the following 
morning he would receive Rs. 50. It is not disputed 
that while Vellu, Manikam, Aung Myint and Hla Tin 
were engaged in this nefarious occupation Roy, for 
some part of the time at any rate, was present. It - 
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appears, however, that later on Roy went upstairs to 
the apartments in which he lived, and that Vellu 
went out to E Ba, the driver of the car that Roy 
had been using, and told him to wait and take Hla Tin 
home. After a time Hla Tin, Aung Myint and other 
persons came out of Roy’s house and went into the 
car. Hla Tin was dropped at his house, and Aung 
Myint was driven round the town and eventually spent 
the night in Vellu’s motor boat. The following morning 
about 8 o’clock Aung. Myint was taken to Hla Tin’s 
house. Before the transaction was completed, however, 
the agents of Vellu and Manikam who were present, 


went away to procure the Rs. 50 and while Hla Tin. 


was out of the room Aung Myint fled from the house, 
and gave information to the police. 

. The participation of Hla Tin in this attempt to 
suborn the witness Aung Myint, in my opinion, is 
clearly established . 

In .my judgment, having regard to the evidence 
at the enquiry and to the report of the District Magis- 
trate, it is plain that Hla Tin was prepared to lénd 
himself to Vellu for the purpose of assisting Vellu 
in his attempt to suborn the witness Aung Myint. 
He has proved himself quite unfit to be a member 
of an honourable profession, and the order of the Court 
is that his name ‘be struck off the register of lower 
grade pleaders. - 

The case against the respondent Roy is some- 
what different, and we have taken time to consider 
his case. I am bound to say that I doubt Roy’s 
honesty, and I entertain the gravest suspicion that he 
was a party to the attempt to tamper with the witness 
Aung Myint. To whom would Vellu and Manikam 
be likely to turn to carry out their wicked design 
sooner than to the pleader Roy who had defended 
_ Vellu in the proceedings at Pyap6én? 
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[His Lordship examined the evidence and con-_ 
cluded as follows. | 


The Sessions Judge, in forwarding the report of 
the District Magistrate, observed that in his opinion 
the case against Roy ‘‘ was not quite free from doubt.” 
After carefully considering the case in all its bearings 
we are prepared to give the respondent Roy the, benefit of 
the doubt ;. but beyond that I am not prepared to go. 
My learned brother and I regard the respondent Roy’s 
conduct as highly suspicious, and it has necessitated 
the presence of the learned Government Advocate 
in the proceedings before us. In these circumstances 
the respondent Roy submits to any order that the 
Court deems fit to pass, and we direct that the 


- respondent Roy do pay the costs of the learned Govern- 


ment.Advocate which we assess at ten gold mohurs, 
but we refrain from taking disciplinary action in his _ 
case. . 


«Mya Bu, J.—I agree. 
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APPELLATE CIVIL. . 


Before Mr, Justice Baguley, and Mr. Justice Ba U. 


MAUNG YAN AUNG 1935 


v. Jan, 15. 
OO MU & SONS.* 


Pauper—Permission to appeal in forma pauperis—Security for costs of appeal. 

A person who has been granted permission to appeal as a pauper ought not 
to be called upon to furnish security for the costs of the appeal. 

Hafizan v, Abdul Karim, 12 C.W.N. 163; Khemraj v. Kisanlala, 1.L.R. 42 
Bom. 5 ; Ma Gun v, Tha Huyin, 8 L.B.R. 387 ; Nazim v. Abdul Hamid, 1.L.R. 
3 Lah. 30; Nusserooddecn v. Biswas, 17 WR. 68—followed. i 

Narayana Rao v. Veerayya, 1.L.R. 56 Mad. 323 ; Saldanha v, Hart, 1.L.R. 43 
Mad. $02—dissented front. 


K. C. Sanyal for the appellant. 
Tambe for the respondent. 


_ BaGuLey and Ba U, JJ.—This application arises out 
of a pauper appeal. The appellant has been granted 
permission to appeal as a pauper, and the respondent 
asks that he be called upon to give security for costs. 
There is no reported ruling of this High Court as to 
whether security can be demanded from a pauper 
appellant. The latest ruling of a Court in this Province 
is a ruling of the late Chief Court of Lower Burma, 
Ma Gunv. Tha Hnyin (1), in which a Bench of the Chief 
Court held that Order 25, rule (1) (3), does not apply 
in the case of a woman who has been permitted under - 
Order 33, to sue as a pauper. 

Mr. Tambe for the respondent relies upon the- 
Madras practice as shown by B. F. Saldanha v. 


* Civil First Appeal No. 193 of 1934 from the judgment of the District Court 
of Mandalay in Civil Regular No. 1 of 1934. 
(1) 8 L.B.R. 387, 
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Henry Hart (1) and Narayana Rao v. Veerayya (2). 
The former ruling is very short, gives no reasons and 
really amounts to no more than saying that the Madras 
High Court has: in the past allowed the’ practice of 
calling upon paupers to furnish security, and even 
though the Bombay High Court might take a different 
view the Bench saw no reason to doubt the correctness 


‘of their own practice. In Narayana Rao’s case the 


practice of the Madras High Court was again referred 
to and followed, but it was clear from the general trend 
of the judgment that the point which the learned 
Chief Justice was trying hard to impress was that per- 
mission to appeal as a pauper should not ordinarily 
be given, and he points out that leave to appeal as 
a pauper should not be given merely because the 
appellant appears to have an arguable case. It- may: 
be because of the frequency with which the appli- 
cations for leave to appeal as paupers were granted in. 
Madras that they found it necessary to differ from 
the other High Courts with regard to demanding 
security for costs from paupers. Mr. Tambe also 
quotes Lim Pin Sin v. Eng Wan Hock (3), a case ' 
in which a pauper was ordered to pay adjournment 
costs, as showing that a pauper is subject to all the 
liabilities of an ordinary plaintiff except that with 
regard to the payment of Court-fees. This may be 
the case, but in view of the fact that leave to appeal 
as paupers is not granted except when on a perusal 
of the memorandum of appeal and the judgment the 


Court is definitely of opinion that the judgment 


appealed against is contrary to law or otherwise 
erroneous or unjust, we do not think that this case 
alone is sufficient to warrant us in following the 
Madras High Court practice. 


(1) (1920) LL.R. 43 Mad. 902, (2) (1933; LL.R. 56 Mad. 323. 
(3) (1928) LL.R. 6 Ran. 561. ; 
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The practice of the Calcutta High Court appears 
to be the same as that of the late Chief Court of 
Lower Burma, vide Mussamat Hafizan v. Abdul 
Karim (1). This is a ruling dated 1907, and relies 
on the ruling in Nusserooddeen Biswas v. Ujjul 
Biswas (2), which dates as long ago-as 1871, and 
‘appears to have been overlooked in the Madras 
rulings. Bombay agrees with Calcutta, vide Khemraj 
Shrikrishnadas v. Kisanlala Surajmal (3). Scott C.J, 
in his judgment mentioned the Calcutta cases and 
also relied on Wille v. St. John (4) stating that 
he considered the ruling applicable’ on this point. 
In Nazim v. Abdul Hamid (5) a Bench of the High 
Court of Lahore followed the Calcutta and Bombay 
practice, and dissented from the Madras rulings 
already quoted. 

_ We see no reason for abandoning the practice of 
the late Chief Court of Lower Burma when it is in 
consonance with that of the High Courts of Calcutta, 
Bombay. and Lahore. Possibly, owing to the 
frequency with which it admits pauper appeals, 
Madras has found it necessary to come to a different 
~ conclusion. . 

We, therefore, refuse to call upon the appellant to 
furnish any security. We do not order any costs 
on this application. 





(1) (1907) 12 C.W.N. 163. (3) (1917) LL.R. 42 Bom. 5. 
(2) (1871) 17 W.R. 68. (4) (1910) 1 Ch. 701. 
(5) (1921) I.L.R. 3 Lah. 30, 
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‘CIVIL REVISION. 


Before Mr. Justice Mosely. 


N.M.L. CHETTIAR FIRM 
. v. 
THE OFFICIAL ASSIGNEE anp ANOTHER.™ 


Execution—Ratcable ,distribution—Date: of realization of asstts—Pending and 
subsisting application—Civil Procedure Code (Act V of 1908', s. 73. 

To entitle a creditor in execution to the benefit of rateable distribution 
under the provisions of s. 73 of the Civil Procedure Code’ his application must 
be made prior to the receipt of the assets by the Court, and must be subsisting 
and not already disposed of, whether on the merits or on default. 5 

The applicant, in execution of his money decree of the Court of Smail 
Causes, Rangoon against his judgment-debtor, applied for his arrest.. The 
application was dismissed for default. Thereafter the second respondenis, 
in execution of their decree of the Court of Small Causes, Rangoon, against 
the same judgment-debtor, attached a sum of money standing: to the credit of 
the judgment-debtor in the High Court. The latter Court paid the money to. 
the Small Causes Court of Rangoon, and it was credited to the judgment-debtor- 
in the fofm of a deposit with the Accountant-General. The applicant, in 
execution of his decree, now sought to attach the money and claimed rateable - 
distribution. 

Held, that the first application having been dismissed, and there being no 
subsisting application on behalf of the applicant at the date of the receipt of 
the money by the executing Court, he was not entitled to rateable distribution. 

Gopal Chandra v. Hari Mohan Duti, 21 C.L.J. 624; Ranganatha v. Sectha- 
rama, 7 M.LJ. 110; Tiruchiltambala Chetti v. Seshayyangar, 1.L.R. 4 Mad, 
383—referred to. 


B. Chackrabarty v. J. Roy, 18 C.W:N. 1311—dissentcd frozn. 
Chari for the applicant. 
Sanyal for the second respondents. 


MOSELY, .J.--The applicant N.M.L. Chettiar Firm 
were the decree-holders in C.R. No. 9233 of 1929 
of the Small Cause Court ef Rangoon where the 
judgment-debtors were Ram Kirit Misser and one. 
They made an application for execution by arrest 


* Civil Revision No. 448 of 1934 from the order of the Small‘Cause Court 
of Rangoon in Civil Execution Case No, 7201 of 1934. 


VoL. XIIT] RANGOON SERIES. 


on Yth June 1934 which was dismissed for default 
on 25th June 1934. 

The second respondents, the P.M. Gena Firm, in 
C.R. No. 488 of 1928 of the High Court, got a decree 
against the same jndginent-debior R. K. Misser and one. 

R. K. Misser was the decree-holder himself in 
C.R. No. 8321 of 1930 of the Small Cause Court 
of Rangoon. The judgment-debtors were P.V. Naidu 
and one. The P.M. Chettyar Firm on 30th July 
1934 got the Small Cause Court to issue an 
attachment by prohibitory order under Order XXI, 
rule 52, to the Registrar of. the High Court on the 
sum of Rs. 1,777-8-0 which was lying in High Cour? 
Execution Case No. 86 of 1934 to the credit of 
P.V. Naidu, the judgment-debtor in that case. A 

-payment order dated 31st July 1934 was received by 
‘the Small Cause Court some time before 4th August 
1934, and was transferred on that date-to the credit 


of R. K. Misser in the form of a deposit with the 


. Accountant-General. 


Then the present applicants, the N.M.L. Firm, | 


applied to the Small Cause Court in C.E. No. 7201 
of 1934 in execution of their decree in C.R. No. 9233 
of 1929 to “attach” the sum already attached by 
the respondent P.M. Chettyar Firm. All that was 
necessary for the N.M.L. Firm to do was to apply 
for rateable distribution. However, that is immaterial. 
The learned 2nd Judge of the Small Cause Court 
dismissed the application on the ground that the 
money sought to be attached had already been 
attached by the P.M. Chettyar Firm, and that the 
“attachment” of the N.L.M. Firm was too late. 

Section 73 (1) of the Code of Civil Procedure 
reads as follows : 

‘* Where assets are held by a Court and mcre persons than 
one have, before the receipt of such assets, made application to 
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the Court for the executicn of decrees for the payment of money 
passed against the same judgment-debtor and have not obtained 
satisfaction thereof, the assets, after deducting the costs of 


_ realization, shall be rateably distributed among all such persons :”.’ 


‘It was held. in Tiruchiltambala Chetti v. Seshay- — 


yangar and others (1) as long ago as 1881 by a 


‘Bench, including the Chief Justice, of the Madras 


High Court on the section as it formerly stood,— 
section 295 of the Code of Civil Procedure, which 
does not differ materially for the present purpose 
from section 73 (1) as it now stands,—that for an 
applicant for execution to be entitled to the benefit 
of this provision for rateable distribution, his appli- 
cation must not only have been made before the 
assets came into the hands of the Courf, but must: . 
also. be on the file and undisposed of. No reasons 
for the decision were given. It was merely said - 
that the Court so understood the wording of the 
section. This. decision was followed -in 1910 by . 
another Bench of.the same Court in T. Ranganatha 


~Tawker and another v: T. Seetharama:Chetly and 


another (2). 

In 1913 a Bench of the High Court of Calcutta 
in Byomkesh Chackrabaity v. Jatindra Nath Roy 
and others (3) came to the opposite conclusion, 
again without. much discussion, and without citing 
any previous authority on the subject. It was said .. 
there that when an application for execution had | 
been dismissed for non-prosecution the applicant 
was slill a person entitled to share in rateable 
distribution of the assets within the meaning of 
Order XXI, rule 90, and it was the duty of the 
Court to grant him relief on the basis of his right 





(1) (1834) LL.R.4 Mad. 383. (2) 7 M.L.T. 110. 
(3) 18 C.W.N. 1311. 
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which has accrued previously, for there was no 
suggestion that he had waived or abandoned his 
claim against the judgment-debtors. Another Bench 
of the same Court, including Mookerjee J., how- 
ever, came later to the same conclusion as the Madras 
High Court—Gopfal Chandra Bose and another v. 


Hari Mohan Dutt and others (1). It was remarked 


that if on an application for execution, it had been 
held that the decree had been satisfied or was 
barred by limitation, or if such application had been 
dismissed and was not pending at the time when 
the assets were realized (or “received” as the 
section now stands), no valid claim for rateable 
distribution could be made under section 73. 

I must’ respectfully agree with this enunciation 
of the law. -To hold otherwise,—to hold that an 
application made at any time prior to the receipt 
of the assets, and not pending or subsisting at the 
time of the receipt, would entitle the applicant for 
‘execution to the benefit of rateable distribution,— 
would lead to the absurdity that a person, whose 
application for execution would otherwise be time- 
- barred under Article 182 of the Limitation Act, 
_ could still apply for rateable distribution. To hold 
otherwise would be, moreover, contrary to the spirit 
and intention of section 73, the object of which 
is to prevent unnecessary multiplicity of execution 
proceedings and to obviate the necessity of many 
decree-holders each separately attaching and selling 
property, and to place all decree-holders on the 
same footing instead of allowing one to exclude all 
the others merely because he happened to be the 
first who had attached and sold the property. It 
was not intended that a decree-holder should be 


(1) 21 C.J.L. 624. 
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allowed to stand by doing nothing, and then reap 
the benefit of another decree-holder’s superior 
diligence. It is obvious that the word “ appli- 
cation”? cannot be unqualified. It must mean an 
application made in accordance with law, not barred 


by limitation, not yet satisfied, and capable of being 


satisfied, and, in my opinion, it must also mean 
an application still subsisting and pending, and not 
already disposed of, whether on the merits or by 
default. . aa 

For these reasons I consider that the order of 
the trial Court was correct, and the applicant was 
not entitled to rateable distribution. This appli- 
cation in revision will be dismissed ‘with costs, 


advocate’s fee Rs. 34. 





SPECIAL BENCH. 


Before Sir Arthur Pag , Kt, Chicf Justice, Mr. Justice Mosely, and | 
Mr. Justice Ba U.. 


IN THE MATTER OF AN ADVOCATE,* 


Advocate—Atlempt to bribe judicial officer—Professional miscondecl, 


An advocate who attempts to: bribe a judicial officer on behalf of his client 
is guilty of the grossest professional misconduct. Heis unfit to remain 2 
member of the legal profession, and should be struck off the Roll of Advocates. 


A. Eggar (Government Advocate). 
Zeya for the respondent. 


Pass, C.J.—In this case U Ba Htin, an advocate 
of the High Court, practising at Maubin, has been 
called on to show cause why he saould not be 
struck off the Roll of Advocates or otherwise punished, 
on the ground that he has been guilty of professional. 





* Civil Misc. Application No.. 6 of 1935 
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misconduct. The case was referred to the Bar 
Council, and an enquiry was held by a tribunal 
consisting of Mr. R. G. Aiyangar, President, Mr. 
K. C. Bose and U Kyaw Myint. 

The following charges were framed : 


“1. That you U Ba Htin having been engaged by U Tha Kyi 
of Théngwea to defend him in Civil Regular Suit Nos. 139 and 216 
of 1931 cn the file of the Township Judge’s Court of Maubin 
intimated by letter as per photographic copy of Exhibit A to the 
said U Tha Kyi that the Myodk had demanded Rs. 300 and that 
you were ‘ still bargaining with him trying to beat him down’ and 
thereby you are guilty of conduct unbecoming the profession of 
an advocate. You are hereby called upon'to show cause why you 
should not be struck off the Roll of Advocates or suspended from 
practice or otherwise punished. : 

2. That you U Ba Htin did receive from Ma Hnin Bwin 
wife of the said U Tha Kyi the sum of Rs. 300 to be given as a 
bribe to the Township Judge, Maubin, in order to induce him 
to decide the cases in favour of the said U Tha Kyi. You are 
hereby called upon to show cause why you should not be struck 
off the Roll of Advocates or suspended from practice or otherwise 
punished. 

3. That the said cases on the file of the Township Judge’s 

Court of Maubin were decided against the said U Tha Kyi and 
that you U Ba Htin, misappropriated the said sum of Rs. 300 
paid to you on behalf of the said U Tha Kyi by his wife 
Ma Hnin Bwin and thereby you are guilty of conduct unbecoming 
the profession of an advocate. You are hereby called upon to 
show cause why you should not be struck off the Roll of Advccates 
or suspended from practice or otherwise punished.” 
The members of the tribunal submitted separate 
reports, in each of which it was found that the first 
charge had been proved, but whereas Mr. Aiyangar, 
the President, also held that the second and third 
charges had been made out, the other members of 
the tribunal were of opinion that these charges had 
not been substantiated. 

Now, the material facts lie within a narrow com- 
‘pass. In 1931 two money suits were filed in the 
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Township Court of Maubin-against U Tha Kyi, who 
lives at Théngwa village, and the respondent Ba Htin 
was instructed to appear for the defendant. In each 
suit a decree was passed against the defendant on 
the Ist September, 1931. 

On receiving notice that the cases had been lost 
and that the decrees were to be executed against 


him U Tha Kyi, who is an old man of 79, became 


extremely perturbed, because during the course of 
the proceedings and before judgment had been 
delivered he had, so it was alleged, received a letter 
from his learned advocate, U Ba. Htin, written in 
Burmese (Exhibit A), the translaticn of which is as 
follows : 


“ Ko Tha Kyi—do nct worry. You may stay in peace. For 
the future there will be no necessity for you to come in connection 
with this case. Therefore be assured that everything is well and 
let ycur mind be in peace and contentment. Do not worry 
U Tha Kyi—Sir. ; 

: Sd. Me. Ba Trn Gin Burmese). 


The delay is due to the fact that the Myoék has demanded 
Rs. 300 (I am) still bargaining with him trying to beat him 


down. 
Sd. Mc. Ba HTIn (in English).” 


It was stated at the enquiry that Ma Hnin Bwin, 
the wife of U Tha Kyi, after the receipt of this 
letter had gone to Maubin and had paid Rs. 300 
to the respondent for the ‘purpose of bribing the 
Judge as therein suggested ; but that when he heard 
that the cases had been lost’ U Tha Kyi sent his 
wife to Maubin to demand the return of the money. » 
She was unsuccessful, the respondent telling her to 
come again 4 or 5 days later. 

Now, U Tha Kyi’s son, Po Thin, is the village 
headman ot Thongwa, sited U Tha Kyi consulted 
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him on the matter. It appears that after Po Thin 
and his brother Po Byu had failed to obtain repay- 
ment of the money from the respondent they showed 
the letter (Exhibit A) to U Thein Nyun, a pleader at 
Maubin, who advised them to have the letter photo- 
graphed as U Ba Htin might get possession of the 
original letter before the money was returned. This 
was done and three copies of the letter (Exhibit A) 
were obtained, of which one was given to Po Thin and 
two were retained by U Me, Thein Nyun’s father. 
U Ba Htin, on being shown the original letter by 


Po Thin, told him that he would return the money - 


if U Tha Kyi came for it. U Tha Kyi and his wife 
Ma Hnin Bwin then went to Maubin, and according 
to Ma Hnin Bwin she “ handed over the letter to 
U Ba Htin as he promised to return the money.” 
She added 


‘he asked for the letter and said that he would pay the 
money in four or five days’ time. I gave it to him because I 
believed him. I thought it would be easier to get the money if I 
returned the letter to him. I went to him again about four or five 
days later to make a demand, but he did not pay me. I did not 
go again. Later on U Po Byu sent his letter.” 


It was proved to the satisfaction of the tribunal 
that Exhibit A was one of the photographic copies 
of the original letter in U Me’s possession. Further, 
it was admitted by the respondent that subsequently 
a letter of demand for the repayment of the money 
was received by bim, but that be did not reply to it. 

At the conclusion of the evidence in support 
of the charges the respondent was asked by the 
President : 

“O, Do you want to make any statement in connection with 
the evidence already recorded to explain anything that appears. 
in it against you ? 
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A, Personally I have no wish to make a statement. I have 
given full instructions to my lawyer.” 


The case urged by U Zeya on behalf of the respon- 
dent was that the whole story is a concoction from 
beginning to end, and that the letter (Exhibit A) was 
fabricated and forged by U Pe Maung, a brother-in- 
law of the respondent, who was on bad terms with 
him. i 

[His Lordship, after discussing the evidence, held] 
that the inherent evidence from the documents 
themselves and the probabilities of the case support 
the oral testimony of the witnesses who came from 
Théngwa village, and I am clearly of opinion that 
the first charge has been made out against the 
respondent. 

In these circumstances itis unnecessary to discuss . 
whether the second and/or the third charges have 
been substantiated, although there does not appear 
to me any sufficient ground for disbelieving Ma Hnin 
Bwin’s evidence that she paid Rs. 300 to the respon- 
dent as alleged in the second charge if her evidence 
on the first charge is worthy of credence ; specially 
in view of the admission by the respondent that he 
had received the letter demanding the return of the 
money and yet had sent no reply to it. 

In this Province. complaints are frequently received 
by the High Court to the effect that attempts have 
been made to bribe the subordinate judiciary. The 
complaints are nearly always anonymous, but there 
is, I am sorry to say, ground for surmising that it is 
not an uncommen practice in some parts of Burma 
for unscrupulous litigants to have recourse to such a 
device in order to obtain a judgment in their favour. 
An advocate who stoops to such nefarious tactics is 
guilty of the grossest professional misconduct ; for by 
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such means, if successful, justice is both dishonoured 
and. betrayed. 

Each case turns on its own facts [see Re Hari 
Prosatina Mukerjee \1)|, and having carefully con- 
sidered the present case in all its bearings we have 
no doubt as to what is the proper order for the 
Court to pass. In our opinion, by his conduct the 
respondent has shown himself to be unfit to remain 
a member of the legal profession, and it is ordered 
tha’ his name be struck off the Roll of Advocates of 
this Court. 


Ba U, J.—I agree. 


Mosety, J.—I agree with my Lord the Chief 
Justice that the first charge against the respondent 
was fully proved. The three members of the tribunal, 
who were able to observe the demeanour and satisfy 
themselves of the veracity of the witnesses, were 
unanimous in their finding on this charge. It is 
impossible to suppose that these villagers of Théngwa 
would have lent themselves to making a false 


accusation against the respondent, and indeed the 


proceedings did not originate on any complaint by 
them. Ma Hnin Bwin, the principal witness, was 
certainly not eager to incriminate the respondent. 
It is evident from the report of the President of the 
tribunal that her statement that she did not know 
what became of the Ictter was not regarded as an 
answer as to what she did with the letter. Presumably 
she thought she was asked what the respondent did 
with the letter. The matter was cleared up when 
she was recalled. She was corroborated as to the 
letter by Po Thin and Po Byu and by the pleader 
Thein Nyun. The Burmese member of the tribunal, 


(1) 21 C.W.N. 516. 
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U Kyaw Myint, in his report lent much aid to the . 
opinion of the handwriting expert, and has given, I 
consider, conclusive reasons for believing that the 
letter which was the original of the photograph 
Exhibit A was written by the respondent. ae 

I agree that there was no sufficient reason for 
disbelieving Ma Hnin Bwin’s evidence that the Rs. 300 
was paid to the respondent. She was presumably 
assisting U Tha Kyi in his business, and a busy 
woman may well have forgotten after an interval of | 
two years whether the money was paid in one or 
two instalments. I do not agree with the member 
of the tribunal, Mr. Bose, that the money could not 
have been paid: to the respondent without any further 
communication from him, and U Kyaw Myint is. 
certainly mistaken when he says that the wording of 
the letter is against any payment having been made. 
after the receipt of it. The letter does not indicate 
that the respondent had any money of U Tha Kyi’s 
in his hands. It may be thal these two members of. 


- the tribunal were right in holding that there was 


technically insufficient evidence to substantiate the 
second charge, but, as I have said, there was no 
ground for discrediting Ma Hnin Bwin’s evidence. : 

_I agree that the only fitting punishment is to 
order that the respondent's name be struck off the 
Roll of Advocates of this Court. 
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Before Sir Arthur Page, Kt., Chicf Justice, and Mr. Jus ice Mya Bu, 


THE BURMA DAIRY CO. 
v. 
D. R. DESAI* 


Insolvency—Application for discharge—Crininal proceedings against insolvent 
—Complaint when to be made—Chances of successful prosccution—Public 
interest—Preliminary itiguiry—Notice to insolvent—Presidency-Towns 
Insolvency Act IV of 1909}, s. 104. 

It is not necessary, and in many cases undesirable, that the Court should 
order that a complaint be made under s. 104 of the Presidency-Towns 
Insolvency Act at the hearing of an application for discharge. 

J.M. Lucas v. Official Assignee of Bengal, 24 C.W.N. 418—referred to. 

Different considerations apply when the Court is called upon to decide 
whether, and if so upon what terms, an insolvent should be granted his 
discharge, and whether ihe Court should exercise the powers which it possesses 
under s. 104, In considering whether a complaint should be made under 
s. 104 the Conrt has not only to take into account the probability of the criminal 
proceedings being successful or the reverse, but also must determine upon a 
consideration of the case as a whole whether it is desirable in the public interest 
that an example should be made of an-insolvent whose conduct has been so 

bad that criminal proceedings ought to. be taken against him as a deterrent 

against the same or siinilar offences being committed by other insolvents. 

The Court can proceed under s. 104 with or without a preliminary inquiry 
being made, but it is often of great importance to the insolvent that he should 
have an opportunity of explaining to the Court why criminal proceedings 
should not be initiated against him. 

Jewraj v. Dayal Chand, 1.0.R. 55 Cal. 783—referred to. 


x. C, Sanyal for the appellants. At the time of 
the hearing of an application for the discharge of an 
insolvent the Court is only concerned with -whether 
the discharge should or should not be granted. The 
Court is not concerned at that stage with the question 
whether, on the facts disclosed, the insolvent has 
committed any offence under s. 104 of the Presidency- 
Towns Insolvency Act ; although, of course, the Court 


* Civil Misc. Appeal No. 134 of 1934 from the order of this Court on the 
Original Side in Insolvency Case No. 82 of 1930. 
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may, if it chooses, pass orders “under that section. — 
As to the proper time of moving the Court under 
s. 104, see Lucas v. Official Assignee, Bengal (1). 


Dadachanji for the respondent. The appellants 
had filed a long list of objections to the application © 
for discharge by the insolvent, and therein they had 
specifically prayed for an enquiry into. the conduct 
of the insolvent, and the offences committed by him 
under s. 103 of the Act. Applications to take criminal 
action against an insolvent are usually made and 
heard at the time of hearing his application for 
discharge. The learned Judge in insolvency was 
justified in characterizing the appellants’ application 
as an appeal from the order of Sen J. It would 
have been an application for review if it had been 
heard by Sen J. 

It is the usual practice, and only fair to the 
insolvent, that the Court should give him notice 
before taking action under s. 104 of the Act. 


Pace, C.J.—This appeal must be allowed. 

An application for his discharge from insolvency 
was filed by the respondent, and objections to his 
discharge were presented on behalf of the petitioning 
creditors, who are the appellants. In due course 
the application was heard by Sen J. sitting in insol- 
vency, and the cisenaiae of the respondent was 
refused. 

Now, in the cients to -the respondent’s 
discharge which were filed on behalf of the appel- 
lants, the appellants inter alia prayed that | 


(8) an enquiry may be held into the conduct of the insol- 
vent, especially with regard. to the offences committed by him 
under section 103 of the Act ; 


(1) 24 C\W.N, 418. 


VoL. XIIT] RANGOON SERIES. 


(c) a complaint may be lodged against the insolvent to stand 
his trial in a criminal court as sanctioned by law and for such 
purpose all necessary orders and directions may be passed.” 
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The prayers (b) and (c) were not referred to in the p. R. Desat, 


order of Sen J. refusing the respondent’s application 
for discharge. Further, we are informed that, except 
that the learned advocate for the appellants read the 
document containing his objections, no reference 
was made to this subject at the hearing of the 
application for the discharge of the respondent. 

On the 4th July, after Sen J. had passed the 
order refusing the respondent his discharge, the 
learned advocate for the appellants prepared the 
petition out of which the present appeal arises, 


praying 


“ (a) that an enquiry may be held under the provisions of | 


section 104 of the Presidency-Towns Insolvency Act into the 
conduct of the insolvent for having committed offences cognizable 
under section 104 of the said Act; 

(b) that pending the said enquiry the bond aseenied by the 
insolvent for his due appearance may not be cancelled ; and 

(c) that for such purpose all necessary orders and directions 


may be passed.” 


On the same day an affidavit in support of the 
application was sworn by the agent and attorney of 
the appellants. Mr. K.C. Sanyal, the learned advocate 
for the appellants, has informed the Court that he 
endeavoured on that day to obtain an opportunity 
of presenting this application to Sen J., because he 
was apprehensive that the respondent might abscond. 
He was unable, however, to see Sen J. on the 4th 
July. On the following morning, however, Sen J. 
directed him to file the application, and to take 
steps that due notice thereof should be served upon 
the respondent. On the 9th of July the present 
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application was filed, and the Deputy Registrar 
ordered notice thereof to be served upon the respon- 
dent, and fixed the 17th July as the date of hearing. 
On that day Mr. Dadachanji, the learned advocate 
for the respondent, applied for an adjournment of 
the hearing of the application, and his application 
was granted by Sen J. The application was eventually 
heard by Braund J., who was then the learned Judge 
appointed to take insolvency matters. On the 9th 
of August 1934 Braund J. dismissed the application 
upon the ground that 


“it amounts, in my opinion, to nothing short of an appeal 
from the exercise of the discretion of the Court by Mr _ Justice 
Sen in making no order for an enquiry under section 104. It is, 
in my judgment, implicit in the learned Judge’s judgment that he 


‘is not disposed to set in motion the powers of the Court under 


that section.” 


Against this order of Braund J. the present appeal 
has been presented. With all respect to Braund J. 
we find ourselves unable to construe the meaning 
and effect of the order passed by Sen J. on the 4th 
July 1934 in the way that found favour with the 
learned Judge in insolvency. It appears to me to be 
plain that Sen J. in passing orders on the application 
of the respondent for his discharge did not, and did 
not affect to, consider or determine the question 
whether the Court should take action against the 
insolvent under section 104 of the Presidency-Towns 
Insolvency Act. We are informed that after hearing 
the petition of the respondent, the report of the 
Official Assignee, and the objections filed on behalf 
of the appellants Sen J. took the view that it was’ 
manifest that the respondent must be refused his. 
discharge ; the learned Judge observing that “ there 
is no doubt that in this case almost every, ground 
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for refusing the discharge of an insolvent enumerated 
in section 39 of the Presidency-Towns Insolvency 
Act exists.” In the course of his order the learned 
Judge stated that : 


“ After hearing the advocate for the petitioning creditor 
I was satisfied that this was a case in which the insolvent’s 
discharge must be refused, and therefore called upon the insolvent’s 
advocate at least to satisfy me as regards the alleged sale of 
the Tarawe Stores to one Gazi Shah in June 1929 . . . He 
admitted also that this is not a case in which he could ask 
the Court to give his client an unconditional order for 
discharge. In the circumstances I did not desire to hear him 
any further, nor did he ask that he be allowed to address the 
Court on otbeyr features of the case.” 


Sen J. then proceeded to discuss certain other 
.aspects of the case, and after referring again to the 
transaction in connection with the sale of the 
Tamwe Stores stated 


“in my opinion this transaction shows that in June 1929 this 
insolvent was making away with the available assets of the 
frm and was not at all concerned about payment to the creditors 
of the firm. In the present state of the case I am nct 
prepared to say this transaction was fraudulent, but it is 
certainly highly suspicious, and the conduct of the insolvent 
in this transaction certainly entitles him to no consideration as 
regards the granting of his personal discharge or the imposing 
of conditions ou such discharge.” 


J am inclined to think that the words “in the 


present state of the case’ should read “at the 
present stage of the case ”’, and that the words as 
they now stand are found in the order is probably 
due to some fault in transcribing what the learned 
Judge said. This, I think, must be so because the 
learned Judge in the preceding sentence had 
pointed out that the transaction in connection with 
the Tamwe Stores “ shows that the insolvent was 
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making away with the available assets of the firm.” 
As I apprehend his judgment what was in the 
learned Judge’s mind was that for the purpose of 
disposing of the application for discharge it was. 
unnecessary to do more than to point out that the 
transaction in connection with the Tamwe Stores 
plainly disentitled the insolvent to any consideration 
as regards the granting of his personal discharge or 
the imposing of conditions on such discharge. 
Sen J. then proceeded to refer to the admitted fact 
that the insolvent had transferred promissory notes 
of the.face value of Rs. 26,000 to various creditors, 
and concluded his order by stating © 


“I am satisfied from all the facts appearing in this case that _ 
the insolvent has made out no case whatever for the . 
imposing of terms for his discharge, and that in the 
circumstances the only order that can be passed jis to refuse 
his discharge.” ; 


Now, it is common ground that Sen J. did not 
in fact make any reference in his order to the 
prayer in the appellants’ objections that the Court 
should take action under section 104, and having 
regard to what took place at the hearing before 
him I cannot persuade myself that Sen J. either 
applied his mind to that matter or affected to 
consider or determine it. The subsequent events 
also support this view, because, if Sen J. had been 
under the impression that he had already determined 
that proceedings should not be taken against the 
insolvent under section 104, he would not have 
acted in the manner in which he did when Mr. Sanyal 
on behalf of the appellants made the application — 
under consideration to him on the 5th of July, nor 
would the learned Judge, in my opinion, on the 
7th of July have granted the application of 
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Mr. Dadachanji on behalf of the respondent for 
an adjournment of the hearing of the application. 
Further, if Sen J. had purported to dispose of the 
prayer raised by the respondent in his objection 
relating to section 104 one would have expected 
that the learned advocate for the respondent 
would have applied to the learned Judge in 
insolvency on appeal from the order of the Deputy 
Registrar when the present application was filed, 
and it was ordered that notice should be issued to 
the respondent. That, however, was not done. It 
appears that the insolvent, so far from urging that 
the application of the appellants did not lie, applied 
to Sen J. that the hearing of the application should 
be adjourned. With all respect to the learned 
Judge in insolvency I am of opinion that at the 
hearing of the application for the insolvent’s 
discharge Sen J. neither heard nor determined nor 
purported to hear or. determine the question 
whether the Court should exercise the powers with 
which it was vested under section 104. Having 
regard to certain observations in the judgment of 
Braund J. it is, I think, desirable that we should 
point out that it 1s open to the Court at any stage 
of the proceedings after the adjudication order has 
been passed, and even after discharge, to exercise 
the discretion with which it is vested under section 
104. But, as pointed out by Jenkins C.J. in 
J. M. Lucas v. Official Assignee of Bengal (1) 


“though no invariable rule can be laid down it is ordinarily 
undesirable to institute criminal proceedings until the deter- 
nunation of civil proceedings in which the same issues are 
involved. Ht is too well known to need elaboration that 
criminal proceedings lend themselves to the unscrupulous 


{1) 24 C.WLN. 418 at p. 424. 


531 


1935 


THE 
BURMA 
Dairy Co. 


vu 
D. R. Desar. 


PaGE, C.J. 


532 


1935 
THE 
BURMA 
Dairy Co. 


vw. 
D, R, DEsat. 


’ Pace, CJ. 


INDIAN LAW REPORTS. [VoL. XIII 


application of improper pressure with a view to influencing the 
course of the civil proceedings : and beyond that there is the 
mischief illustrated by this case of criminal proceedings being 
instituted with an imperfect appreciation of the facts where 
they have not been ascertained in the more searching investi- . 
gation of a Civil Court.” 


I am further of opinion that it is not necessary, 
and in many cases that it would be undesirable, 
that the Court should order that a complaint be 
made under section 104 at the hearing of an 
application for discharge. Different considerations 
arise when the Court is called upon to decide 
whether and if so upon what terms an insolvent 
should be granted his discharge, and whether the 
Court should exercise the powers which it possesses 
under section 104. In considering whether a com- 
plaint should be made under section 104 the Court 
has not only to take into account the probability of 
the criminal proceedings being successful or the 
reverse, but also must determine upon a consider- 
ation of the case as a whole whether it is desirable 
in the public interest that an example should be 
made of an insolvent whose conduct has been so 
bad that criminal proceedings ought to be taken 
against him, as a deterrent against the same or 
similar offences being committed by other insolvents. 
Of course, in any case the Judge is at liberty to 
proceed under section 104 with or without a 
preliminary enquiry being made, and in this connection 
reference may usefully be made to the observations of 
Suhrawardy and Graham JJ. in Jewraj Khariwal v. 
Dayal. Chand Jahury (1). Further, I respectfully 
agree with Braund J. that “an application under 
section 104 is not one in which the insolvent 


(1) (1927) LL.R. 55 Cal. 783. 
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against whom proceedings are proposed is entitled 
to take part, unless invited to do so by the Court”, 
but with due deference I do not agree with the 
learned Judge in thinking that where an insolvent is 
not heard on an application under section 104 “ the 
insolvent is not thereby prejudiced in any way, 
because in the event of proceedings by way of 
prosecution being instituted he has, of course, ample 
opportunity of appearing and defending himself in 
those proceedings when launched.” 

It depends on the circumstances ; and, in my 
opinion, it may often be of great importance to the 
insolvent that he should have an opportunity of 
explaining to the Court the reasons why he 
contends that the Court should not proceed to the 
extreme limit of making a complaint under section 
104 against him in a Criminal Court. 

In the present case notice of the application was 
given—and in my opinion rightly given—to the 
respondent. 

Now, the learned Judge in insolvency has 
_ dismissed the present application upon the ground 
that it was not open.to him to hear or determine it 
on the merits. For the reasons that we have stated 
the appeal will be allowed, the order from which 
the appeal is brought set aside, and the proceedings 
returned to the learned Judge sitting in insolvency 
for the application to be heard and determined on 
the merits according to law. 


Mya Bu, J.—I agree. 
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APPELLATE CIVIL. 


Before Mr. Justice Mosely and Mr. Justice Dunkley. 


P.M. CHETTIAR FIRM 
v. 
A.KA.C.T.A.L. CHETTIAR FIRM.* 


Insolvency—Exccution of decree against debtor during peridency of insolvency 
petition—Notice to executing Court— Power of executing Court to sell 
attached property—Application for delivery of ‘debtor's property to 
Receiver essential to prevent salc—Attaching creditor’s rights as against 
Receiver—Receiver’s powers exercisable by Insolvency Court where no 
Receiver is appointed—Direction of sale by Insolvency Court to 
Executing Court—Provincial Insolvency Act (V of 1920), ss. 51, 52, 58. 

There is no provision in the Provincial Insolvency Act which prohibits 
a Court executing a decree. from selling the jidgment-debtor’s properly 
merely because notice has been given that an insolvency petition by him 
or against him has been admitted. It is only when an application is made - 
to the executing Court for the delivery of the ‘property that the Court is 
required by s. 52 of the Act to direct the property, if in its possession, to 
be delivered to the Receiver. In the absence of such an Lisi i the 
Court is at liberty to sell the -property. 

Ralla Ram v. Mal, 80 1.C. 509; Tirpit sie v. M.R. Das, ALR. 
(1930) Pat. 406—referred to. 

§. 51 merely enacts that the attaching erediter shall not be entitled to 
the benefit of the execution as against the Receiver, It is immaterial 
whether a Receiver has been appointed or not, as, under s. 58 of the Act, 
where no Receiver is appointed, the Court has all the rights of and may 
exercise all the powers conferred on a Receiver. under the Act. 

The Insolvency Court has no power to direct a sale by the executing 

Court. : : 


Chari for the appellants. The Insolvency Court 
(the District Court) had no jurisdiction to pass an 
order permitting the respondent to execute his money 
decree against the appellant. The order complained 
of is in effect a direction by the Insolvency Court 
(the District Court) to the executing Court (the 
Assistant District Court). 


* Civil Misc. Appeal No. 168 of 1934 from the order of the District 
Court of Pyap6én in. Insolvency Case No, 30 of 1932. 
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As no adjudication of the debtors had taken place 
s. 52 of the Provincial Insolvency Act applied, and 
the executing Court was bound to direct the delivery 
of the property to the Receiver. Mahasukh J haver- 
das v. Valibhai Fatubhai (1). 


Basu for the respondent. S, 28 of the Act applies 
only after adjudication, and there is no specific provi- 
sion dealing with a creditor’s application for execution 
befcre adjudication. But s.4 of the Act is couched 
in very wide terms, and as soon as a petition in 
insolvency is filed by a debtor the Insolvency Court 
assumes full jurisdiction over his affairs. The Insol- 
vency Court was perfectly competent to pass the 
order it did in this case, which was, in fact, obtained 
in answer to the objection raised by the appellant 
that leave of the Insolvency Court had not been 
obtained. The appellant cannot blow hot and cold 
at the same time. S. 52 of the Act has no appli- 
cation to the facts of this case because there was no 
Receiver to take charge of the properties. If the 
respondent is refused permission to execute his decree 
the property will go back to the debtor ; moreover, 
the appellant is purposely. delaying his adjudication 
as long as possible. 

Durga Saran v. Beni Prasad (2); Tirpit Thakur 
v. Mahanath Ramperkash (3) ; Ralla Ram v. Ram 
Labhaya (4). 


MoseLy, J.—The respondents, the A.K.A.C.T.A.L. 
Firm, applied on the 20th August, 1932, in Insol- 
vency Case No. 30 of 1932 of the District Court of 
Pyapon, for the adjudication of the appellants, the 
P.M. Chettiar Firm, as insolvents. The case was 


(1) 36 Bom, L.R. 455. (3) ALR. (1930) Pat. 406. 
(2) 31 All. LJ. 1342. (4) 6 Lah. LJ. 232. 
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much delayed by the P.M. Firm delaying to produce 
their accounts and by contests over a receivership. 
The present position is that there is only an interim 
receiver of the rents of certain paddy lands. Besides 
the petitioning firm, there are othe rcreditors for a 
large amount. On the 22nd May, 1933, the petition- 
ing firm filed Suit No. 26 of 1933 in the Assistant 
District Court of Pyapén for their debt, which’ 
was one of over Rs. 12,700 due on a promissory 
note, and they obtained a decree on the 29th 
August 1933. There are two cases now pending in 
the Assistant District Court in execution of that 


-decree, Nos. 4 and 32 of 1934. An intermediate © 


application for execution, No. 18 of 1934, was dis- 
missed by the Assistant District Court on the ground | 
(pleaded by the judgment-debtors) -that no leave of 
the Insolvency Court, that is of the District Court, 
had been obtained. It is clear, therefore, that notice 
of the insolvency petition had been given to the 
executing Court. After the dismissal of Execution 
Case No. 18 the petitioning creditor applied for per- 
mission to the District Court to execute his decree 
in the Assistant District Court, and permission was 
granted on two conditions (1) that the sale proceeds 
must be kept in deposit in Court for rateable distri- 
bution among creditors in case of adjudication, and 
(2) that no set-offs were to be allowed, but the 
purchase price must be deposited in Court in full. The 
present appeal by the P.M. Firm is against this order’ 
on the ground that it is contrary to section 52 of 
the Provincial Insolvency Act. 

The relevant sections of the Act are sections 51 
and 52. Section 51 (1) reads: 


“Where execution of a decree has issued against the pro- 
perty of a debtor, no person shall be entitled to the benefit of 
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the execution against the receiver except in respect of assets 
realized in the course of the execution by sale or otherwise 
before the date of the admission of the petition.” 


In the old Act of 1907 the corresponding section 
No. 34 read 


“* * * except in respect of the assets realized in the 
course of the execution by sale or otherwise before the date 
of the order of adjudication.” 


Section 52 reads: 


“Where exccution of a decree has issued against any pro- 
perty of a debtor which is saleable in execution and before 
the sale thereof nolice is given to the Court executing the 
decree that an insolvency petition by or against the debtor 
has been admitted, the Court shall, on application, direct the 
property, if in the possession of the Court, to be delivered 
to the receiver, but the costs of the suit in which the decree 
was made and of the execution shall be a first charge on 
the property so delivered, and the receiver may sell the 
property or an adequate part thereof for the. purpose of 
satisfying the charge.” 


In the two execution cases in question the pro- 
perty has been attached, and it is therefore property 
in the possession of the Court, as was pointed out 
in an unauthorized ruling cited—Tirpit Thakur v. 
Mahanath Ranperkash Das (1). In these execution 
cases the debtor firm objected to the execution on 
the ground that leave of the Insolvency Court had 
not been obtained, a ground which is entirely incon- 
sistent with the present grounds of appeal. It was 
assumned in cases under the Act of 1907 that there 
was nothing in law to prevent a decree-holder from 
continuing to execute his decree up to the date when 
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an order for adjudication was passed [Ishri Prasad 
v. Gopi Nath (1); Din Dayal v. Gur Saran Lal (2); 
Madhu Sardar v. Khitish Chandra Banerji (3)]. 
There are only unauthorized reports of cases deal- 
ing with the question whether an’ executing Court 
under the Act of 1920 can proceed in execution to 
sell property of a judgment-debtor after the date of 
a petition by or against that debtor in insolvency 
has been admitted, but before he has been adjudi- 
cated. In Ralla Ram v. Ram Labhaya Mal (4) 
it was said that there was no provision in the 
Provincial Insolvency Act which prohibits a Court 
executing a decree from selling the judgment-debtor's 
property merely by reason of its having been given 


‘notice that an insolvency petition by him (or against 


him) has been admitted. It is only when an appli- 
cation is made to the executing Court for the delivery 
of the property that the Court is required ‘by section 
52 of the Act to direct the property, if in its posses- 
sion, to be delivered to the receiver. In the absence 
of such an application the Court is at liberty to 
sell the property. 

This would appear to be correct on the face of 
it. Section 51 merely enacts that the attaching 
creditor shall not be entitled to the benefit of the 
execution as against the receiver. I would remark 
here that it does not appear to me to make any 
material difference whether a receiver has been 


‘ appointed or. not as, under section 58 of the Act, 


where no receiver is appointed, the Court shall 
have all the rights of and may exercise all. the 
powers conferred on a receiver under the Act. The 
decision in Ralla Ram's case (4) was assumed to 


(1) (1912) TLR, 34 All. 628, (3) (1914) LLL.R. 42 Cal. 289, 
(2) (1920) LLL.R. 42 All. 336. (4) 80 L.C. 509, 
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be correct in Tirpit Thakur’s case (1). There is one 
case which appears to be to the contrary effect,— 
Mahasukh Jhaverdas v. Valibhai Fatubhai (2), but 
that .decision went on the point that property 
attached is property in the possession of the Court, 
and it is not clear there whether application had 
been made to the attaching Court to deliver the 
property to the. receiver under section 52 or not. 
‘Two other cases quoted—Durga Saran v. Beni Prasad 
{3) and Ramgopal Ram Parshad v. Gulua Mal Ghasi 
Ram (4) are to the effect that section 52 contem- 
plates the existence of a receiver with full powers. 
As I have said, section 58 would appear to be 
against this. 

The executing Court had power, I consider, to 
. direct the property to be sold if no application 
‘under section 52 was made to it. Admittedly no 
such. application was made. There is no provision 
in the Act for the Insolvency Court to allow or 
direct a sale by the executing Court with or without 
any conditions, and for this reason, therefore, we 
are bound to hold that the order of the Insolvency. 
Court was without jurisdiction. It was in itself a harm- 
less order inasmuch as it merely directed,—what is 
laid down by Jaw,—that the sale must be for the 
benefit of the general body of creditors, and it 


imposed, therefore, a condition which the executing. 


Court will have to impose if the property is sold, 
‘that only cash bids be allowed. These matters, 
however, must be left to the executing Court, where 
sale will proceed if no application is made under 
section 52. J would remark here that if such an 
application is to be made under section 52 it would 
be advisable for the Insolvency Court to appoint an 


(1) A.LR. (1930) Pat. 406. (3) 31 All. L.J, 1342. 
12} 30 Bom. L.R. 455. (4) A.LR. (1930) Lah. 851. 
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interim receiver with powers to act under section 52, 
or grant to the present interim receiver under section. 
20 of the Act such powers. I would also remark 
that the adjudication should now be proceeded with: 
with proper despatch. I understand that a duplicate 
file has been opened, and in case of further appeal. 
to this Court there should be no more of the delays. 
that have happened in the past. The order in 
question will be formally set aside. Under the 
circumstances there will be no order as to costs of 


this appeal. 


DUNKLEY, J.—I agree. 


FULL BENCH (CRIMINAL). 


Before Sir Arthur Page, Kt, Chief Justice, Mr. Justice Mya Bu, and 
Mr. Justice Dunkley.— 


KING-EMPEROR 
Vv. 


MAUNG BO MAUNG.* 


Public servant—Sauction to prosecute—Criminal Procedire Code (Act Vo if 1898),. 
s, 197 (1)—Delegalion Rules, 1926, rule 4—“ L” Circular No. 48 of 1926— 
Appointment of assistant accountants in the Treasury—Appointment aud 
removal by Deputy Commiéissioner—Deputy Commissioner not the agent 
of Local Government for the purpose of appointment and removal— 
Charge of criminal breach of iim! Seg not an offence in discharge 
of duty. : 

Rule 4 of the Delegation Rules, 1926, made by the Secretary of State 
for India empowers the Local Government in respect of the subordinate: 
services, not merely to delegate the power of appointment and removal to- 

a subordinate authority, but to authorize such subordinate authority indepen- 


dently so to appoint or remove. In virtue of this power the Local Govern-: 


ment by “L” Circular No. 48 of 1926 has authorized the Deputy Commis- 
sioner to appoint assistant accountants in the Treasury in his district, In. 
making such appointments the Deputy Commissioner does not act for or 
on behalf of the Local Government ; the power of appointment and by 
implication the power of removal.and dismissal from office of such. subor-. 





* Criminal Revision No. 240 of 1935 arising out of the order of the First 
Additional Magistrate of Prome in Criminal Trial No. 17 of 1935. 
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dinate officers is absolutely vested in the Deputy Commissioner. Rule 4 
is not abrogated by, and is not inconsistent with, the rules made by the 
‘Secretary of State in 1930. 

Consequently, no sanction of the Local Government is necessary under 
-s. 197 (1) of the Criminal Procedure Code for the prosecution of an assistant 
-accountant in a sub-treasury for an offence under s. 409 of the Indian 


Penal Code. 
Moreover, in committing such an offence the officer cannot be said to be 


acting in the discharge of his official duty. His office has merely provided 
him with the opportunity of committing the offence. 
Kyaw Htin v. Ah Yoo, 1.L.R. 12 Ran. 530—distinguished. 


A. Eggar (Government Advocate) for the Crown. 
If a person is, in fact, removable from his office 
‘without the sanction of the Local Government or 
some higher authority no sanction under s. 197 of 
the Criminal Procedure Code is necessary for prose- 
-cuting him for an offence committed by him. The 
_ assistant accountant in the present case was appointed 
“by the Deputy Commissioner under “ L” Circular 
No. 48 of 1926. Under s. 96B (2) of the Govern- 
ment of India Act the Secretary of State for India 
in Council may make rules for the classification of 
the Civil Services in India and their conditions of 
service. The rule-making power in this behalf may 
be delegated to Local. Governments. Rules were 
made by the Secretary of State in 1924 (Gazette 
of India, 1924, Part I, p. 552) for the classification 
of the Civil Services in India. These rules have 
been superseded by a new set of rules in 1930, 
but rule 7 of these rules saves all old rules not 
inconsistent with the new provisions. Rule 4 of 
the old rules defined subordinate services (in which 
is included the office of an assistant accountant), 
and under tule 15 powers of punishment as regards 
subordinate services were delegated to the Local 
Government. Rule 4 of the Civil Services (Governors’ 
Provinces) Delegation Rules, 1926, appearing “on 
p- 17 of the Local Government Circulars, Vol. 2, 
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1935 delegated to the Local Government the power to 
Kive- make rules regulating the conditions of service of 
ier aks subordinate services. In the exercise of the above 
Mavens Bo powers the Local Government has made further 
rules for subordinate services, Local Government 
Circulars (Vol. 2), and in cases not specifically 
provided for in the various items in the schedule 
annexed to the rules the last item of that schedule 
gives the appointing authority power to dismiss: 
its appointees: An assistant accountant will come 
within this item and s. 197, therefore, can have 

no application. 

The decision in Kyaw Htin v. Ah Yoo (1) does 
not correctly state te Jaw. It should really have 
been based on the Excise Act. With similar 
materials the Court in Emperor v. Jalal-ud-din (2) 
took a contrary view. 

In Cr. Rev. No. 114B of 1935 a learned Gao 
of this Court followed the decision in Kyaw Htin v. 
Ah Yoo ; but there again the judgment should have 
been based on the Rangoon Town Police Act. 

S. 197 was not intended to give protection to 
all public servants because if that were so it would 
have been very ‘easy for the Legislature to have 
said “all civil servants of the Crown ”’ instead of 
a public servant “ not removable from his office 
save by or with the sanction of a Local Govern- 
ment.” See also Mahamad Yasin v. E mperor (3) 5 
In re Reddy Venkayya (4). 


Thet Tun for the respondent. The Circular shows 
that the Deputy Commissioner was acting as the 
delegate of the Local Government in making appoint- 
ments. The Treasury Department is in fact an 





(1) LL.R. 12 Ran. 530. | (3) LL.R. 52 Cal. 431, 
(2) LL.R. 48 All, 264. (4) 12 M.L-T. 351. 
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prosecuted before the Ist Additional Special Power 
Magistrate of Prome for an alleged offence of criminal 
breach of trust as a public servant under section 
409 of the Indian Penal Code. Maung Bo Maung at 
the time when he was prosecuted was an assistant 
accountant employed at the Thégén sub-treasury, 
and in that capacity he was a public servant within 
the meaning of that term as used in section 197 
of the Code of Criminal Procedure (Act V of 1898). 
‘Section 197 (1) of the Code runs as follows : 


“When any person who is a Judge within the meaning of 
section 19 of the Indian Penal Code, or when any Magistrate, 
‘or when any public servant who is not removable from his office 
save -by or with .the sanction of a Local Government cr some 
higher authority, is accused of any offence alleged to have been 
committed by him while acting or purporting to act in the 
discharge of his official duty, no Court shall take cognizance of 
such -offence except with the previous sanction of the Local 
Government.” 


In the present case the sanction of the Local 
Government has not been obtained, and the Ist 
Additional Special Power Magistrate before whom 
the case was tried was of opinion that sanction was 
necessary as the case fell within section 197 of 
the Code. In these circumstances the Ist Addi- 
tional Special Power Magistrate directed “that the 
accused Maung Bo Maung be released as far as 
this case is concerned.” 

It may be well to point out that a direction 
in that sense is not a form of order known to 
the law. The learned Government Advocate has 
now applied for revision of this order upon the 


MAunNG. 
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ground that in the circumstances of the present 


case the sanction of the Local Government was 
not required. That depends upon whether Maung 
Bo Maung was a “ public servant who is not 
removable from his office’ save by or with the 
sanction of a Local Government or some higher 
authority.” If what had happened had been that, 
the appointment of an assistant accountant of the 
Treasury lying with the Local Government, the 
Local Government had merely authorized . some 
other person or authority to make the appointment 
for them I am of opinion that the appointment 
of Maung Bo Maung would have been an appoint- 
ment by the Local Government, and inasmuch as 
the power of appointment connotes the power of 
dismissal [see section 16 of the General Clauses 
Act (I of 1898)], it would have followed that the 
power to remove Maung Bo Maung remained 
vested in the Local Government, and Maung Bo 
Maung would be a person who was “ not remov- 
able from his office save by or with the sanction 
of the Local Government.” I respectfully agree 
with the following observations of Coutts Trotter J. 
that are referred to in Kyaw Hlin v. Ah Yoo (1): 


“In my opinion the delegation by the Local Government of 
its power. to a special officer only means that the Local Govern- 
ment performs that act itself through the medium cf a parti- 
cular officer as the channel through which it is done ; and it 
is an ordinary case of qui facit per alium facit per se. It isno 
doubt done in accordance with that delegation, but nevertheless 
it®remains the act of the Local Government.” 


On the other hand if the power of. appointing 
Maung Bo Maung assistant. accountant of the 


‘Treasury had duly been transferred to some - other 





(1) (1934) LL.R. 12 Ran. 530,. 533. 
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authority by the Local Government or otherwise 
then, inasmuch as the power of appointment 
involves the power of removal, the sanction of the 
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be necessary, because Maung Bo Maung would not 
be a public servant “ not removable from his office 
save by or with the sanction of the Local Govern- 
ment.” The determination of the present case, there- 
fore, depends upon whether or not the power of 
appointment and removal of assistant accountants 
in the Treasury had been duly conferred upon or 


transferred to some authority other than the Local. 


Government. 


Now, under section 96B (1) of the Government. 


of India Act it is provided that in the case of 
every person in the civil service of thé Crown in 
India “no person in that service may be dismissed 
‘by any authority subordinate to that by which he 
was appointed,” and by section 96B (2) 


“the Secretary of State in Council may -make rules for 
regulating the classification of the civil services in India, the 
methods of their recruitment, their conditions of service, pay 
and allowances, and discipline and conduct. Such rules may, 
to such extent and in respect of such matters as may be 
prescribed, delegate the power of making rules to the Governor- 
General in Council or to local governments, or authorise the 
Indian Legislature “ local legislatures to make oes regulating 
the public services.’ 


- Now, on the 27th of April 1926 the Secretary of 
State under the rules passed on that date in rule 4 
prescribed that 


“4. (1) Notwithstanding anything contained in any rule made 
under, or confirmed by, the Government of India Act, the power 
to make rules regulating the conditions of service, pay, allowances, 
and pensions of provincial and subordinate services and of 
officers holding special posts is hereby Celegated to the Lccal 
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Governments of Governors’ Provinces provided that no such rule 
(not being a rule regulating compensatory allowances) shall 
adversely affect any person who was a member of a provincial or 
subordinate service or was holding a special post on the 9th March 
1926.” 


We are of opinion that Maung Bo Maung as an 
assistant accountant was a member of the subordinate 
service. 

On the 5th of November 1926, as appears from 
“L” Circular No. 48 of 1926, the Local Govern- 
ment made certain rules imfer alia regarding the 
appointment of treasury accountants, and under 
rule 4 it is laid down that 


“the grade of Assistant Accountant is common both to the 
Headquarters Treasury and to the Sub-Treasury establishment. 
The sanctioned scale of pay is Rs. 45—5—70 and appointments to. 
this grade are made by the Deputy Commissioner from candidates. 


-who must be qualified under the Clerkship Rules.” 


Now, Maung Bo Maung was appointed assistant 
accountant of the Treasury, Thegon, on the 24th Sep- 
tember 1929, and he was appointed to that position 
by the Deputy Commissioner. It follows, therefore, 
that the Deputy Commissioner is the authority with 
power to remove or dismiss him from his office. 

On the 19th June 1930 the Secretary of State for 
India in Council, pursuant to the powers conferred 
by sub-section 2 of section 96B of the Government 
of India Act, made certain rules.. Under rule 1 (2) 
of these rules the Civil Services (Governors’ Provinces) 
Classification Rules and the Civil Services (Governors’ 
Provinces) Delegation Rules, 1926, are cancelled, one 
of such Delegation Rules being rule 4 (1) of the 
27th April 1926. By rule 7, however, it is provided 
that ap 


“where by these rules power is delegated tc, or conferred 
upon, any authcrity to make rules regulating the classificaticn, the. 
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methods of recruitment, the conditions of service, the pay, 
allowances and pensions, or the discipline and conduct of any 
class of the Civil Services specified in Rule 14, the rules, 
notifications, and orders, by whatscever authority made, regulat- 
ing these matters in respect of that class which were in opera- 
tion on the cate these rules were made shall remain in operation 
except in so far as they may be inconsistent with these rules or 
may be specificaily cancelled or modified in exercise of the afore- 
said power by the authority to which it is delegated.” 


It followed, therefore, that rule 4 of the Delegation 
Rules of April 1926 would remain in force except 
in so far as it was inconsistent with the rules of 
1930. By rule 44 of 1930 it is provided that 


“the power to make rules providing for the following matters 
in respect of subordinate services under the administrative 
control cf a Government is hereby delegated to such Government, 
namely : 

(a) the making of frst appointments, 

(6) the methods cf recruitment, 

(c) the number and character of posts, and 

(d) conditions of service, pay and allowances and pensions ”, 


and by rule 54 it is prescribed that 


“the power to make rules prescribing the penallies that may 
be imposed on members of Subordinate Services under the 
administrative Control of a Government, the authorities which may 
impose such penalties, the appeals which may be preferred from 
orders imposing such penalties, the ccnditions subject to which 
and the authorities by which such orders may be reversed or 
altered in cases in which no appeal lies or in which no appeal is 
preferred, is hereby delegated to such Government ”, 


and under rule 49 the penalties referred to in rule 54 
include removal or dismissal from the civil service of 
the Crown. 

In my opinion rule 4 of the Delegation Rules of 
April 1926 was neither abrogated by, nor inconsistent 
with, the rules of 1930, and therefore it governs the 
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legal position of Maung Bo Maung so far as his 
appointment and dismissal are concerned. I am of 
opinion that under rule 4 of the 5th November 1926 the 
Local Government did not authorize the Deputy 
Commissioner to act for them in appointing Maung 
Bo Maung, but transferred out and out to the Deputy - 
Commissioner the power to appoint assistant account- 
ants within his district and by implication the power 
to remove or dismiss them from their office. In my 
opinion in such circumstances there is no room for 
section 197 of the Code of Criminal Procedure to 
operate, and the previous sanction of the Local 
Government was not necessary for the prosecution 
of Maung Bo Maung in the present case.- It is 
unnecessary to consider whether the actual decision 
in Kyaw Htin v. Ah Yoo (1) was correct or. not 
because that case turned upon provisions of law other. 
than those with which we are concerned in the. 
present case. Each case depends upon its own facts, 
and it is neither necessary nor desirable in the present 
case that we should investigate the ratio decideidi 
or the validity of any decision other than that which 
is under consideration. vy; 

I desire to add, however, that, in my opinion, even 
if Maung Bo Maung had been “a public servant 
who is not removable from office save by or with 
the sanction of the Local Government” the sanction 
of the Local Government would not have been 
necessary before commencing the present prosecution, 
because under section 197 the previous sanction of 
the Local Government is only required where the 
accused is charged “‘ with any offence alleged to have 
been committed by him while acting or purporting 


to act ‘in the discharge of his official duty.” In the 


(1) (1934) LL R. 12 Ran. 530. 
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present case in which it is alleged that Maung Bo = 1935 
Maung was guilty of criminal breach of trust. it is eine 
in my opinion plain that, although if he had not 6 
been a government official Maung Bo Maung might Mjoxs Bo 
not have been enabled to commit the offence with pi ee: 


which he was charged, in committing the alleged 
offence he was neither “acting nor purporting to 
act in the discharge of his official’: duty”, for he was 
acting not as an official but as a thief. Upon this 
further ground also, in my opinion, the application 
in revision must be accepted ; the order of which 
complaint is made set aside, and the proceedings 
returned to the Ist Additional Special Power Magis- 
trate of Prome in order that they may be continued 
and determined according to law. 


Mya Bu, J.—I agree. 


DuNKLEY, J.—I agree with my Lord the Chief 
Justice, but desire to add a few observations. In 
order that sub-section (1) of section 197 of the 
Criminal Procedure Code may be applicable to the 
trial of a public servant for an offence two conditions 
are necessary ; first, that the public servant in ques- 
tion should not be removable from his office save 
by or with the sanction of the Local Government, 
and, secondly, that the offence which he is alleged to 
have committed should have been committed by him 
while acting or purporting to act in the discharge of 
his official duty. To my mind, it is clear that when 
a public servant commits criminal breach of trust in 
respect of moneys belonging to Government which 
pass through his hands, he cannot be said to be 
acting or even purporting to act in the execution 
of his duty as such public servant. The words 
“purporting to act’’ connote that the public servant 
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means or intends or purposes to act as such, or 
that his action conveys to the mind of another that 
he is acting as such. 

Now in so committing criminal breach of trust a 
public servant does not mean or intend or purport 
to.act in the execution of his duty; on the contrary, 
he intends to act. in direct opposition to his duty, 
and his office provides him merely with the oppor- 
tunity of committing the offence. Nor is his action 
such as to cause another person to think that he is 
acting in the discharge of -his duty. . Consequently, 
on this ground section-197 of the Criminal Procedure 
Code can have no application in the present case. 

With regard to the second condition, that the 
public servant in question should be removable from 
office only by or with the sanction of the Local 
Government,-it is clear from the terms of the section 
that if any authority subordinate to the Local Govern- | 
ment has the power of removal, section: 197 of the 
Code could not have any application. 

We have been referred in the course of argument 
to the case ‘df Emperor v. Jalal-ud-din (1). With all 
due respect to the learned Judges who decided that 
case, it seems to me that there was some confusion 
of thought between a delegation of authority and a 
conferment of authority on some other person, and 
for this reason the illustration given in the judgment, 
of the powers of the Chief Justice to appoint officials 
of the High Court, was not apposite. In ils true sense 
“to delegate” means to appoint a person to exercise 
authority on one’s behalf. If that is what was done 
by the Local Governinent, then the maxim qui facit 
per alium facit per se would be applicable, and it 


would have to be held that the act of the authority 


(1) (1925) I1.L.R. 48 All, 264; 
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to whom the power of removal was delegated was the 
act of the Local Government, and that therefore the 
removal was the act of the Local Government and 
not of any subordinate authority. But if the Local 
Government under statutory powers grants to an 
authority subordinate to itself power to appoint and 
remove, which power can be exercised independently of 
the Local Government, then obviously the appointment 
is made, not by the Local Government, but by the 
subordinate authority. I agree with my Lord the Chief 
Justice that rule 4 of the Delegation Rules, made by 
the Secretary of State for India in 1926, has given 
power to the Local Government, in respect of the 
Subordinate Services, not merely to delegate the 
power of appointment and removal to a_ subor- 
dinate authority but to authorize such subordinate 
authority independently so to appoint or remove, 
and, in my opinion, rule 4 of the rules of 1926 
has not been cancelled by the Secretary of 
State’s more recent rules of 1930, but, on the 
contrary, has been amplified and explained so as to 
make it clear that the authority granted by rule 4 
was not merely a power of delegation but authority 
to give independent power of appointment and 
removal. In regard to assistant accountants this 
authority has been exercised by the Local Govern- 
ment in Local Government “L” Circular No. 48 of 
1926, and the power thereby conferred upon Deputy 
Commissioners is not a delegated authority, but a 


power to appoint and remove independent of the 


Local Government. 

We have been asked to express our dissent from 
the judgment of my leatned brother Mosely in 
Kyaw Htin v. Ah Yoo (1), but in deciding the 


i) (1934) LL.R. 12 Ran. 530. 
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‘application before us it is unnecessary and, in fact, is 


impossible to express an opinion.as to the correctness. 


or otherwise of this judgment, which turned upon 


a consideration of the special provisions of the 
Burma Excise Act and the notifications thereunder, 
and is only an authority for what it actually 
decided. If I may, with all due, respect, say so, I 


‘think it would: perhaps have been better if my 
_ learned brother had based his decision solely on the 


special provisions.of this Act, without reference to 


_the rules under the Government of India Act. In 


all such cases as Kyaw Htin v. Ah Yoo (1), where 
a special Act is concerned, special considerations 
arise which do not arise in a case like the present, 

which turns upon the. rules made under ‘the 
Government of India Act only. 

I agree that this case must now be sent yale to 
the 1st Additional Special Power Magistrate of- Prome’ 
with a direction to him to -rearrest the respondent 
and proceed with the trial. As the respondent has. 
so far been on bail, there will be no objection ts 
releasing him again on bail. 





(1) (1934) LLR. 12 Ran, 530, 
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Before Sir Arthur Page, Kt., Chief Justice, and Mr, Justice Mya Bu, 


THE BURMA OIL CoO., LTD. 
v. 
MA HMWE YIN and ANOTHER.* 


Workmen’s Compensation Act (VIII of 1923), s.3—Accident “ arising out of” 
and “in the course of his employment "Risk incidental to enployment— 
Risk common to all persons—Course of employment, what is—Journey to 
and from work— Workman. when free and when under orders of his 
master--Workman on the way to his work—Choice of route and time his 
own—Death by snake-bite—Master’s liability—Ambit of employment. 

Under the provisions of the Workmen’s Compensation Act an accident 
must not only occur “in the course of ”, that is to say during, actual employ- 
ment, but in addition must arise “ out of” it, An-accident arises out of the 
employment where it results from a risk incidental to the employment, 
as distinguished from a risk common to all mankind, although the risk 
4nciderital to the employment may include a risk common to all mankind. 

Charles Davidson & Co. v. M’Robb, (1918) A.C. 304; Parker v. Owners of 
Ship Black Rock, {1915) A.C. :725; Pierce v. Provident Clothing & Supply 
Co,, Ltd. (1911) 1 K.B. 997—referred to. 

An employer is not liable to compensate a workman for an injury that 
has been caused by reason of the workman being exposed to a risk to which 
all persons who happened: lawfully to be present at the time and place of the 
accident would be subjected, unless the workman at stch time and place was 
exposed to an exceptional risk of sustaining the injury by reason 7 the work 
which he was engaged by the employer to carry out. 

” Andrew v. Failswortk Industrial Society, (1904) 2 K.B 32; Craske v, . Wigan, 

(1909) 2 K.B. 635; Kitchenham vy. Owners of SS. Johannesburg, (1914) 

“1 KB. 523—referred to, . 

A workman is acting “in the course of” his employment when he is 
engaged in doing something that he was employed to do, or, in other words, 
when he is doing something in discharge of a duty to his employer ‘directly 

‘or indirectly imposed upon him by his contract of service. 

It may be an incident of the employment that the journey to and from 
work falls within the employment, because the employer has indicated that 
route and the workman owes the duty to obey. But the mere fact that the 
workman is going to or coming from his work, although it is a necessary 
incident of his employment, is not enough. A useful test in many cases is 
whether at the moment of the accident the employer would have been 
entitled to give the workman an order, which the man would have owed a 


duty to obey. 





* Civil. Misc. Appeal’No. 53 of 1935. 
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Si, Helens CollieryCo., Lid. v. Hewitson, (1924) A.C, 59 ; Newton v. Guest, 
ete, Lid., 135 L.T. 386;, Sparey v. Bath Rural District Council, 48 
T.L.R. 87—veferred to, pean 


A drilling cooly employed by the appellant company had his quarters 
provided by the company some four miles distant from the well where he’ 
worked. There were three routes from the quarters to the well, and the 
employés chose their own route, One evening the cooly left his quarters for - 
work early, and chose a longer route in order to meet a companion in a — 
village on his way to the weil. After leaving the village he was bitten by 
a snake on the road and lost his life. The mother and the wife of the 
deceased claimed compensation, 


. Held, that the accident which caused the death of the workman did not 
“arise out of” or “in the course of” his employment. He chose his own 


time and route, and was his own master until he presented himself for duty 


at the well at the appointed time for work. Although it was in consequence 
of his employment that he happened to be at the spot where he was bitten 
he was not there in fulfilment of any duty that he owed to the company. 


‘The fatal accident did not “arise out of ” his employment; the snake bite 


which caused his death was a misfortune that might have befallen any 
person who happened to be passing along the route on the night in 


question. 


When and where for the purposes of the Workmen’s Compensation 


-Act the course of a workman’s employment begins or ends is a question of 


fact that depends upon the circumstances of each: case, 


Paget for the appellants. whe deceased workman 
was bitten by a snake while on his way to work. He 
was required to be at the well where he was employed 
at 11-30 p.m., and he left his house as early as’7 p.m. 
though there was no necessity for him to do so, 
There were three routes to the well which the. 


deceased might have taken. There is no evidence 


to show that he was bound to take the route which 
he chose. The accident arose while the servant was 
his own master, and free to pursue his own purposes. 
He was not within the ‘sphere of. his employment at 
oe time of his death [Gane v. Norton Hill Colliery 

0. (1)]; nor could the accident be ascribed to some 
extraordinary risk to which the deceased was s liable 


2 cs Ca 





~ (A), (1909). 2. K.B. 539, 
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‘by virtue of his employment. Andrew v..Failsworth 
Industrial Soziety, Ltd. (1). 

The accident was. not “ in the course of ” the 
-deceased’s employment’ The course of employment 
does not, of course, necessarily cease with the con- 
clusion of the day’s work of the workman, but 
continues for a reasonable time: while the workman 
is on the employer’s premises. Sparey v. Bath Rural 
District Council (2). But the percent case obviously 
‘is not within this ruling. ak. 

Kitchenham v. Owners of SS. Tiueiare Leach 
v. Oakley Street & Co. (3), which dealt with the case 
of a seaman who fell into the water on his return 
ftom shore, is distinguishable. A sailor’s occupation 


is different from that of an ordinary workman employed. 


ona daily basis. His is a whole-time employment, 
cand itis possible that a sailor will be within the -Act 
even though the accident arose while the sailor was 
onshore. An ordinary workman is his own master 
after the day’s work is over. 

St. Helens Colliery Co., Lid. v. Hewitson (4) is 
in favour. of the appellants’ case: Applying the 


‘test enunciated in that case the deceased was 


not in the place where the accident occurred in 
‘tthe discharge of his duty under the contract. He 
was under no control, and he was not bound to take 
‘that ‘route. The accident could be ascribed to 
nothing arising “‘out of” his employment. Craske v. 
Wigan (5); Astley v. R. Evans & Co., Ltd. (6). 
Hoskins v. J. Lancaster (7); Williams v. Sir C. G. A. 
Smith (8) ; Newton v. Guest, Keen & Nettlefolds, Ltd. (9): 


Pa 


* (1) (1904) 2 K.B. 32, {5) (1909) 2 K.B. 635. 
(2) 48 T.L.R. 87.” moe (6) (1911) 1 KB. 1036. 
(3) (1911) 1 K.B. 523. (7) 3 B.W.C.C. 476, 

(4) (1924) A.C. 59, (8) 6 B.W.G.C, 102. 


(9) 135 L.T.°386, ~ 
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Chan Htoon for the respondents. The deceased. 
was employed in an area which abounded in snakes.. 
He was an employé who might be called upon: 
to attend work at night. The oil well where he 
was to attend is situated in a lonely spot away 
from dwelling houses. He had to leave his home. 
early for fear of thieves on the way. Further,. 
the workman was under the cgntract of service 
entitled to live (though not bound to do so) in one: 
of the quarters provided by the appellants which 
are situate three miles away ven the re of his 
employment. 

A workman must be given ead time to: 
reach his place of employment and an employér’s: 


liability is not confined to his premises. Gane v. 
Norton Hill Colliery Co. (1). It does not matter 


whether there were three routes or more to the: 
place of work, if they were all ways by which the: 
workman faithfully doing his duty would be entitled.. 
to go. Fox v. Rees & Kirby, Lid. (2). 

‘The Commissioner has found as a fact that the 
accident arose both “in the course of” and “ out of” 
the employment of the deceased. The workman was: 
in the place where he was by virtue of his. 
employment. On the evidence it is clear that he 
was on his way to the well. In deciding the: 
question whether the accident arose out of the: 
employment. regard must be had to the conditions: 
of service, and any special circumstances relating ‘to 
the employment. The circumstances described above: 
bring the employer within the Act. Dennis v. A. J- 
White & Co. (3). 


(a) (1909) 2K.B. 539. 2) 9 BW. 459, 
(3) (1917) A.C. 479, 
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‘Paget in reply. The mere fact that the deceased 
had to attend work at night did not, ipso facto, 
mean that he was subjected to an exceptional peril: 


' PaGE, C.J.—This is an appeal against an award 
of compensation by the Commissioner for Workmen’s 
Compensation at Yenangyaung. 

Maung E Maung was a drilling cooly employed 
by the Burma Oil’ Co., Ltd., at well No. 2765. The 
appellant. company provides quarters at Khangone 
for certain members of the staff who wish to live 
there Khangone is situated about four miles from 
well No. 2765. There are three routes by which 
Maung E Maung could have made his way from 
Khangone barracks to well No. 2765, and the com- 
pany knew that each of these routes was used at 
their election by employés of the company living in 
Khangone barracks. On the 28th of June 1934 
Maung E Maung left Khangone barracks about 7 o’clock 
in the evening in order to allow ample time to 
reach the well before 11-30 p.m. when he had to 
present himself for duty. The route that Maung E 
‘Maung selected was not the shortest of the three 
routes ; but it passed through Twingon village, and 
Maung E Maung selected that route because he wished 


to have a companion with him on his way to the . 


well. The two men left Twingon village on foot 
about 8 p.m., and when they had walked abouta 
mile from the village Maung E Maung was bitten 
by a snake and lost his life. Upon those facts the 
Commissioner has held that Maung E Maung’s mother 
-and widow are entitled to compensation from the 
appellant company. The question that falls for 
determination is whether in so holding the Com- 
missioner misdirected himself in law as to the 
meaning and effect of the words “arising out of 


557, 


1935 
THE 
Burma OIL 
Co., Lrp. 

- v 
Ma HMWE 
YIN. 


558: 


1935 
THE 
BURMA O1L 
ee Lrv. 


Ma Huwe 
Yin, 


Pace, CJ. 


INDIAN LAW REPORTS. [VoL. XIIF 


and in the course of his employment” in. section 
3 (L) of the Workmen’s Compensation, Act (VIIT 
of 1923), | 

In Charles R. Davidson and Company and Mw’ Robb 
or Officer (1) Lord Haldane pointed out that 


in order to come within the statute an accident must not. only 


occur “in the course of,’ that is to say during, actual employ- 
ment, but in addition must arise ‘out of? it, In other words, 
there is réquired to be shown something in the nature of a 
causal relation between. the accident and an order, expressed or 
implied, given by the employer.” 


And Lord Dunedin added 
“it is obvious that the addition .of the words ‘and in 
the course of’ are meant in some way either to qualify. or — 
further explain the words ‘out cf’. My- own view is - that. 
they do the latter. It is in cne sense difficult to imagine that - 
there could be any injury held as arising out of the employ- 
ment which would not also be in thé course of the employ- 
ment. But it may well be that the determination of the 
question whether at the moment of the injury the workman 
was in the course of his employment may go to sclve the 
question of whether the injury arose out cf the employment. 
Let me instance the case of the domestic servant who is rum 
over in the street. Given but the two facts that the man 
is, eg., a butler, and that he is run over in. the Street, you 
‘would not be able to decide whether the injury arose out 
of the employment or not. The facts are consistent with 
either supposition. But given the further fact. that either (1) 
he has been sent by the master on a message, or (2) that he’ 
is enjoying an evening out, then you can determine whether 
he.is in the course of his employment or not, and from that, 


if being run over is one of the inherent dangers of the street, 


you will be able to determine whether the injury arose out of 
the employment or not. ; 


In Pierce v. Provident Clothing and Supply Company, 


Limited (2) Buckley L.J. observed that 


(1) (1918) AC, 304, 314, (2) (1911) 1 KB. 997, 1003. 
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“the question whether the accident is the result of a risk 
to which all mankind are more or less exposed is in my judgment 
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not an exhaustive test of the question whether or not the BugMa. Oi 


accident arises out of the employment. The words ‘out of’ 
necessarily involve the idea that the accident arises out of 
‘a risk incidental to the employment. An accident arises out 
of the employment where it results from a risk incidental 
to the employment, as distinguished from a risk common to all 
mankind, although the risk incidental to the employment may 
include a risk common to ali mankind. Take the case of a railway 
accident. It is scarcely too much to say that everybody travels 
by railway. But a railway guard is exceptionally exposed to 
the risk of a railway accident because it is his duty during his 
employment to be continually upon the train and exposed to 
possibilities of collision, derailment, and the like. His employment 
involves that ‘he shall run daily and hourly a risk which 
a passenger rans occasionally. A railway guard who is injured 
or killed in a railway accident suffers from an accident arising 
not only in the course of but out of his employment.” , 


In Parker and Owners of Ship Black Rock (1) 
Lord Wrenbury pointed out further that . 


“in- order to succeed it is not sufficient that he should show 
that but for his employment he would not have been at the 
scene of the accident. He ‘must do more than that; he 
must show that it was the employment which took him to the 
place of the accident”; 


and again 


“the man was deing an act which under the circumstatices 
he had to do, but he was not doing an act which he owed 
to his employer the duty to do, and between those two things 
if appears to me rests the grcund upon which this case is 
to be decided. It appears to me that this accident did not 
arise out of his emoloyment, that it did not result from any 
obligation which had to be satisfied in order for him to 
perform the duty of his employment.” 
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‘Now, the Commissioner has found that there 
were three alternative routes to the well, and that 
Maung E Maung elected for his own purposes to 
take the green route past Twingon village. There 
was no obligation upon him to follow that. route. 
He might have made his way to the well in any 
manner he chose, and if he had taken one of the 
other tracks he would not have committed any. 
breach of duty. He was employed as a drilling 
cooly at the well, but until he presented himself 
for duty at 11-30 he was his own master. The 
green route is a public highway that is used by 
all and sundry. No doubt in the circumstances 
found by the Commissioner it was in consequénce 
of his employment that Maung E Maung happened | 
to be at the spot where he was bitten by the . 
snake at the time when the accident occurred, 
but he was not there in fulfilment of any. duty 
which he owed to the appellant company. He 
was there because he wished to make his way 
to the oil well with his friend as a companion 
in Order that he might earn the pay which would 
come to him through working at the well. Maung 
E Maung, like any other employé, was obliged to 
reach the place where he was employed to work, 
but he was no. more obliged to be at the place 
where he met with the accident by reason of his 
contract of service than, for example, any clerk 
employed to work in Fraser Street, Rangoon, is 
fulfilling part of his duty, to his employer, if on 
his way to work he happens to be in Sule- Pagoda 
Road where he is knocked down by a tram car. 

. . Again, if he had left Khangone at 10 p.m. he 
would have been in time to “clock in” at the well 
at 11-30; but he chose for his own convenience to 
leave the barracks at 7 o’clock. He did so because 
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he was his own master, and was doing what he 
wished to do for his own purposes, and not because 
he was directed to do. so or pursuant to any 
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the appellant company. 


YIN. 


I am further of opinion that the accident which Pace, CJ. 


caused the death of Maung E Maung did not 
“arise out of ” his employment upon another ground. 
Assuming—contrary to the fact—that when Maung 
E Maung was bitten by the snake he was fulfil- 
ling an obligation that it was his duty to perform 
under his contract of service, no doubt in such 
circumstances the accident would have arisen “in 
the course” of his employment, but it does not 
necessarily follow that it would also have arisen 
“out of’ his employment. Under the Workmen’s 
Compensation Act an employer is not liable to pay 
compensation in respect of every injury that a work- 
man may suffer in the course of his employment, 
but only in respect of such injuries as are the 


result of risks incidental to his employment. An . 


employer is not liable to compensate a workman 
for an injury that has been caused by réason of 
the workman being expcsed to a risk to which all 
persons who happened lawfully to be present at the 
time and place of the accident would be subjected, 
unless the workman at such time and place was 
exposed to an exceptional risk of sustaining the 
injury by reason of the work which he was engaged 
by the employer to carry out. 

In my opinion it is obvious that the snake bite 
which caused Maung E Maung’s death was a mis- 
fortune that might have befallen any person who 
happened to be passing lawfully along the green 
toute on the night in question. It was a public 
highway, and a snake is no “réspecter of persons. 
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In Andrew v. Failsworth Industrial Society, Limited 
(1) a claim for compensation was made by the 
widow of a brick-layer who was killed by lightning 
while working on a scaffolding at a height of about 
23 feet from the ground. Collins M.R., citing the: 
judgment of the County Court Judge, shseceed - 


“Was the man exposed ‘to something more than the normal 
risk which everybody, so to speak, incurs at any time and 
in any place during a thunderstorm? We know that lightning. 
is erratic, and possibly no position or circumstances can 
afford absolute safety. But, if there is under particular 
circumstances in a particular vocation something appreciably 
and: substantially’ beyond the ordinary normal risk which. 
ordinary people run, and which is a necessary concomitant 
of the occupation the man is engaged in, then I am entitled. 
to say that the extra danger to which the man is exposed 
is something arising out of his employment; and if, in ~ 
consequence of that extra danger, a fatality occurs, I am 
entitled to say that the section applies, and the applicant is. 
entitled to recover.” 


_ _Craske v. Wigan (2) was an interesting case in 
which the applicant, who was a lady’s maid to the 
respondent’s wife and scwing maid to her children, 
between 8-30 and 9 p.m. on a June evening was 
sitting in the nursery. The windows were open, 
and a cockchafer flew into the room. The applicant 


threw up her hand to ward off the cockchafer and 


in so doing struck her right eye-ball a violent blow 
as the result of which she suffered permanent injury. 
In that case it was held that, although the accident 
arose “in the course” of the applicant’s employ- 
ment, it did not “arise out” of her employment 
as the respondent’s maid. Cozens- ce M.R. stated 


‘that. 


(1) (1904) 2 K.B, 32. (2) (1909) 2 K.B. 635, 
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“it seems to me that that was a risk in no way incidental 
to the employment of a lady’s maid. She was not placed 


by reason of the employment in a position of any special B 


danger. The incursion of a cockchafer through an open 
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window into a room where there is a light is a risk common Ma HMwE 


to all humanity, and it is altogether impossible to say that 
the alarm caused to the applicant by the flight cf the cock- 
chafer, followed by her putting her thumb- into her eye, 
was something which arose cut of her employment.” 


‘Upon the same ground it was held in Warner 
v. Couchtian (1) that a journeyman baker, whose 
right hand and arm became frost-bitten while driving 
on his rounds in his employer’s cart on a cold 
day, was not injured by an accident arising out of 
his employment. Again, in Kitchenham v. Owners 
of S.S. Johannesburg. Leach v. Oakley Street & Co. 
(2) a sailor returning to his ship from leave on 
shore ‘fell into the water over the quay side. In 
that case Fletcher Moulton L.J., with whose judg- 
ment the House of Lords agreed [Kifchenham v. 
Owners of SS. Johannesburg (3)], observed that 
“fa seaman would be perfectly entitled to occupy his hours 
of leisure in playing leapfrog or sky-larking if he did not 
thereby break any rules. But an accident that occurs to him 
through his so doing might not be an accident arising out 
of his employment. Similarly if a seaman went on shore in 
his hours of leisure with leave and got injured in the traffic, 
that would not be an accident arising out of his employment. 
By going on shore with leave the seaman does not interrupt 
the course of his employment, but any accident that occurs 
during the period of his being on sbore is generally, if not 
necessarily, due to a danger to which he is exposed as a 
member of the public, and not as one of the crew of the 
ship, and therefore is one which does not ‘arise out of his 
employment.’”’ 3 


see also Astley v. R. Evans & Co., Lid. (4). 


(1) 1911) 1 K.B. 351, _ 13) (1911) A.C, 417. 
(2) (1911) 1 K.B. 523. (4) (1984) 1 Kw. 1036. 


YIN. 


—_— 


Pace, C.J. 


564 


1935. 
THE 
BURMA OIL 
- Co.,Ltp, 


v. 
Ma HMWE 
YIN. 


PaGE, C.J. 


INDIAN LAW REPORTS. [Vov. XIIE 


In the present case, therefore, in my opinion, 
the fatal accident to Maung E Maung did not 
“arise out” of his employment, both because at the 
time when he was bitten by the snake he was not 
doing an act which he was under an obligation to 
do by reason of his contract. of service with the 
Burma Oil Co,, Lid., and also because the accident 
was the result of a risk common to every one who 
happened to make use of the highway along which 
he was walking, and was not due to any exceptional 
tisk which he ran as the result of performing his 
duties as an employé of the appellant company. 

I am also of opinion that in the present case the 
accident was not one arising “in the course” of 
Maung E Maung’s employment with the Burma Oil 
Co., Lid. 

In Kitchenham v. Owners of SS. Johannesburg. 
Leach v. Oakley Street & Co. (1) Farwell L.J. at 
page 532 observed that 


“the first question in all cases of this sort is, ‘What is the 
workman's employment?’ It may be continuous, as that of a 
sailor on a voyaye, or a domestic servant, in cither of which 
cases, unless and until the continuity is broken or suspended, any 
accident necessarily arises ‘in the course of the employment’; 
or it may be discontinucus, in which case the nature of the 
express employment and the incidents that are reasonably 
necessary or proper for the due performance thereof have to 
be taken into consideration. This consideration also arises 
when a continuous employment is. temporarily discontinued 
either with leave or without. The employment of a miner 
whose duty it is to get coal is not confined to his work 
with the pick, but includes the reasonable and proper use 
of all matters incidental to the due discharge of his duty ; 
for example, the use in a reasonable way of means of visit- 
ing the office for his pay, or going to a proper place on 
the premises to eat his dinner; he is authorised and entitled 


’ and therefore employed to do all these matters; but when 


(1) (1911) 1 K.B. 523, 
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he has once left the ambit of such employment, for example 
by entering on the high road (unless, of course, he has been 
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‘in the course of his employment’; so in the case of a Ma_Hmwe. 


continuous employment which is discontinued the same 


Yin, 


—— 


question arises as to the point where the employment ceased PAsE, C.J. 


and where it is taken, ‘up again. The sailor who goes on shore 
on a spree, whether with or without leave, while away from 
the ship, is out for his own amusement, and is not in the employ- 
ment of his master: his master may allow him to leave his 
work to go for a spree, but he cannot be said to employ him 
to go for a spree, and when the sailcr returns the question 
arises at what point does he reach the ambit of his employment.” 


In St. Helens Colliery Company, Limited v. Hewit- 
sow (1) a workman lived at Maryport some: five 
miles distant from the colliery at which he was 
employed, and the respondent company provided 
special trains for the conveyance of workmen, includ- 
ing the applicant, to and from the colliery. The 
applicant in that case, while travelling with a pass 
on the railway, was injured through an accident. 
Lord Buckmaster observed that, 


“it seems to me difficult to say that an accident occutring to 
him in the train must be in the course of his employment. 


The workman was under no control in the present case, nor 


bound in any way either to use the train or, when he left, to 
obey directions; though he was where he was in consequence 
of his employment I do not think it was in its course that the 
accident occurred.” 


In the same case Lord Atkinson suggested the 
following test, which since 1924 has consistently 
been followed ; 


“a workman is acting in the course of his employment when 
he is engaged ‘in doing something he was employed to do.’ 





(1) (1924) A.C, 59, 
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Or what-is, in other and I think better words, -in effect the 
same thing—namely, when. he is doing. something in ‘discharge. 
of a duty to his employer, directly or indirectly, imposed: upoa 
him by his contract of service. The true ground upon which 
the test should be based is a duty to the employer arising out, 
of the contract of employment, but it is to be borne in mind 
that the. word ‘ employment’ as here used covers and includes 
things belonging to or arising out of it.” . 


In the same case Lord Wrenbury added that 


“if the employer (being entitled so to do) says, ‘Come to 
your work -by a particular route,’ the employer is on the risk 
when the man is coming by that route. This is so, because 
in each of these cases there is.an obligation. The man enters 
the assigned train or goes by the assigned route because he 
has received and is obeying an order todo so. And there are 
cases which would, I suppose, be within what are called 
above the ‘ incidents’ of the employment, in which the 
journey to and from work may fall within the employment, 


Because by implication, but not by éxpress words, the 


employer has indicated that route, and the man owes the duty 
to obey. But the mere. fact that the man is going to or 
coming from his work, although it is a necessary incident of 
his employment, is not enough. A useful test in many cases 
is whether, at the moment of the accident, the employer 
would have been entitled to give the workman an order, and 
the man would have owed the duty to obey it. If the 
employment be to do some definite. manual work at some 
definite spot, eg. to hew coal -in a mine, and the 
workman is, at the moment of the: accident, not at or 
near to that spot, but is on the surface on a public road 
or in a public train or other vehicle six miles from ithe 
mine, the mere fact that he is going to or from his work does 
not raise any right in the employer, then and there, to give 
him an order or any duty in the man to obey it. The man- 
is not at that moment in the course of his employment.” — 


- Likewise, in the present case, at ‘the : time when 
the accident. occurred ‘to Maung E Maung he was 
under no obligation to obey: any orders given to him 
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‘by or on behalf of the appellant company. At that 
dime he was not in the course of his employment ; 
he was’ his own master: He could go or refrain 
from going to or from his work by the green route 
*as he chose, and it was for him and not for his 
employers to decide the route by which and the 
time when he should make his way to the well. 
Again, in Newton v. Guest, Keen and - Neitlefolds 
‘Limited (1) the applicant was employed as a colliery 
labourer at the Fochriw mine. He lived at Moun- 
tain Hare near Merthyr Tydfil about 34 miles from 
the pit at which, he was employed. He was accus- 
tomed to walk from Mountain Hare to a place called 


Penydarren platform about a mile from his house, 


where he and other workmen were picked up by a 
colliery train and carried to the place’ where they 
were employed to work. If he elected to do so he 


was free to walk from his home to the colliery, but . 


he took advantage, as might reasonably be expected, 
of the facility afforded by his employers. of going to 
his work by the colliery train. 

Lord Cave L.C., in the course of: iis judgment, 
stated 


“JT do not think that there is any evidence on which it could 
be found that it was part of his contract that. he should use 
“the train whenever he went to or from the mine, or that it 
avas his duty to use the means of access so provided for him. 
If on any occasion he had declined to travel by the train it is 
impossible to say that he would have been committing a 
breach of his contract, or that he bad broken the terms on 
which he was employed.” - 


In these circumstances it was held that the accident, 
which occurred on the railway, did not arise in “ the 
course” of the applicant's employment. 





(2) 135 LT, 386. 
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‘In Sparey v. Bath Rural District Couscil (1) the 
applicant was employed by the respondents to carry © 
out road repairs, and on the day upon which the 
accident occurred he was ordered to sweep a portion. 
of a road on which tarring work was being done.” 
At 5 p.m. the foreman blew a whistle and the men 
ceased work. The applicant, who had come to the 
place where he was employed on a bicycle which he 
had placed off the roadway, proceeded to leave for 
home on his bicycle.. Before he had left the portion. 
of the road that was being swept, however, a ‘horse. 
which had been used in connection with the tarring 
work, kicked out as. he passed, and caused him. 
injuries for which he claimed compensation. It was: 
held by the House of Lords that the accident did. 
not arise “in the course ” of his employment. Lord. 
Buckmaster laid down that 


“the course of employment does not necessarily cease with 
the conclusion of the day’s work is ceridin. The course of 
employment continues while the workman is lawfully upon the: 
employer’s premises. Hazards which he then encounters will, 
if they result in accident, be risks which the workman has. 
run in the course of his employment, but when once the 
premises are left and the workman is no longer under any 
control, and is in all respects and for all purposes in the same: 
position as an ordinary member of the public. enjoying: the: 
same liberty and sharing the same risks, the danger he there ~~ 
encounters is one which other members of the public equally 


share.”’ , 
And in the same case Lord Atkin pointed out, in 
reference to the test.to be applied for ascertaining 
the ambit of the workman’s employment, 

“T venture to think that it may be found to be an extension 


of time sufficient to enable a man to leave the immediate area 
of his employment so far as he is exposed in that area to the 





(1) 48 T.L.R. 87, 
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actual dangers of his employment, as, for instance, from 
machinery whether moving or fixed, trains, or plant of any 
other description.” 


+ Gane v. Norton Hill Colliery Company (1), Fox v. 
Rees & Kirby, Ltd. (2) and Howells v. Powell Dufferin 
Steam Coal Company, Limited (3) are to be regarded 
as cases in which the workman at the time when 
_the accident occurred was within the area of his 
employment. 

I am not disposed to lay down when and where 
for the purposes of the Workmen’s Compensation 
Act the course of a workman’s employment begins or 
ends. It is a question of fact that depends upon the 
circumstances of each case. But the Commissioner 
must apply to the facts the law relating to the 
meaning and effect of the words “ arising out of and 
in the course’’ of his employment as laid down in 
the authorities to which reference has been made. 
I am clearly of opinion in the present case that the 
accident which caused the death of Maung E 
Maung did not arise “ out of or in the course ”’ of 
his employment by the appellant company. 

For these reasons, in my opinion, the appeal is 
allowed, and the award of compensation from which 
the appeal is brought is set aside. 


Mya Bu, J.—I agree. 


a aa AN Na a a a 
(1) (1909) 2 K.B. p. 539. (2) 9 B.W.C. p. 459. 
(3) (1926) 1 K.B. 472, 
41 
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FULL BENCH (CRIMINAL). 


Before Sir Arthur Page, Kt, Chief Justice, Mr, Justice Mya Bu, Mr, Justice 
Baguley, Mr. J ustice Sen, and Mr, Justice Mosely, 


KING-EMPEROR 
ee 
NGA LUN THOUNG.* 


Police papers—Statements to a police officer in course of investigation—Special 
police diary—Use of police papers in an enquiry or trial—Procedure— 
Criminal Procedure Code (Act V of 1898), ss. 162,172, meaning and effect 
of—Purpose of user of special police diary by Court —Inclusion of witness’ 
statements in police diaries— Advising accused as to his rights—Public 
prosecutor's responsi bility—Court’s discretion to inform accused of his righ 
— Restrictions on the discretion of the Court to refer to police papers—History 
of the law— Bench of the Court bound by decision of an earlier Bench of 
equal standing—Procedure on difference.of opinion. 

Under s. 162 of the Criminal Procedure Codeno statement made by any 
person to a police officer in the course of an investigation can be referred to or 
used for any purpose by the Court or anyone else at an enquiry or trial in 
respect of an offence under investigation at the time when such statement was 
made, except as provided in that section. It matters not whether thestatement 


“was made orally or was reduced to writing, or whether in extenso or in an 
abridged foun it is sel vul in a special diary under s. 172 or in any other 


document, or whether it is proposed to adduce oral evidence of the contents of 
the statement. : 

¥If, and so soon as, any prosecution witness gives evidence in support of the 
charge against him the accused is entitled to request the Court.to refer to that 
witness’ statement to the police, and, unless the Court is of opinion that any 
part of the statement falls within the second proviso tos, 162, the Court must 
direct that the accused be furnished with a copy of the entire statement of the 
witness to the police, whether or not in the opinion of the Court there is any-- 
thing in the statement which is inconsistent with the evidence that the witness 
has given in the course of the enquiry or trial ; and the statement, in whole or 
in part as the case may be, may then be-used in the manner prescribed in the 
first proviso to the section. 

Under s. 172 any Criminal Court may send for the special police diary of a 
case under inquiry or trial in such Court, and may use the diary “not as evidence, 
but to aid it in such inquiry or trial.” It may, for instance, be of importance 
in a case that the Court should know whena witness first made a statement in 
connection with the case, or whether any particular person made or did not 
make a statément. Neither the accused nor his agent is entitled under the 


section to see the special diary for any purpose unless it has been used by the 





* Criminal Reference No. 85 of 1935 arising out of Criminal Appeal No. 714 
of 1935 of this Court. ; 
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Court for enabling the police officer who made it to refresh his memory or for 


the purpose of contradicting him.. Since the amendment of s. 162 in 1923. 


Police officers ought not to include statements of witnesses in the police diaries. 
Queen-Empress v. Manu, LL.R. 19 All. 390—followed. 


~ There is no legal obligation imposed upon either the public prosecutor or the 
Court to advise the accused to request the Court to refer to the statement of any 
witness to the police under s. 162, but it must ever be borne in mind that it is the 
duty of the public prosecutor, and any other official who may be conducting a 
prosecution to prosecute, not to persecute, the accused, and that responsibility 
rests upon him not to. allow the Court or jury to place reliance unwittingly upon 


the evidence of a witness who to his knowledge made a contradictory statement: 
to the police in the course of the preliminary investigation, and in such circum-: 


stances he ought to inform the Court that it might be expedient that the accused 


should be-made aware that he would be entitled to be supplizd with a copy of 
the witness’ statement to the police if he made a request to the Court in that 
behalf. Further, there is nothing in s. 162 which prevents the Court, if in ‘its 
discretion it elects to do so, from informing the accused of his right, for the 
‘purpose of contradicting the evidence of the witness, to réquest the Court to 
refer to the previous statement of the witness to the police, and to supply. the 
accused with a copy thereof as provided in the section ; or, if the accused 
makes a request to the Court in that behalf, to prevent the Gourt from pointing 
out to the accused, if it chooses to do so, any passage in the statement which 


may appear to bé material for the purposein hand. On the other hand, merely : 


‘because the Court thinks it well to inform the accused of his rights under the © 


section it does not follow that it would be prudent for the accused in every 
case to ask for a copy of the statement ; and it is for the accused, and not for 


‘the Court, fo decide whether the accused should exercise the right given to - 


him under s. 162. ‘ 


The restrictions placed by the sections of the Code upon the freedom of the 
‘Court to refer to the record of the statements of witnesses to the police in its 
discretion commented upon as being not in the best interest of justice. The 
‘history of the Jaw on the subject shows that the material sections in the several 
earlier Codes were inserted to prevent the documents being used as evidence 
ain.the case, and not with a view to limit the Court’s discretion to refer to the 
police papers as it deemed tit. 


Nga U Khine v. King-Emperor, ¥.U.R.13 Ran. 1 ; ames Suv. King-Emperor, 
Cr. Ap. 1080 of 1933, H.C., Ran.—considered. 


Caselaw as to the meaning and effect of ss. 162 and 172 of the Code 
referred to. 

It is a fundamental of the constitution of the Court that where one Bench 
of the Court in unambiguous terms has laid down the law in a certain sense it 
is not competent for another Bench of equal standing to refuse to follow the 
earlier decision, or to give to the language used therein a meaning contrary to 
that which the words used would: naturally bear. The proper, and the only 
available, course open to the latter Bench in such circumstances is to refer the 
question upon which there is a difference of opinion for determination by a 
Full Bench of the Court. 
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Thein Maung for the accused. Under the general 
term “ police papers ’’ are included two sets of docu- 
ments, namely, statements made to the police in 
the course of investigation, and special diaries main- 
tained by the investigating officer in which the 
progress of the case is noted down. The former 
statements are governed by s. 162 and the diaries 
by s. 172 of the Code of Criminal. Procedure. 
The main question in this case is whether the 
trial Judge could have made use of the special 
diaries in order to declare a particular: witness 
giving evidence before the Court hostile. But the 
question has been referred to this Bench in a 
general form. | ais 

Under s. 162 the prosecution cannot in any 
case make use of the statements made to a police 
officer in the course of an investigation unless the 
case is covered by proviso (2). On the other hand 
s.' 172 refers only to the record of the investi- 
gating officer which may be used by the Court to 
aid it at the trial ; but no statements can be admitted 
in evidence under cover of s. 172 if under s. 162 
they are inadmissible. The special diaries can be 
used only for two purposes ; (1) by the investi- 
gating officer to refresh his memory, and (2) by the 
Court to aid it at the trial. The object of s. 172-... 
is to enable the. Court to put the right questions. 
to the witnesses before the Court. | 


[Pace, C.J. What is meant by the words any 
Criminal Court “ may use such diaries, not as 
evidence in the case, but to aid it in such inquiry 
or trial?” By doing so is not the Court using 
the diaries as evidence ?] 


The section, no doubt, is badly worded.. The 
police diaries can only be referred to by the Court 
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for the purpose of contradicting the police officer 
who is giving evidence, or to allow him to refresh 
his memory. In any case it is not permissible for 
the Court to look at the statements in the diary, 
and comparing such statements with the evidence 
now before the Court, to declare a_ particular 
witness hostile, because that will be within the 
_ mischief contemplated by s. 162. 
In Nga U Khine v. King-Emperor (i) the Court was 
concerned only with the interpretation of s. 162, and 
the decision as far as it went was correct. Criminal 
Appeal No. 1080 of 1933 was a hard case, and 
turned on its own facts. Incidentally it laid a heavy 
burden on public prosecutors. The judgment in 
Queen-Empress v. Mannu (2) lays down the principles 
underlying the prohibition contained in these sections. 
Ramgulam Teli v. King-Emperor (3); Devi Das 
v. The Crown (4); Dal Singh vy. King-Emperor (5) ; 
Syed Abdul Rahim v. Salhu Kherwar (6); Dadan 
Gazi v. Emperor (7); Nga Po Chon v. King-Emperor 
(8); Sulaiman Bholat v. King-Emperor (9); Emperor 
v. Tahal Saithwar (10); Babarali Sardar v. King- 
Emperor (11); Rajijaddi v. Empeior (12). 


__ A. Eggar (Government Advocate) for the Crown. 
“S. 162 deals with the statements. made to a police 
officer and the cross examination of a witness by 
the accused. S$. 172 refers to police diaries which 
may be referred to by the Court to obtain further 
information from the witness. The relationship 


(1) LL.R. 13 Ran. 1. (7) LL.R. 33 Cal. 1023, 
(2) LER. 19 All. 390, (8) LL.R. 4 Ran. 356. 
(3) LL.R. 7 Pat. 205. (9) LL.R. 6 Ran. 672, 
(4) LL.R. 10 Lah. 794, (10) LL.R. 53 All. 94. 

* (5) LL.R. 44 Cal. 876. (11) ILL.R. 56 Cal. 840. 


{6) 10 CAW.N. 699, (12) LL.R. 58 Cal. 1009. 
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between these two sections is something similar to 
that between ss. 25 and 27 of the Evidence Act. 

The origin of s. 162 may be traced back to s. 145 
of Act XXV of 1861. The reason for the prohibition 
contained in that section was probably due to the 
fact that the Courts in those days were prone to 
regard statements made to a police officer as public 
documents, and so evidence in the case. The law 
of evidence before 1872 was not uniform; in the 
Presidency towns English law was being administered, 
and in the mofussil a mixture of English and 
indigenous laws. Queen-Empress v. Babu Lal (1). 
Even under the Evidence Act of 1872 the records of 
the police officer would be relevant. S. 35. Had it 
not been for this bar it is quite possible that these 
statements would have gone into the record of the 
case. | 4 

S. 154. of the Act of 1861 referred to special 
diaries, now provided for by s. 172.. The Police Act 
of 1861 contained provisions relating to the main- 
tenance of general diaries. S. 154 indicates that the 
police officer’s own document cannot be used except. 
against bim as an admission. 

“Act X of 1872 and Act X of 1882 re-enacted 
similar provisions. S. 172 of the present Code has 
remained unchanged, but s..162 was amended in 
1923. The object of the amendment in 1923, as. 
pointed out. in the Report of the Select Committee 
on p. 42 of the Gazette of India, 1921, Part V, was 


‘to bar statements made to the police going on the 


record as evidence, but the fact that a statement was 
made to the police officer in consequence of which. 
certain things were discovered would always be 
relevant under the ordinary law of evidence. | 


(1) IL.R. 6 All. 509, 
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The use of the word “aid” ins. 172 is very 
unfortunate ; but possibly that term has no precise 
legal significance. All that was meant to be laid 
down was that the Court can look at the diaries to 
find out what questions may be asked, but the 
judgment must not be based on the diaries them- 
selves. But see Mafizaddi v. King-Emperor (1), 

The history of the law of s. 162 is traced in 
Muthukumaraswami vy. King-Emperor (2); and the 
following cases illustrate the struggle of the Courts 


to get behind the barrier of technicalities in that 


section. : 
Grandhe Venkatasubbiah v. King-Emperor (3); 
Guli Mian v. King-Emperor (4); Rakha v. The 
Crown (5); Emperor v. Asserruddin (6); Rebali 
Mohan v. Emperor (7); Behari Mahton v. King- 
Emperor (8); Emperor v. Issuf Mohamed (9); 
In re Ponnusami Chetty (10); Emperor v. Sheo 
Dayal (11). 


Pace, -C.J.—In this case the question referred is 


“Is the law correctly laid down in Nga U Khine v. King- 
Emperor (12), particularly in view of the provisions of section 
172, Criminal Procedure Code, when it forbids reference to 
all ‘police papers’ except at the request of the accused?” 


It appears that in a trial for murder the public 
prosecutor applied to the Court for permission to 
treat certain prosecution witnesses as hostile. In 
order to ascertaii whether any of these ‘witnesses 
had made statements to the police officer who had 








(1) 31 C.W.N. 940, : (7) LL.R. 56 Cal. 150. 
(2) LL.R. 35 Mad. 397, 446, (8) LL.R. 10 Pat, 116. 

(5) LL.R. 48 Mad. 640, (9) LL.R 55 Bom. 435. 
(4) LL.R. 4 Pat. 208. (10) LL.R. 56 Mad. 475. 
(5) LL.R. 6 Lah. 171, (11) LL.R. 55 All. 689. 


(6) LL.R. 53 Cal. 980, (12) (1934) LL.R. 13 Ran. 1. 
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investigated the case inconsistent with the statements 
that they made at the trial the learned Sessions 
Judge was anxious to refer to the “ police papers ” 
by which term is meant both the record of the 
statements of witnesses made to the police under 
section 162 of the Criminal Procedure Code and 
also the special diary under-section 172. The learned 
Sessions Judge, however, held that he was not entitled 
to refer to either of these papers upon the ground 
that 


“his Lordship Dunkley, J., has pointed out in Nga U Khine 
and others v. King-Emperor (1) that police papers can only be 
made use of by the accused, and the Court must not refer 
to the police papers unless asked to do so by the accused. 


‘That’ being so I could not refer to the police papers, and 


the learned Public Prosecutor was handicapped and could do 
nothing.” 


The material provisions for the purpose of dispos- 
ing of this reference are section 162 and ‘section 172 
of the Criminal Procedure Code : 


“462. (1) No statement made by any person to a police- 
Statements to police Officer in the course of an investigation 
not io be signed; use under this Chapter shall, if reduced into 
of such statements in writing, be signed by the person making 
evidence. it; nor shall any such statement or any 
record thereof, whether in a police-diary or otherwise, or 
any part of such statement or record, be used for any purpose 
(save as hereinafter provided) at any ‘inquiry or trial in 
respect of any offence under investigation at the time when 
such statement was made: 

Provided that, when any witness is called for the ereeacatin 
in such inquiry or trial whose statement has been reduced 
into writing as aforesaid, the Court shall on the request of 
the accused, refer to such writing and direct ‘that the accused 
be furnished with a copy thereof, in order that any part of 
such statement, if duly proved, may be used to contradict 








(1) (1934) LL.R. 13 Ran, 1. 
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such witness in the manner provided by section 145 of the 
Indian Evidence Act, 1872. When any part cf such state- 
ment is so used, any part thereof may also be used in the 
re-examination of such witness, but for the purpose only of 
explaining any matter referred to in his cross-examination : 

Provided, further, that, if the Court is of opinion that any 
part of any such statement is not relevant to the subject-matter 
of the inquiry or trial or that its disclosure to the accused is 
not essential in the interest of justice and is inexpedient in 
the public interest, it shall record such opinion (but not the 
reasons therefor) and shall exclude such part from the copy of 
the statement furnished to the accused. P 

(2) Nothing in this section shall be deemed to apply to 
any statement falling within the provisions of section 32, clause 
(1), of the Indian Evidence Act, 1872. ear 

172. (1) Every police-officer making an investigation under 
this Chapter shall day by day enter his 
proceedings in the investigation in a 
diary, setting forth the time at which the 
information reached him, the time at which he began and 
closed his investigation, the place or places visited by him, and 
a statement of the circumstances ascertained through his 
investigation. — 

(2) Any Criminal Court may send for the police-diaries of 
acase under inquiry or trial in such Court, and may use such 
diaries, net as evidence in the -case, but to aid it in such 
inquiry or trial. Neither the accused nor his agents shall be 
entitled to call for such diaries, nor shall he or they be 
entitled to see them merely because they are referred to by 
the Court ; but, if they are used by the police-officer who made 
them to refresh his memory, or if the Court uses them for the 
purpose of contradicting such police-officer, the provisions of 
the Indian Evidence Act, 1872, section 161 or section 145, as 
the case may be, shall apply.” 


Now, in Nga U Khine v. King-Emperor (1) the 
Court had occasion to consider the meaning and 
effect of section 162, which relates to the statements 
of witnesses made to the police, and not section 172 
in which provision is made for special diaries. 


Diary of proceedings 
in investigation. 


(i) (1934) LL.R, 13 Ran. 1. 
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In that case Dunkley J., after citing section 162, 
observed : Ha 


“The plain meaning of the language of the section is that 
a statement made by a person.to a police officer in the course 
of an investigation, whether oral or reduced to writing, cannot 
be used for any purpose, save on the request of the accused. 
(or, of course, his pleader). In an unreported Criminal Appeal 
of this Court (1) there occurs the dictum of a learned Judge 
that ‘ the Judge would be well-advised to refer to police papers 
privately.’ From this dictum I must, with the utmost respect, 
dissent. It seems to me to be clear, from the provisions of the 
section, that the Judge (or Magistrate) has no authority to look at. 
the pclice papers unless requested to do’so by the accused. It 
is not for me to speculate as to the intention of the Legislature 
in enacting this unhappily werded section ; but it is certain 
that its effect is frequently to defeat the ends of justice rather 
than to further those ends.” 


In Nga Su v. King-Emperor (1) it appears that 
the learned Judges who heard the appeal in the 
High Court suo motu read both the. special diary 
and the statements of witnesses, and il was in that 
connection that Baguley J. observed : 


“The learned Judge would be well advised to refer to the 
police papers privately in all cases so that if this sort of thing. 
occurs again he may be in a position to suggest to the defending 
advocate that he should ask him formally to refer to the pelice 
papers under section 162, Criminal Procedure Code.” 


In so far as the judgment in Nga U Khine v. 
King-Emperor (2) purported to explain the procedure 
prescribed under section 162 in connection with the 
statements to the police under section 162, in my 
opinion, the law was correctly laid down in that 
case ; and in so far as the dicta in Nga Su v. King- 
Emperor (1) to which reference has been made 


(1) Cr. Ap. No. 1080 of 1933. (2) (1934) ILL.R. 13 Ran. 1. _ 
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purported to refer to statements made to the police 
under section 162, with all due respect, they go too 
far. On the other hand, whatever might have been 
the intention of the learned judges who decided 


Nga U Khine vy. King-Emperor (1), the observations . 


of Dunkley J. in that case refer to “ police papers”’ 
generally, and might naturally and reasonably be 
taken also to refer to and include special police 
diaries under section 172. That was the view held 
by the learned Sessions Judge in the present case, 
and I am bound to say that in my opinion it was 
not unreasonable from the language used that he 


should have arrived at that conclusion. If and in so’ 


far, therefore, as the judgment in Nga U Khine v. 
King-Emperor {1) purported to lay down that the 
Court has no authority to look at the special diary 
unless requested to do so by the accused the judg- 
ment in that case was incorrect having regard to the 
terms in which section 172 is couched.  . 

Now, it is of great importance that a Court 
should clearly understand how far and in what 
circumstances it is entitled to refer to the statements 
of witnesses made to the police under section 162 
and to the special police diary under section 172, 
and. we propose therefore to state how, in our 
opinion, the matter stands. 

(1) Under section 162 no statement made by any 
person to a police officer in the course of an 
investigation can be referred to or used for any 


purpose by the Court or any one else at an enquiry 
or trial in respect of an offence under investigation 


at the time when such statement was made, except 
as provided in that section. It matters not whether 
the statement was made orally or was reduced to 


(1) (1934) LL.R, 13 Ran. 1. 
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writing, or whether in extenso or in an abridged 
form it is set out in a special diary under section 
172 or in any other document, or whether it is 
proposed to adduce oral evidence of the contents of 
the statement. 

(2) If, and so soon as, any prosecution witness 
gives evidence in support of the charge against him 
the accused is entitled to request the Court to refer 
to that witness’ statement to the police, and, unless 
the Court is of opinion that any part of the state- 
ment falls within the second proviso to section 162, 
-the Court must direct that the accused be furnished 
with a copy of the entire statement of the witness 
to the police, whether or not in the opinion of the 
Court there is anything in the statement which is 
inconsistent with the evidence that the witness has 
given in the course of the inquiry or trial; and the 
statement, in whole or in part as the case may be, 
may then be used in the manner prescribed in the 
first proviso to the section. 

_° (3) Under section 172 any Criminal Court may 
send for the special police diary of a case under 
inquiry or trial in such Court, and may use the 
diary “not as evidence, but to aid it in such inquiry 
or trial.” It may, for instance, be of importance in 
a case that the Court should know when a witness 
first made a statement in connection with the case, 
or whether any particular person made or did not 
make a statement. As Edge C.J. pointed out in 
_Queen-Empress v. Mannu (1) : 


“The power of the Criminal Court to use the special diary is 
not limited to the use of it for the purpose of enabling the police 
officer who made it to refresh his memory or for the purpose of 
contradicting him. The Court may also use the special diary not 





(1) (1897) LL.R. 19 All. 390, 395. 
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as evidence of any date, fact, or statement referred to in it, 
but as containing indications of sources and lines of inquiry, 
and as suggesting the names of persons whose evidence may 
‘be material for the purpose of doing justice between the 
Crown and the accused. Should the Court consider that any 
date, fact, or statement referred to in the special diary is or 
may be material, it cannot legally accept the special diary 
as, evidence, in any sense, of such date, fact, or state- 
ment, and must in law, before allowing any date, fact, or 
statement referred to in the special diary to influence its 
mind, have such date, fact, or statement established by legal 


evidence. It is the Court which is entitled to use the special. 


diary for the purpose of seeking for sources.and lines of 
inquiry and for the names of persons who may be in a 
position to give material evidence: Neither the accused nor 
his agent is entitled under section 172 of the Code of Criminal 
Procedure to see the special diary for any purpose unless it 
has been used by the Court for enabling the police officer who 
made it to refresh his memory or for the purpose of 
contradicting him.” 


The word “statement” in the passage cited must 
not be treated as including statements of witnesses 
to the police, which since section 162 was amended 
in 1923 are governed by that section, and police 
officers ought not now to include such statements 
“in the police diaries. 
(4) There is no legal obligation imposed upon 
. either’ the public prosecutor or the Court to advise 
the accused to request the Court to refer to the 
_ statement of any witness to the police under. section 
162, but it must ever be borne in mind that it 
is the duty of the public prosecutor and any 
other official who may be conducting a prose- 
cution to prosecute, not to persecute, the accused, 
and that responsibility rests upon him not to allow 
the Court or jury to place reliance unwittingly upon 
the evidence of a witness who to his knowledge made 
a contradictory statement to the police ia the course 
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of the preliminary investigation, and in such circum- 
stances he ought to inform the Court that it might 
be expedient that the accused should be made aware 
that he would be entitled to be supplied with a copy 
of the witness’ statement to the police if. he made a 


_ request to “the Court in that behalf. F urther, there 


is nothing in section 162 which prevents the Court, 
if in its discretion it elects to do so, from informing 
the accused of his right, for the purpose of contradict- 
ing the evidence of the witness, to request the Court - 
to refer to the previous statement of the. witness to 
the police, and to supply the accused with a copy 
thereof as provided in the section ;.or, if the 
accused makes a request to the Court in that behalf, 
to prevent the Court from pointing out to the 
accused, if it chooses to do so, any passages in the 
statement which may appear to be material for 
the purpose in hand. On the other hand, merely 
because the Court thinks it well to inform the 
accused of his rights under the section it does not 
follow that it would be prudent for the accused in 
every case to ask for a copy of the statement; and 
it is for the accused, and not for the Court, to decide 
whether the accused should exercise the right given 
to him under section 162...” 

- Such is the state of the law, and I am bound. 
to say—in common with many other judges—that. I 
regard the restriction that is plac“ .“by these sections 
upon the freedom of the Court to refer to the 
record of the statements of witnesses. to the police 
in its discretion as unfortunate. It is upon the 
Court that the burden ultimately falls of seeing that. 
justice is done, and to that end it may often be 
highly desirable that the presiding Judge should be 
able to refer to the “police papers’’ in order 
that the trial should proceed upon the right lines. 
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No doubt if the police papers were available to 
all and ‘sundry much harm would be done, and 
in practice. the police officer in charge of the 
preliminary investigation would be chary of record- 
ing the statements of witnesses or writing up the 
special diary as fully or as fairly as it is his 
duty to do. But no such difficulty ought to be 
experienced merely because the Court is at liberty 
to make such use of the police papers as in its 
discretion it thinks that the exigencies of the case 
require ; except of course that statements of witnesses 
in the police papers as such ought not in any 
circumstances to be treated as evidence in the case. 


The history of the law on the subject is against 


any such restriction being placed upon the discretion 
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of the Court to refer to the police papers in its . 


discretion. Before the Code of Criminal Procedure 


of 1861 (XXV of 1861) and the Evidence Act of 1872. 


{I of 1872) the Common Law relating to evidence 


and the mode of proof was little known in India, at. 


any rate, outside the Presidency Towns ; and in the 
Districts a case would be tried mainly in the light 
of what the layman who presided at the trial regarded 
as being in accordance with justice equity and good 
conscience, taking into account the conditions 
_prevailing at the time and in the place where the trial 
took place ; without making any serious attempt to 
see that the evidence was adduced in accordance with 
the strict rules prescribed under the Common Law. 


Mahmood J. in Queen-Empress v. Babu Lal (1) 
observed : 


“J take it as an undoubted ' proposition relating to the adminis- 
tration of justice in British India, that before the passing of the 
Indian Evidence Act (I of 1872), this country did not possess any 


(1) (1884) LL.R. 6 All. 509, 520. 
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uniform Jaw .on the subject of evidence.- In the Presidency 
towns, the rules of the English law of evidence were followed, 
subject to such modification as certain Acts of the Indian. Legis- 
lature had introduced. Of these enactments, Act IT of 1855 may 
be said to be the most important, but that Act, even taken with 
the others, was far too inadequate to supply a substantial code of 
the rules of evidence. Inthe Mufassal, where the English law did 
not prevail, there were scattered rules cf evidence based upon 
the practice of the Courts, which had never assumed any definite 
or systematic form. The practice has grown probably on the 
basis of the Muhammadan law, which continued to govern the 
administration of justice for many years, even after the advent of 
the British rule in India. That law was therefore more or 
less followed, especially in criminal cases, till express enactments 
prohibited its operation. Act II of 1855, whilst laying down 
certain isolated rules of evidence, did not prohibit the adoption 
either of the English law or of the rules of Muhammadan law 
which, by custom or practice, had been followed by the Courts.’’ 


It may well be that in those bygone days the state- 
ments of witnesses as recorded by the police, either 
in a separate document or in the special diary of 
the: case, would be adduced at the trial and treated 
as evidence in the case, and itis more than probable. 
that section 145 of Act XXV of 1861 was enacted in 
order to make it clear that such documents were not to 
“ be treated as part of the record or used as evidence.” 
The same words were repeated in Act X of 1872 
section 119. In 1882, after the Evidence Act had 
been in operation for 10 years, it was no longer 
regarded as necessary to prohibit the insertion of the 
statements of the witnesses to the police in the record. 
In Act V of 1898. section 162 a proviso was added 
for the first time 


“ that when any witness is called for the prosecution whose state- 
ment has been taken down in writing as aforesaid, the Court shall, 
on the request of the accused, refer to such writing; and may 
then, if the Court thinks it expedient in the interest of justice, 
direct that the accused be furnished with a copy thereof.” 
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The Committee appointed to consider and revise the 
Criminal Procedure Code in their Report dated the 
23rd December 1916 (to which we refer not for the 
purpBse. of construing the sections under consideration 
but merely as a matter of history), observed that the 
Act of 1898 


“did not purport to deal with, and has left untouched, the 
further question whether or not a statement made by a witness 
under section 161, as apart from the written record of the state- 
ment, might be used by the prosecution for the purpose of 
corroborating one of their witnesses under section 157 of the 
Evidence Act, and this is at all events one of the principal 
difficulties with which we have to deal now. 

The re-draft of the section which we propose will make it 


Clear that the statements taken down under section 161 (and not’ 


merely the written records of such statements) are not to be used 
in any way or for any purposes except as allowed by the proviso. 
Having regard to the fact that the making of such statements 
is compulsory under section 161, and to the way in which, and 
the circumstances under which, they are usually recorded, we 


-do. not think that they are of any corroborative value where: 


the witness merely repeats the same statement in Court, and that 
they ought not therefore to be allowed to be used for the purpose 
of corroboration under section 157 of the Evidence Act. If the 
really material fact to the prosecution is that a statement was 
made to the police on a particular date or at a particular place, 
this fact will of course still be provable-in the ordinary course, 
and it will be open to the Courts or to a jury to make any 
’ proper deduction from this fact and the action which was taken 


on it.” 


It would thus appear that the material sections in 
the several Criminal Procedure Codes were inserted 
to prevent these documents being used as evidence 
in the case, and not with a view to limit the Court’s 
. discretion to refer to the police papers as it deemed 
fit. However, the question whether the Act of 1923 
went too far is one of policy for the Legislature to 
consider, and not for the Court whose duty it is to 
42 
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enunciate-and follow the law as it stands. A number 


of authorities were cited at the hearing of the appeal, 


and the meaning and effect of sections 162 and 172 
as stated above appears to accord with the.better - 
opinion to be collected from decided cases—Emperor | 
v. Tahal Saithwar (1); Emperor v. Issuf Mohamed 
(2); Syed Abdul Rahim and others v.° Salhu 
Kherwar (3); Queen-Empress v. Jadub Das (4); 
Dadan Gazi v. Emperor (5) ; Dal Singh v. King- 
Emperor (6) , Azimuddy v. Emperor (7) ; Rebati Mohan 
Chakravarty v. Emperor (8) ; Babarali Sardar v. King- 
Emperor (9) ; Mafizaddi v. King-Emperor (10) ; Muthu- 
kumaraswami Pillai and seven others v. King-Emperor 
(11) ; Grandhe Venkatasubbiah v. King-Emperor (12) ; 
In re Ponnsusami Chetty (13) ; Guhi Mian. v. King- 
Emperor (14); Ramgulam Teli v. King-Emperor (15); 
Rakha v. The Crown (16) ; Devi Das v. The Crown 
(17) ; Nga Po Chon v. King-Emperor (18) ; Sulaiman 
Mohamed Bholat v. King-Emperor (19). 

I would answer the question propounded in the 
above sense. a. 
_ Before parting with the case I desire to add, and 
to emphasize, that it is a fundamental of the consti- 
tution of the Court that where one Bench of the 
Court in unambiguous terms has laid down the law 
in a certain sense it is not competent for another 


(1) (1930) L.L.R. 53 All. 94, (10) 31 C.W.N. 940. 

{2) (1930) LL.R. 55 Bom. 435 (41) (1912) I.L.R. 35 Mad. 397, 
(3) 10 C.W.N. 600. ' {12) (1924) LL.R. 48 Mad. 640, 
(4) (1899) ILL.R. 27 Cal. 295, 305. (13) (1923) I.L R. 56 Mad. 475, 
(5) (1906) I.L.R, 33 Cal. 1023. (14) (1924) LL.R. 4 Pat. 204. 
(6) (1917) LL.R. 44 Cal. 876. (15) (1927) ILL.R. 7 Pat, 205. 
{7) (1926) I.L.R. 54 Cal. 237. (16) (1925) ILL.R. 6 Lah. 171. 
(8) (1928) I.L.R. 56 Cal. 150, _ (17) (1928) I. L.R. 10 Lah. 794, 
{9) (1928) LL.R. 56 Cal. 840. (18) (1926} LL.R. 4 Ran. 356, | 


(19) {1928) LL.R. 6 Ran, 672. 
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Bench of equal standing to refuse to follow the 
earlier decision, or to give to the language used 
therein a meaning contrary to that which the words 
. used» would naturally bear. The proper, and the 
only available, course open to the later Bench in 
such circumstances is to refer the question upon 
‘which there is a difference of opinion for determi- 
nation by a Full Bench of the Court. 


Mya. Bu, J.—I agree in the answer given by my 
Lord the Chief Justice to the question propounded 
in this reference and to his interpretation of the rules 
contained in sections 162 and: 172 of the Criminal 
Procedure Code. 


BAGuLEY, J.—I agree with the four propositions 
laid down by my Lord the Chief Justice in his 
judgment which I have had the advantage of reading 
but would like to emphasize one or two points. 

With regard to proposition (1) difficulties may arise 
from time to time as to when a passage in a police 
special diary is a record of the statement made by a 
witness to the police officer it will come under 

‘section 162, Criminal Procedure Code, and when it isa 
statement of the circumstances ascertained in the 
investigation it will come under section 172 of the 
Criminal Procedure Code. In such a case the Judge 
would have to decide for himself into which category it 
comes and if it comes under section 162 he must treat 
it as laid down in the answer to this reference. 
There can, I think, be no doubt that it comes under 

- section 162 when it is or purports to be a full record 

of the statement made by the witness or a conden- 
sation or synopsis in the police officer’s own words 
of what the witness said or whether it is an isolated 
passage from the full statement which the police 
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officer might have recorded elsewhere. Itis I knowa 
fact,. unfortunate in view of the amendments which 
the section has undergone, that police officers do as 
a matter of fact still to a great extent follow the advice 
laid down by Edge C.J. in Queen-Empress v. Mannu 
and incorporate in their special diaries statements 
or the gist of statements made by witnesses. This 
does not prevent the Courts from reading under 
section 172 the special diary but when they do so they 
must exclude from their consideration all the portions 
which cannot be used because of section 162 and only 


-utilize the remainder of the police diary for purposes 


allowed under section 172.° Picking out a portion in 
this way is analogous to what the Court has to do 
when it utilizes the provisions of section 165 of 
the Evidence Act. It allows for questions relevant 
and irrelevant to be put by the Court for certain 
purposes but provides that a judgment must be 
based upon facts declared by the Act to be relevant 
and duly proved. . 

I would like to emphasize proposition (4) laid 
down by my Lord the Chief Justice. If all cases 
were tried with the accused adequately defended 
and the prosecution in the hands of an efficient 
Public Prosecutor, there would hardly ever be any 
necessity for the Court to interfere, and it would 
be best if it did not interfere but kept its 
position as an impartial arbiter between the Crown 
and the accused, but it is impossible to close one’s 
eyes to the fact that in the vast majority of criminal 
cases the accused is either undefended or defended 
by a pleader whose attainments are limited and the 
prosecution is in the hands of a Court Prosecuting 
Police Officer and in these cases an experienced 
Judge or Magistrate would frequently be able to 
sense that the accused would very probably benefit 
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if he exercises his full rights under section 162. 


Proposition (4) makes it clear that in such a case’ 


the Court has the right to take the initiative in 
suggesting to the defence that the use of the powers 
given to the accused under section 162 might very 
possibly be of benefit to him, and, once the accused 
accepts the suggestion, the Court can then give the 
accused a copy of the police depositions and make 


any suggestion which it ‘thinks likely to facilitate the 


doing of justice. It is lamentable that this assistance 
has got to be made, so to speak, in the dark, but 
that is apparently all that» the law as at aa 
drafted allows the Court to do. 


‘ SEN, J.—I agree with the judgment of my Lord 
the Chief Justice. 


MoseELy, J.—I agree with the judgment of my 
Lord the Chief Justice. I only wish to emphasize 
how desirable it is in suitable cases that the Court 
should use its discretion and inform the accused 
of his rights under section 162, Criminal Procedure 
Code, and point out, when required, the material 
passages in the statements made to the police. 
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ORIGINAL CIVIL. 
Before Mr. Justice Leach. 


K. V. VENKATESWARAN 
v. 
- SARADAMBAL.* 


Guardianship—A pplication to appoint guardian of pérson of minor—Hindu 
father—Application by father does not lie—Declaration of guardianship— 
Guardians and Wards Act (VIII of 1890), ss. 7, 19. ‘ 


An application by a Hindu father for an order appointing him guardian of 
the person of his minor son does, not lie, because s.19 of the Guardians and 
Wards Act prohibits the Court from making such appointment. Moreover an 
order of appointment is not necessary. A Hindu father is the lawful guardian 
of his minor children, and a declaration by the Court cannot. increase his 
powers in that respect. 


Bai Tara v. Mohantal, 24 Bom. L.R. 779.; Besant v. Narayaniah, 1L.R.38 
Mad. 807 ; Sukiideo Rai v. Ram Chandar Rai, 1.L.R. 46 All. 706—referred to. 


Kuppachi v. Lakslemiah, 48 M.V..J. 179 ; Srimati Aamini v. Ghose, 44-C.L.J. 
40—dissented from. : 


B. K. B. Naidu for the respondent. An application 
by a Hindu father to be appointed guardian of his 
ward is in itself a fallacy. He is the natural 
guardian already of his minor children, and nothing 
can take the right away from him. S. 19 of the 
Guardians and Wards Act governs s. 7 which deals 
with the appointment of guardians, and under s. 19 no 
Hindu father can be appointed or declared guardian 
of his minor son, 

Besant v. Narayaniah (1); Sukhdeo v. Ram Chan- 
dar (2). 

The present application does not purport to be 
under s. 25 of the Act, and therefore should be. 
dismissed. 





* Civil Miscellaneous No. 17 of 1935. 
1) LL.R. 38 Mad, 807. (2) LL.R. 46 All. 706. 
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Williams for the applicant. The Privy Council in 
Besant’s case did not purport to decide this point, 


and their Lordships’ observations are obiter. Kup-- 


pachi v. Lakshmiah (1). See also Kamini v. Ghose 


(2). S. 19 applies only when a third party applies. 


to be appointed guardian and not where the father 
himself is the applicant. 

The Court can, however, treat the present appli- 
cation as one under s. 25 and grant the applicant 
his prayer. In the alternative the applicant should 
be allowed to withdraw his application with liberty 
to bring a fresh application under s. 25. 


Lreacu, J.—This is an application under section 7 
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of the Guardians and Wards Act, 1890, for an order | 


appointing the petitioner, who is a Hindu, the 
guardian of the person of his minor son. The 
respondent, who is also a Hindu, is the wife of the 
petitioner and the mother of the child. The child 
was born on the 24th September 1933. A similar 
application was made by the petitioner in Civil 
Miscellaneous Case No. 138 of 1934 of this Court, 
but was dismissed by me on the 22nd November 
1934 on the ground that it would not be for the 
welfare of the minor to remove him from the 
‘custody of the mother while he was so young. The 
petitioner now asks for an order appointing him 
guardian of the person of the minor on two grounds, 
mamely that he is the father of the minor and that 
it will be detrimental to the child to allow him to 
remain in the custody of the respondent. 


The learned advocate for the respondent has - 


raised a preliminary objection, He contends that 
“section 19 of the Guardians and Wards Act prohibits 





(1) 48 M.LJ.179, . {2) 44 C.LJ. 40. 
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is supported by. authority. | 

Section 7 of the Guardians and Wards Act states: 
that where the Court is satisfied that it is for the: . 
welfare of a minor that an order should be made 
appointing a guardian of his person or property or 
both, or, declaring a person to be such a guardian,. 
the Court may make an order accordingly. Section. 
19 of the Act, however, provides : 


“Nothing in this chapter shall authorize the Court to appoint 
or declare a guardian of the property of a. minor whose property 
is under the superintendence of a Court of Wards, or to appoint . 


or declare a guardian of the person— 
(a) of a minor who is a married female, and whose husband. 


is not, in the opinion of the Court, unfit to be guardian. 
of her person, or, 

(b) subject to the provisions of this Act with pesnect to 
European British subjects, of a minor whose father is- 
living, and is not, in the cpinion of the Court, unfit to 
be guardian of the person of the minor, or, 

(c) of a minor whose property is under the Seen ee 
of a Court of Wards competent to appoint a guardian. 
of the person cf the minor.” 


Shorn of the words which do not apply in this case: 
the section states that nothing shall authorize the. 
Court to appoint and declare a guardian of the 
person of a minor whose father is living and is not,. 
in the opinion of the Court, unfit to be the guardian, 
of the person of the minor. 

In the well-known case of Besant v. Narayaniak 
(1) the Judicial Committee of the Privy Council 
considered the rights of a Hindu father in the matter 
of the guardianship of his infant sons and in 





(1) (1914) LL.R. 38 Mad, 807. 
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‘delivering the judgment of their Lordships Lord 
Parker observed : 


“And further, no order declaring a guardian could by reason 
of the 19th section of the Guardians and Wards Act, 1890, be 
made during the respondent’s life unless in the opinion of the 
‘Court he was unfit to be their guardian, which was clearly not the 
“case.” 


If further support for this view is sought it is to be 
found in Bai Tara v. Mohanlal Lallubhai (1) and 
Sukhdco Rai v. Ram Chandar Rai (2). In Bai Tara 
v. Mohanlal Lallubhai (1) Sir Norman Macleod 
observed : 


“The petitioner filed this application under the Guardians and 
“Wards Act to be appointed guardian of the person cf his minor 
son, who was living with his mother opponent No. 4 and his 
-maternal grandfather opponent No.5. I may point out at once 
that the application ought to have been dismissed, because such 
-an application by a Hindu father under the Guardians and Wards 
Act, presumably under s. 19, is not competent, and a considerable 
amount of confusion has arisen in the course of the argument 
4rom neglecting to recognize the fact.” 


The learned advocate for the petitioner relies on 


Kuppachi Ragavaiya v. Machavolu Lakshmiah (3) and. 


Srimati Kamini Mayi Debi v. Bhusan Chandra Ghose 
(4). In the first of these two cases the passage from 
the judgment of Lord Parker in Besant's case (5), 
which I have just quoted, was disregarded on the 
ground that it was merely obifer. The views of the 
Privy Council were not discussed in the second 
case, although reference was made to the judgment 
of Sir Norman Macleod in Bai Tara v. Mohanlal 
Lallubhai (1). I do not agree that the interpretation 


(1) 24 Bom, L.R. 779. (3) 48 Mad. LJ. 179. 
(2) (1929) 1..R. 46 All. 706. (4) 44 Cal. L.J. 40. 
(5) (1914) ILL.R. 38 Mad, 807. 
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of section 19 which the Privy Council gave in 
Besant’s case (1) can be disregarded on the ground 
that it is obifer, but in any event it appears to me 
that a different. interpretation would violate the 
wording of the section. I am, therefore, unable to. 
accept the cases quoted on behalf of the respondent 
as having been rightly decided so far as the question 
under discussion is concerned. | 

It follows that in my view an application by a 


-Hindu father for an order appointing him. guardian. 


of the person of his minor son does not lie, because 
section 19 prohibits the Court making-such appoint- 
ment. Moreover, an order under section 7 is not 
necessary. A Hindu father is the lawful guardian of 
his minor children, and a declaration by a Court. 
cannot increase his powers in that respect. The 
preliminary objection to the application before me,. 
therefore, prevails and the application must be 
dismissed. 

Mr. Williams at the conclusion of his argument 
suggested that he might be allowed to withdraw the 
present application with liberty to file another one 
under section 25 of the Guardians and Wards Act. 
In my opinion, the proper course is to dismiss. 
the present application, which I have done. The 
dismissal, however, will not prejudice any application 
which the petitioner may make under section 25. 

The respondent has succeeded on the present 
application and is entitled to costs “which I fix at 
three gold mohurs. 


(1) (1914) LL.R. 38 Mad. 807, 
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CIVIL REVISION. 


Before Mr. Justice Mya Bu, and Mr, Justice Baguley. 
1935 


K.P.L.S.S. CHETTYAR Suue &. 


v. 


THE OFFICIAL RECEIVER (RAMNAD.)* 


Inherent power of the Court--Application to set aside ex parte decree, time- 
barred—Equitable considerations—No power to override the law of 
limitation—Civil Procedure Code-(Act V of 1908), s. 151—Limitation Act 
(IX of 1908), s. 5, art. 164—Interlocutory order—Revision. 

Where a defendant who has been duly served with a summons applies to 
have the “#« parte decree passed against him set aside after the period prescribed 
by art. 164 of the Limitation Act has elapsed the Court cannot entertain the 
application purporting to act in the exercise of its inherent power under s. 151. 
of the Civil Procedure Code. 

The Court cannot overrule the provisions of the Limitation Act on 
equitable grounds. : 

Per Mya Bu, J.—S. 5 of the Limitation Act is not applicable to an 
application of the kind governed by art. 164 of the Limitation Act. 

Abdul Rashid v. Wadder, Civ. Rev. No. 68 of 1934, H.C. Ran.; Ajodhya 
v. Phul Kuer, UL.R. 1 Pat. 277; Bissa Mal v. Kesar Singh, 1.L.R, 1 Lah, 
363; Joshi v. Jhinguria, LL.R. 46 All. 144; K. B. Dutt v. Shamsuddin, 34, 
C.W.N. 419; Mahadeo Govind v. Lakshminarayan, LL.R. 49 Bom. 839; 
Magbul Ahmad v. Narain Singh, 39 C.W.N. 640 ; Nogendranath De v. Suresh 
Chandra De, L.L.R. 60 Cal. 1; R.C. Krishnasamy v. R. C. Naidu, LL.R. 47 
Mad. 171 ; Tota Ram v. Panna Lal, 1.L.R, 46 All. 631—reéferred fo. 

Abdul Karim v. Ai-Hnoor, Civil Misc. Ap. No. 98 of 1925, H.C. “Ran. ; 
Lalta Prasad v. Ram Koran, 1.L.R. 34 All. 426; Ma Sein v. S.T.R.M. Firm, 
Civil ist Ap. 244 of 1930, H.C. Ran. ; Maung Saw v. Ma Bwin Byu, LL.R. 4 
Ran. 18; Pilasrai v. Cursondas, LLL.R. 44 Bom. 82; S.N. Banerjec v. 
Suhrawardy, 1.L.R. 55 Cal. 473; UE Maung v. P.A.R.P. Firm, LLR. 6 Ran. 
494—dislinguished. 

Sonubai v. Shivajirao, 1.L.R.45 Bom. 648—dissented front. 

The High Court will interfere in revision on an interlocutory order if the. 
order is palpably incogrect, and is one which gives a Court jurisdiction which 
it. has not got. 

Mohamed Chootoo v. Abdul Hamid Khan, L.L.R. 11 Ran. 36 —followed. 


K. C. Bose for the applicant. S. 3 of the ‘Limit- 
ation Act is imperative and casts on the Court the 
duty of dismissing a suit, appeal or application if it is 





* Civil Revision No. 55 of 1935 arising out of Civil Regular No. 10 of 1931 
of the District Court of Akyab, 
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filed beyond time. None of the sections 5 to 14 apply 
in the present case. S. 5 applies only to appeals 
and applications for a review ; there is no notification 
by the Local Government extending that section to 
applications under Order 9, r. 9, of the Civil Procedure 
Code. Ma Naw Naw v. V.ESS.M. Chetty (1); 
Mahadeo Govind v. Lakshminarayaw (2); R. C. 
Krishnasamy Naidu v. R. Chengalraya Naidu (3). 
No equitable considerations can override the provisions 
of the Limitation Act, although it may result in 
hardship in individual cases. — 

Nogendranath v. Suresh Chandra De (4); Nauraigi 
Lal v. Ramcharan Das (5); Balkaran Rai v. Gobind 
Nath Tiwari (6). 

Where an express remedy is provided by the Code, 
and the party entitled to it neglects to avail himself of 
it, he cannot invoke the aid of s. 151 of the Code. 
Joshi Shib Prakash v. Jhinguria (7) ;. Vallabhbhai v. 
Chhotalal & Co. (8); Allahabad Bank, Ltd. v. Raja 
Ram (9); Anant Potdar v. Mangal Potdar (10). . 

~The High Court will interefere in revision where a 
lower Court purporting to act under s. 151 of the Code, 
assumes jurisdiction in a case which is barred by 
limitation. re 

Padiyachi v. C.V.A.R. Firm (11); Tota Ram v. 
Panna Lal (12); Bissa Mal v. Kesar Singh (13); 
Ajodhya Mahton v. Phul Kuer (14) ; Maqbul Ahmad v. 
Narain Singh (15). The facts in Basvanappa v. 
Krishnadas (16) are peculiar ; even so the decision is 


it) LL.R. 2 Ran. 655. (9) LL.R. 14 Lah. 779. 


(2) LL.R. 49 Bom. 839.” (0) LL.R. 4 Pat. 704, 
(3) LL.R. 47 Mad. 17. (11) 9 L-B.R. 7i. 

(4) LL.R. 60 Cal. 1. ({2) LL.R. 46 All. 631. 
(5) LL.R.9 Pat. 885. (13) LD.R. 1 Lah. 363. 
(6) I.L.R. 12 All, 129. (14) LL.R. 1 Pat. 277, 
(7) LU.R. 46 All, 144. (15) 39 C.W.N. 640. 


{8) ILL.R. 51 Bom. 26. (16) LL.R. 45 Bom. 443. 
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wrong, and has been disapproved of by the hia 
Council in Magbul. Ahmaa’s case. 


Chari for the respondent. No revision lies in this 
case. The trial Court has not yet decided. whether the 
ex parle decree should be set aside or not. The Court 
has jurisdiction to set aside an ex parte decree under 
s. 151 of the Code of Civil Procedure. Under Order 9, 
r. 13, the Court is bound to set aside an ex parte decree 
if sufficient cause is shown for the non-appearance of 
the defendant. Under s. 151 it has a discretion to set 
aside an ex parte decree in cases not covered by 
Order 9, r. 13. U E Mauig v. P.A.R.P. Chetiyar. 
Firm (1); Ma Sein v. S.T.R.M. Firm (2); Sonubai v. 
Shivajirao (3); Pilasrai v. Cursondas Damodar {4); 
Mauig Saw v. Ma Bwin Byu (5); Lalta Prasad v. 
Ram Karan (6). In S. N. Banerjee v. H. S. 
Suhrawardy (7) a similar view was expressed though 
the case mainly dealt with the practice of the Calcutta 
High Court on the Original Side. In this case the 
Official Receiver of Ramnad could not enter appearance 
or defénd the suit without the permission of his 
Court. A receiver appointed by the Court acts only 
under the orders of the Court. If the Court which 
appointed him or an appellate Court restrains him from 
acting as receiver, he simply cannot do anything. 
S. 151 of the Code therefore should be applied to this 
Case. 


BacuLery, J.—This revision case arises out of Civil 
Regular Suit No. 10 of 1931 of the District Court 
cf Akyab. -In this case the applicant sued certain 


(1) LL.R. 6 Ran. 494, (4) LL.R. 44 Bom. 82, 
{2) Civil Ist Appeal No, 244 of (5) LL.R. 4 Ran. 18. 
1930, H.C. Ran. ; (6) LL.R. 34 All. 426. 


(3) LL.R. 45 Bom. 648. (7) L.L.R.55 Cal. 473, 
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1935 defendants on a mortgage bond. In the course of the. 


k.PLss. trial two of the defendants were adjudicated insolvent. 
CuetT¥4® in Madras and a Receiver of their estate was appointed 
Gres, on July Sth 1933. On August 23rd the plaintiff filed an. 
betes application praying that the Official Receiver of 
“—— | Rammnad be added as a defendant, but nu steps could be 
Basvrey,J- taken for some time because the file was in this Court 
in connection with an appeal. Ultimately a summons. 
was issued to the Official Receiver, who is the present. 
respondent, and it was served on him on February 9th 
1934. On May 2nd a telegram was received by 
the Court purporting to be from the Official Receiver 
intimating that he proposed to defend the suit and. 
asking that the case might be postponed to the end of 
‘Tuly. Three days later an advocate appeared saying 
that he had been appreached to represent the Official 
Receiver but had not yet got a power and he was 
granted time to get one. On May 26th the advocate 
had still not received instructions from: the Official 
Receiver, and in the end a decree was passed against 

him ex parte on June 6th 1934. 

On September fth 1934 the Official Receiver 
applied praying that the ex parte decree passed against. 
him might be set aside. The application was. 
supported by an affidavit, but on the face of it it 
was obviously barred by limitation. However, the. 
learned Judge heard arguments as to whether, if 
the allegations in the affidavit were correct, he should. 
allow the application to be made under section 151, 
Civil Procedure Code. On january 16th 1935 he 
passed orders to the effect that the Court had 
power under section 151 to allow the application if the 
Official Receiver succeeded in proving the facts 
that are set out in the afhdavit and he directed that the 
case be heard on its merits. Against this order 
the present application in revision has been filed. 


VoL, XIIT] RANGOON SERIES. 


The first point taken up is that this Court should 
not interfere in revision with an interlocutory order of 
this kind. This Court, however, in the first year of its 
existence held that revision of interlocutory orders was 
allowable in cases where irreparable damage would be 
caused by refusing to interfere at that stage, ride The 
Jupiter General Insurance Company, Limited v. Abdul 
Aziz (i). This ruling has been consistently followed. 
L.P.R. Chettyar Firm v. R. K. Banerji (2); Ma Mya 
Thin v, Ma Cha (3); Maung San Shwe v. Haji Ko 
Ishag (4); and Mohamed Chootoo v. Abdul Hamid 
Khai. (5). 

In the present case if the order passed is wrong the 
Court will merely be led into a protracted hearing of 

-evidence in which witnesses will either have to be 
called from Madras or a commission will have to issue 


to Madras. There will be considerable delay and: 


waste of time, expense and trouble and after the 
evidence has been recorded an appeal will inevitably 
be successful. We consider, therefore, that interfer- 
euce in revision, if the order is palpably incorrect and 
is one which gives the Court jurisdiction which it has 
not got, is right and proper. 

The learned judge has based his decision on two 
cases of this Court, U E Maung v. P.A.R.P. Chettyar 
Firm (6) and Ma Sein v. S.T.R.M. Firm (Civil First 
Appeal No. 244 of 1930). The facts in U E Maung’s 
case are not on all fours with the facts in the present 
casc. UE Maung was a Receiver appointed by the 
Court for certain limited purposes, among others being 
“to apply to be joined as a defendant in Civil Regular 
Suit No. 38 of 1926 of the District Court of Pegu ; and 
to defend such suit.” He was appointed on appeal by 





(i) (1923) LL.R. 1 Ran. 231, (4) (1931) LL.R. 9 Ran. 92. 
(2) (1930) LL.R. 9 Ran, 71. (5) (1933) LL.R. 11 Ran. 36. 
(3) (1931) I.L.R. 9 Ran. 86. (6) (1928) LL.R. 6 Ran, 494, 
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this Court and at the time he was appointed the 
suit in question had already been decided ex parte 
but the fact that it had been so decided was kept from 
the knowledge of the Court. He was allowed to have 
the ex parte decree set aside in order that he might 
defend the case. It will be noticed that the ex parte 
decree had not been passed against him at all, so 
obviously he could not apply to have it re-opened 
under Order 9, Civil Procedure Code, and there was 
no definite provision of the law under which he could 
apply to have it re-opened. The circumstances of the 
case, however, were very peculiar and were such that 
it was necessary for the ends of justice that he should 
be allowed to defend that case, and in. allowing him to 
have the ex parte decree set aside no provision’ of any 
existing law was infringed. It was a case of using a 
special remedy to meet special circumstances. 

‘In Ma Sein’s case an application was made to 
re-open a certain appeal which had been dismissed — 
for lack of prosecution, the copying fees which the 
client supplied having been misappropriated by the 
advocate’s clerk. The period of 30 days’ limitation 
had long expired when the application was made. 
A Bench of this Court quoting Sonubai v. Shivajirao 
Krishnarao Gopalrao Gaikwad (1) with approval went 
on to consider whether it was a proper case in which 
the Court should exercise its inherent powers under 
section 151. In the end they refused to re-open the 
case, so this is not a case in which the Court used 
its powers under section 151 to vary the law of 
limitation. This case is rather a poor basis on 
which to found the order passed. 

The cases upon which the learned Judge. bases 
his decision having been shown not to warrant that 


(1) (1920) LL.R. 45 Bom, 648. 
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decision, I think it is for the respondent to show 
that there are good grounds to justify the Court 
in using its extraordinary powers under section 151. 
The first case quoted on his behalf is Pilasrai 
Laxminarayan v. Cursondas Damodardas (1). In 
this case a suit was on the board for hearing on 
the 7th January 1919. The plaintiff was not present 
when it was called ; an adjournment was refused and 
the suit was dismissed under Order 9, rule 8. An 
application for restoration was made on the 21st 
January well within the period allowed by law. It 
was held that the plaintiff had not got “ sufficient 
cause”’ under Order 9, rule 9. Against this order a 
re-opening was refused. The plaintiff appealed 
against this order and the appeal was allowed and 
in the judgment occurs a passage : 


“ Tam of opinion that this is a case in which, whether there 
was sufficient cause or not, we should exercise the inherent 
jurisdiction of the Court for the ends of justice.” 


It will be seen that inthis case the inherent powers 
of the Court were not used to overrule the law of 
limitation and really the appeal might have been 
allowed on the ground that “ sufficient” is an 
elastic word and perhaps after all the cause shown 
was sufficient. There can be no rigid definition 
what is or is not sufficient. 

The next case is Sonubai v. Shivajirao Krishnarao 
Gopalrao Gaikwad (2). In this case it would appear 
that an application was made long after limitation 
had expired. It was a very special case. A minor 
was suing through her father as next friend and 
when the case was called her advocate was dead 
and the next friend was insane, so nothing 





(1) (9919; LL.R. 44 Eom, 28. (2) (1920) L.L.R. 45 Bom, 648, 
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happened. The minor within one month of attaining 
majority applied to have the case re-opened, but in 
the judgment at page 653 occurs pales passage 


“the inherent powers of the Court would be exercisable 


without any reference to the period of limitation ‘fixed for 


applications to re-admit appeals or to restore any other 
proceeding dismissed for default.” 


‘This is a ruling definitely in the respondent’s favour, 


and, as has been mentioned, it was referred to with. 


“approval in Ma Sein’s case. 


‘In Maung Saw v. Ma Bwin Byw (1) Pilasrai. 
Laxminarayan v. Cursondas Damodardas (2) was 
followed. The facts in the case were very similar 
but theretis nothing i in the judgment to show whether 
the application was’ made in time or. not. | It is 
another case which really turns on the question 


whether there was sufficient cause. or not. . 


In Lalta Prasad vy. Ram Karan (3) there is a 
general statement 


“Order 9, rule 9, makes it compulsory on a Court to set 
aside a dismissal under Order 9, rule 8, where the plaintiff 
satisfies the Court that there was sufficient cause for non- 
appearance. It, however, cannot take away the Court’s power 
to restore the case for any other valid reason.” 


The report does not show whether the application 
for re-opening was made before limitation had expired 
or not. 

S. N. Banerjee v. H.S. Suhrawardy (4) is a case 
which turns mainly on the practice of the Original 
Side of the Calcutt a High Court where parties 
“enter an appearance ” in the Office of the Court, 





(1) (1926) LL.R. 4 Ran. 18, (3) (1912) LLR, 34 All, 426, 
(2) (1919) LL.R. 44 Bom, 82. (4) (1927) LL.R..55 Cal. 473, 
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and the case seems to have been decided by the 
following passage : 

“T am not satistied that the traditional view that the Court 
has a discretion, independently of Order 9, rule 13, is wrong.” 
This does not seem to me to be much support for 
the proposition that an application for re-opening 
can be entertained after the period of limitation 
prescribed by law has expired. 

On the other hand the applicant has a consider- 
able number of cases directly in his favour. He 
relies on a passage in U E Maung v. P.A.R.P. 
Chettyar Firm (1) on page 498 
“Section 151 is not a section which is intended to enable a 
Judge to repeal, ad hoc, any provision of the law in any 
particular instance in which he wishes to do so.” 

He also refers to Abdul Roshid v. Braja Hori 
Wadder (Civil Revision No. 68 of 1934), in which 
occurs a passage ~ 

“The provisions of section 151 of the Code of Civil Procedure 
cannot be invoked to over-ride the rules of procedure actually 
laid down in the Code or any express provision of law.” 

‘The view of the Madras High Court is found in two 
cases. R.C. Krishnasanty Naidu v. R. Chengalraya 
Naidu (2) expressly dissents from Sorubai v. 
Shivajirao Krishnarao Gopalrao Gaikwad (3) already 
referred to. Jt dealt with a case in which an 
appeal had been dismissed. under Order 41, rule 
17. The application for re-opening was brought 
more than 30 days after the dismissal and it was 
held that the application was statute barred. The 
question whether the Court had inherent power 
under section 151, Civil Procedure Code, or otherwise 
to re-instate the appeal was considered and the Court, 
with regret, came to the conclusion that it had no 








(i) (1928) LL.R. 6 Ran. 494. (2) 1923) LL.R. 47 Mad. 171. 
(3) (1920) LL.R. 45 Bom. 648. 
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such power. It followed a Full Bench ruling in 
Neelaveni v. Narayana Reddi (1) which held that 
the Court had no power, apart from the provisions 
of Order 9, rule 13, Civil Procedure Code, to set. 
aside an ex parte decree passed by itself. It is true 
that this Fuli Bench ruling was dissented from in 
an unreported case of this Court, Abdul Karim 
Abdul Latiff v. Ai-Hnoor (Civil Miscellaneous. 
Appeal No. 98 of 1925), but the facts in this case 
show that the application for re-opening was -made’ 
on the very same day that the suit was dismissed, 
so there was no question of overruling the law of 
limitation. It was really a question whether the 
cause shown was sufficient or not: ‘There is a later 
case of the Bombay High Court in favour of the 
applicant, Mahadeo Govind Wadkar v. Lakshmi-. 
narayan Ramratan Marwadi (2). In this case it 
is true section 151, Civil Procedure Code, and the 
previous Bombay cases are not referred to, but the 
application for re-opening was made after the expiry. 
of 30 days and in the judgment occurs:a passage, . 


“It seems to us, therefore, that the only remedy open to a. 
party whose suit has been dismissed for default under Order 
9, rule 8, is to apply under rule 9, to set aside the order of 
dismissal . . . it was not open to the Subordinate Judge 
to entertain an application for review from the opponent, and 
as he had no power under. the Indian Limitation Act to 
excuse the delay he ought to have dismissed the application.” 


The . High Court of Lahore seems clearly in 
favour of the applicant, vide Bissa Mal v. Kesar 
Singh (3).. This was an application for re-opening 
an application for restoration of an appeal dismissed 


‘for default. It was held that the application was 


~ @) (1919) LEAR. 43 Mad, 94. (2) (1925) LL.R. 59 Bom, 839; 
(3) (1920) LL.R. 1 Lab. 363. 
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barred by limitation and the inherent powers of the 
Court under section 151 of the Code of Civil 
Procedure could not be invoked in breach of the 
_clear provisions of the Limitation Act. The High 
‘Court of Patna agrees with this in Ajodhya Mahton 
v. Afussamat Phul Kuer (1). It was held that an 
cx parte time-barred decree cannot be set aside in 
exercise of the Court’s inherent powers under section 
151 of the Code of Civil Procedure. Where a 
definite period of limitation has been provided by 
law within which action must be taken a Court is 
not entitled to extend such period by purporting to 
act under section 151. 

Despite the general expression quoted from Lalita 
Prasad y. Ram Karan (2) the Allahabad High 
Court has since then laid down definitely in Joshi 
Shib Prakash v. Shinguria (3) that 


ti . ° oie at 
a Court cannot make use of the special provisions of section 


151 of the Code of Civil Procedure, where the applicant has his 
remedy . provided elsewhere in the Code and has wilfully 
neglected to avail himself of the remedy so provided.” 


and in Tofa Ram v. Panna Lal (4) it was held 
that 


“the Court canno! ignore the provisions of the law of limit- 
ation by appealing to section 151 of the Code.” 


while in Parimeshwar Singh v. Sitaldin Dube (5), 
Sulaiman C.J. at page 42 says 


‘“ iquitable considerations cannot be invcked in the case of 
a plea of limitation.” 





(1) (1922) LL.R. 1 Pat. 277. (3) (1923) LL.R. 46 All. 144, 
(2) (1912) LL.R. 34 AN, 426. (4) (1929) LLL.R. 46 All. 631. 
(5) (1934) T.L.R. 57 All. 26. 
44. 
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In K. B. Dutt v. Shamsyddin Shah Shaheb (1) 
occurs a passage 
“I entirely dissent from the view that, if no case is made 


out under that rule (Order 9, rule 13), it is open to the learned 
Judge to enlarge the rule by talking about secticn 151.” 


Finally the Privy Council has spoken quite clearly 
with regard to matters of this nature. In Nogen- 
dranath De v. Suresh Chandra De (2) on page 6 it 
is stated 


“The fixation cf periods of limitation must always be to some 
extent arbitrary, and may frequently result in hardship. But 
in construing such provisions, equitable considerations are out 
of place.” 


In a more recent case of the Privy Council, Maybul 
Ahmad v. Onkar Pratap Narain Singh (3) it is stated 


“it is impossible to hold that, in a matter which is governed 
by Act, an Act which in some limited respects gives the Court a_ 
statutory discretion, there can be implied in the Court, outside 
the limits of the Act, a general. discretion to dispense with 
its provisions,” 

and dealing with the case of the Bombay High 
Court in Basvanappa v. Krishnadas Govandhandsa 
Madiwale (4) which was referred to in the judgment 
under appeal in the following terms: 

. “The Bombay .High Court has taken a contrary view on the 
ground that it would be inequitable not to allow the benefit 
of the vacation which preceded the period which has to be 
excluded. With great respect we would say that there is no 
question of equity in cases governed by the Limitation Act,” 
their Lordships stated that Basvanappa v. Krishnadas 
Govandhandsa Madiwale could not be supported. 

For these reasons I am satisfied that the District 
Court of Akyab was wrong in considering that it 





(1) 34 C.W.N, 419. (3) (1935) 62 IA. 80 ;.39 C.W.N, 640, 
(2) (1932) ILL.R. 60 Cal. 1. '4) (1920) 1.L.R. 45 Bom. 443, 
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could invoke section 151, Civil Procédure Code, to 
overrule the provisions of the Liniitation Act, and 
the application filed by the Official Receiver should 
have been dismissed i /limine. 

As a last resource it was argued that the Receiver 
was unable to defend this case without getting the 
leave of the Court and he had been prevented from 
taking action by various stay orders which the 
parties in Madras had obtained pending the hearing 
of appeals arising out of the insolvency case in 
Madras. I am unable to agree that any stay order 


obtained in Madras can affect the running of limitation 


in the District Court of Akyab once limitation had 
begun to run. 

From the documents on the file produced by the 
applicant we find that the Receiver was never 
removed, He was from the very beginning Receiver 
in Insolvency of the estate. His powers no doubt 
were from time to time suspended and subsequently 
restored to him in whole or in part, but at all 
times material to the case he was Receiver even 
though at times he had not got the power to 
defend the case, but the mere fact that a man is 
unable to defend a case does not prevent him from 
being a party to the suit. Parties frequently have 
no power to defend a suit, but nevertheless they 
are parties, as, for example, the defendant may 
have his defence struck out or may, in certain 
cases, have to get leave to defend and bé unable 
to get leave to defend; nevertheless he continues 
to be a party. | 
- As was stated at the beginning of this order 
notice was served on the Official Receiver on the 
6th February. The appeal which had resulted in 
his being unable to take any action in the insolvency 
case was dismissed on the 8th March 1934 and he 
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received intimation of this on the 2nd April 1934, 
On the 28th April 1934 he was moved by one of 
the creditors to take action in this case and at this 
time he was free to take action, as the Insolvency 
Court had not yet closed for the summer recess. 
Even if it were closed for the summer recess we are 
unable to believe that urgent civil matters are never 
attended to in Madras during the recess or vacation. 
In this Court they certainly are attended to, and we 
note that the second stay order which, respondent: 
claims, prevented him from taking: any further action, 
was passed on the Yth May 1934 by the High Court, 
which was during the period of the High Court 
summer vacation. If the High Court could attend 
to civil matters.during the vacation we see no reason 
why the District Judge should not have been moved. 
during his summer recess. Aa 


For these reasons I would set aside the order of 
the District Court, Akyab, directing that the applica- 
tion be dealt with on its merits and would dismiss. . 
the application filed by the Official Receiver, Ramnad, - 
for setting aside the ea parte decree. The applicant 
is entitled to custs of this application and we fix the 
advocate’s fee at 20 gold mohurs. 


Mya Bu, (2 am in complete agreement with my 
learned brother in holding that the application. filed 
by the respondent in the District Court should have 
been dismissed in limine, and that the order of the 
District Court directing the application to be dealt. 
with on its merits should, in the circumstances of 
the present case, be set aside in revision. 

The application in question was filed on behalf 
of the respondent on. the 5th September 1934 
praying that the ea parte decree passed on the 6th 
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June 1934 be set aside. At the time of the passing 
of the ex parte decree the respondent was in the 
position of a defendant in the suit who had been 
served with summons, because he as receiver of the 
estate of the original defendants who became insolvent 
had been duly substituted in place of the original 
defendants and had been served with the notice of 
such substitution. There can be no doubt that his 
_ application lay under Order IX, rule 13, of the Code 
of Civil Procedure under which if he satisfied the 
Court that he had been prevented by sufficient cause 
from appearing when the suit was called on for 
hearing, it would be incumbent upon the Court to 
make an order setting aside the ex parte decree. 
Article 164 of the First Schedule to the Limitation 
Act prescribes a period of 30 days from the date 
of the decree within which an application by a 
defendant, who had been duly served with summons, 
for an order to set aside an ex parte decree is to be 
filed. This period had been exceeded by nearly two 
months when’ the respondent filed his application. 
The application was, therefore, clearly time-barred 
when it was lodged in the District Court of Akyab. 
The wording of Article 164 “by the defendant for 
an order to set aside a decree passed ex parte” 
appears to make it unnecessary for the purpose of 
bringing its provisions into operation to determine 
whether an application by a defendant for an order 
to set aside an ex parte decree is made in virtue 
of Order IX, rule 13, or apart from it. ; 
Now, upon the question whether an ex parte 
decree can be set aside in exercise of the Court's 
inherent powers under section 151 of the Code of 
Civil Procedure upon a time-barred application of 
a defendant I have had the advantage of reading, 
if I may respectfully say so, a very lucid review of 
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the case-law by my learned pase and I have very. 


little to add. 

Whether an epplicsiion such as that of the 
respondent should or should not be allowed turns. 
on the same question as in the case of an application 
by a plaintiff under Order IX, rule 9, or an application 
by an appellant under Order XLI, rule 19, or an 
application by a respondent to an appeal under 
Order XLI, rule 21. . Thirty days’ period of limitation 
from the date of the dismissal or from the date of 
the decree in appeal is prescribed for these applications 
by Article 163, Article 168 and Article 169 respectively 
of the First Schedule to the Limitation Act. Section 5. 
of the Indian Limitation Act provides : 


“ Any appeal cr application for a review of judgment or for leave 
to appeal or any other application to which this section may be 


_made ‘applicable by or under any enactment for the time being in 


force, may be admitted after the period of limitation prescribed 
therefor, when the appellant or applicant satisfies the Court that 
he had sufficient cause for not preferring the appeal or making the 
application within such period.” 


It is, however, beyond dispute that this section 
has not been made applicable, by or under any 


‘enactment for the time being in force in this province 


to an application of the kind governed by Article 
163 or Article 164 or Article 168 or Article 169. 
What then is the use of framing section 5-of the 
Indian Limitation Act if the Court can in the 
exercise of the inherent powers under section 151 of 
the Code of Civil Procedure admit applications not 
covered by this section? I can see none. . At the 
same time if it is open to the Court by. exercise 
of its inherent powers under section 151 of the Code 
of Civil Procedure to admit. any time- barred applica- 
tion, the provisions of section 5 are absolutely 
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superfluous. Again, the wording of section 151 of the 
Code of Civil Procedure militates against the view 
that the inherent power of the Court under it can 
be invoked to override the provisions of the Limitation 
Act, for it only declares ‘Nothing in this Code shall 
be deemed to limit or otherwise affect the inherent 
power of the Court to make such orders as may be 
necessary for the ends of justice or to prevent abuse 
of the process of the Court.” The words “ Nothing 
in this Code” do not mean “nothing in this Code 
or any other law for the time being in force,’ and do 
not contain an indication that the provisions of the 
Indian Limitation Act are not to limit or otherwise 
affect the inherent power of the Court. Whether 
there is sufficient cause within the meaning of section 5 
of the Indian Limitation Act is a question of fact, 


and on account of the elasticity of the term “ sufficient: 


cause” the Court has a wide field of discretion in 
determining what in the circumstances of a particular 
“case amounts to sufficient cause, but it gives no 
countenance to the view that a time-barred application 
not falling within the purview of section 5 can, in 
the exercise of discretion, be admitted. . 

The conclusion that we have come to receives 
direct support from the cases of U E Maung v. P.A.R.P. 
Cheltyar Firm (1); R. C. Krishnasamy Naidu and 
others v. R. Chengalraya Naidu’ and others (2); 
Mahadeo Govind Wadkar v.  Lakshininarayan 
Ramnath Marwadi (3); Bissa Mal v. Kesar Singh 
(4); Ajodhya Mahton v. Mussammat Phul 
Kuer (5); Tota Ram v. Panna Lal (6) and from 
the pronouncements of their Lordships of the Privy 
Council in Nogendranath De v. Suresh Chandra De.{7) 


(1) (1928) LL,R. 6 Ran. 494, (4} (£920) LL.R, 1 Lah, 363. 

{2} (4923) LL.R. 47 Mad. 171. (5) (4922) LL.R, 1 Pat. 277. 

(3} (1925) LL.R. 49 Bom, 839. (6) (1924) LE.R. 46 All. 631. 
(7) (1932) LL.B. 60 Cal, 1. 
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and Maqbul Ahmad and others v. Cae Pr. alap 
Narain Singh and others (1): ° 

In conclusion I may mention that in Civil First 
Appeals Nos. 244 of 1930 and 181 of 1931, which 
were respectively an appeal against the order of the 
District Court rejecting a time-barred application for 
restoration of an appeal struck off for default, and an 
appeal against the refusal by the District Court to 


admit a fresh appeal, filed after the expiry of the 


period of limitation for an appeal from the original 
decree, in place of the one which had been dismissed 
for default, a Bench of this Court expressed the 
following opinion : 

“We are of opinicn, therefore, that the delay should not 


be excused in this case unless we could hold that, were the 
provisions cf section 5 of the Limitation Act applicable, 


_ sufficient cause would have been shown for the delay. The 


same principle must therefore be applied by us in deciding . 
whether to admit the application to restore the appeal and in 
considering whether to admit the fresh appeal.” 

In so far as the application for restoration of the 
appeal was concerned this pronouncement is contrary 
to the conclusion that we have arrived at with 
reference to the provisions of section 151 of the 
Code of Civil Procedure in relation to the provisions 
of the Indian. Limitation Act. But this pronotnce- 
ment, to which Heald J. was a member, is contrary. 
to the view taken by the same learned Judge and 
myself in Civil Miscellaneous Appeal No. 111 of 1929 
to the effect that apart from the provisions of Order 
IX, rule 9, the Court had no inherent power under 
the provisions of section 151 of the Code to set aside 
the dismissal of a suit for default which, if it were 
necessary, in this case, to be supported, I would 
have ventured to do so. 





(1) (1935) LL.R: 39 C.W.N, 640. 
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STAMP ACT REFERENCE. 


Before Sir Arthur Page, KL, Chief Justice, Mr. Justice Mya Bu, and 
Alr, Justice Mosely. 


THE FINANCIAL COMMISSIONER, BURMA 


C.R.M.M.L 4. CHETTIAR FIRM.* 


Stamp duly—Amount or value of considcration—Terms of the instrument 
determine duty—Conveyance of land in satisfaction of debt—Waiver of 
portion of debl—Waiver nol independent of the instrument—Duly leviable 
on the whole amount of debt—Stamp Act UI of 1899), s. 24, art, 23. 
The stamp duty payable upon an instrument must be determined by 

referring to the terms of the document, and the Court is not entitled to 

take into consideration evideyce dcehers the instrument itself. 

Ramen Chelly vy. Mahomed Ghouse, 1L.R. 16 Cal. 432; Ramprasad v. 
Baliuknunud, 27 BUR. 1122: Shankar v. Ramchandra, U.L.R. 27 Bom. 279 
—referred. to. 

The charging words in art. 23 of. the Stamp Act “where the amount or 
value of the consideration for such conveyance as Set forth therein ” do not 
mean that revenue authorities musi have regard only to what the parties to 
the instrument have elected to state the consideration to be, but that the 
duty must be assessed upon the amount or value of the consideration for 
the transfer as disclosed upon an examination of the terms of the instrument 
as a whole. ; 4 ; 

A debtor conveyed a parcel of land to his creditor in full satisfaction of 
his debts. The document contained a waiver or release of a certain sum 
due in respect of interest, and the creditor contended that’ stamp duty was 
payable only on the unwaived portion of the debt, this alone being the 
consideration ix the document. 

Held, that, having regard to the terms of the instrument, the considera- 
tion for the conveyance as set forth therein was the cancellation of the 
whole debt, the principal sums and a porlion of the interest being treated 
as having thereby been repaid, and the transferee agreeing upon the due 
execution of the conveyance to waive or release the balance of the interest. 
‘There was no Waiver or release of the portion of interest independently of 
the instrament, avd the stamp duty leviable was on the whole amovnt of 
the debt. : . 


A, Eggar (Government Advocate) for the Crown. 
The deed of conveyance in the present case relates 
that a certain property is transferred in consideration 





* Civil Reference No. 4 of 1935. 
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of part of a debt owed by the debtor-transferor, the 
balance of the debt being expressly mentioned to be 
waived. Article 23 of the Stamp Act states that the 
stamp duty is on the consideration as set forth in 
the deed. 


[Pacr, C.J; What is the consideration as set 


forth in the document 7] 


The wiping out of the whole debt. 


[PacE, C.J. The answer to the question propounded 
appears to be simple; the stamp duty is on the 
whole consideration, including the waived debt, for 
which the property was transferred. | 


Yes. The Financial Commissioner bases his 
reasoning on s. 24 of the Act which lends further 
support to this view. It states that where property 
is transferred in consideration of the whole of a debt 
or part of a debt, such debt, whether wholly or in 
part, shall be deemed to be the consideration for 
purposes of stamp duty. Illustration (1) makes the 
meaning Clear. 

The wording of ss. 27 and 31 indicate that the 
real meaning of the term “as set forth therein” in 
art. 23 is that stamp duty is assessable having regard 
to the consideration and all other facts and circum- 
stances affecting the chargeability of the instrument 
to duty as found therein, and not merely on the 
amount which is stated to be the consideration by 
the parties. The Court has, of course, no power to 
travel outside the instrument to determine the stamp 
duty, and for this reason the parties are enjoined to 
state the consideration fully and truly on pain of a 
penalty. Sections 27 and 64. 
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Sakharam v. Ramchandra (1); Ramen Chetty v. 
Mahomed Ghouse (2); Emperor v. Rameshar Das (3) ; 
Reference under Stamp Act, s. 46 (4) ; In the matter 
of Muhammad Muzaffar Ali (5). 


Aiyaugar for the respondent. Under s. 63 of the 
Contract Act no consideration is necessary for the 
waiver of a debt by a creditor. Moreover, the deed 
was not executed by the creditor. The question to 
be determined is whether the property is transferred 
for Rs. 300 as stated in the deed or for the whole 
debt. In fact the property is worth only Rs. 300. 
It was only by way of recital that the waiver of the 
balance of the debt is mentioned ; the parties need 
not have incorporated it in the deed. A recital has 
no relevancy in assessing the stamp duty payable on 
an instrument. Reference from the Board of Revenue 
(6) ; Reference under s. 46 of the Indian Stamp Act (7). 


PacE, C.J.—The following questions have been 
referred for determination by the High Court in a 
case stated by the Financial Commissioner, Burma : 


““(1) In the deed of conveyance under reference wherein only 
a specified portion of a debt is named as the consideration for 
the transfer, the remainder cf the debt being waived, does 
section 24 of the Indian Slamp Act require that in spite of 
the waiver the consideration shculd, for the purpose of the 
assessment of stamp duty on the conveyance, be deemed to be 
the whole of the debt, or is it permissible to treat only the 
portion of the debt specified in the deed as the consideration 
aud to disregard the waived portion ? 

(2) If the answer to the first question is in the sense of the 
second alternative, is the waiver of a portion of the debt, as 





(1) LL.R. 27 Bom. 279. (4) 1.L.R. 20 Mad. 27. 
(2) ILL.R. 16, Cal. 432. (5) LLE.R. 44 All. 339. 
(3) LL.R. 32 All. 171. (6) LL.R. 10 Cal. 92. 


(7) LL.R. 7 Mad. 421, 
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expressed in the decument, a release on account cf which 
adcitional stamp duty should be charged under article 55 of 
the First Schedule to the Stamp Act?” 


In my opinion the case is free from difficulty. 
Under section 24 it is provided that 


“ where any property is transferred to any ferson in considera- 
tion, wholly or in part, of any debt dué to him . . . such 
debt . . . .is to be deemed the whole or part, as the case 
may be, of the consideration in respect whereof the transfer is 
chargeable with ad valorem duty. 


Illustration. 


(1) A owes B Rs. 1,000. A sells a property to B, the 
consideration being Rs. 500 and the release of ‘the previous 
debt of Rs. 1,000. Stamp duty is payable on Rs. 1,500.” 


Under Article 23 a conveyance as defined in 
section 2 (10) is chargeable ‘‘ where the amount or 
value of the consideration for such conveyance as 
set forth therein” exceeds Rs. 200 but does not 
exceed Ks. 300 with the stamp duty of Rs. 4-8 and 
where the consideration exceeds Rs. 400 but does 
not exceed Rs. 500 the stamp duty leviable is 
Rs, 7-8. . 

It is well settled that the stamp duty payable 
upon an instrument must be determined by referring 
to the terms of the document, and that the Court is 
not entitled to take into consideration evidence dehors 
the instrument itself. [Ramen Chetty v. Mahomed. 
Ghouse and another (1) ; Sakharam Shankar -and | 
others v. Ramchandra Babu Mohire (2) and Ramprasad 
Shivlal v. Shrinivas Balmukuid (3).] 

But, in my opinion, the charging words in 
Article 23 “where the amount or value of the. 








(1) (1889} LL.R. 16 Cal. 432, (2) (1902) I.L.R. 27 Bom. 279, 
(3) 27 B.L.R. 1122. 
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consideration for such conveyance as_ set forth 
therein” do not mean that Revenue authorities 
must have regard only to what the parties to the 
instrument have elected to state the consideration 
to be, but that the duty must be assessed upon 
the amount or value of the consideration for the 
transfer as disclosed upon an examination of the 
terms of the instrument as a whole. The document 
under consideration is a conveyance of immoveable 
property consisting of paddy and garden land. The 
consideration passing to the transferor for executing 
the conveyance is therein stated to be 

“a total sum of Rs. 300 made up'of Rs. 250 being the 
total of two ilems of principal sum and Rs. 50 being the 
balance of interest arrived at by waving, (literally reducing), 
Rs. 145-14-0 out of Rs. 195-14-0, the total of two items of 
interest.” 


The details of the transaction are then set out, 
from which it appears that there were two loans, 
one of Rs. 150 in respect of which there was 
interest due at the date of the execution of the 
conveyance amounting to Rs. 119-8-0, and the other 
of Rs. 100 upon which the interest then due was 
Rs. 76. It is thus seen that the benefit which 
would accrue to the transferor as the result of duly 
executing the conveyance was that he would obtain 
in substance and effect the cancellation of the whole 
debt of Rs. 445-14-0 which was due from him to 
the transferee, that debt consisting of the following 
items : 

Rs. 150, principal on the first loan ; 
Rs. 100, principal on the second loan ; 
Rs. 50 part of the interest due on the two loans, 

and 
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Rs. 145 being the balance of the interest which 
the transferee on the conveyance being duly 
effected agreed to release. 

In the instrument it is further provided that 


the transferor 


“undertook to see that there shall not be any litigation, 
objection cr interference by anyone. Except to the creditor 
C.R.M.M.L.A. money-lending firm the said lands have not been 
previously mortgaged or sold cr given to anyone else. We 
declare that the said lands aré free from cther debts. Should 
there be an interference or objection hereafter we also agree 
that promissory notes shall stand as they: did originaliy, and 
that the creditor shall have a right to demand and _ recover 
principal and interest as he likes, without waiving the amount 
of interest that has been waived . . . The creditor agreeing 
to the proposal accepis the offer of surrerider.” 


Now, under section 63 of the Contract Act, a. 


creditor may in whole or in part dispense with- 


the payment of a debt due to him from his debtor. 
But in the present case the agreement by the 
transferee to release the balance of the interest due 
at the time when the instrument was executed was 
part of the consideration that passed to the transferor 
for executing the conveyance. At the hearing the 
learned advocate for the respondent was asked by 
the Court whether he contended that there was 
any waiver or release of the Rs. 145-14-0 due in 
respect of interest independently of the instrument, 
and he replied—as indeed he was bound to reply— 
in the, negative ; and in such circumstances it ‘is 
manifest that the agreement to release: the balance 
of the debt formed part of the consideration passing 
to the transferor for executing the conveyance. 
I am of opinion, having regard to the terms 
of the instrutnent, that the consideration for the 
conveyance as set forth therein was the cancellation 
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of the whole debt, the principal sums and Rs. 50 
due as interest thereon being treated as having 
thereby been repaid and the transferee agreeing 
upon the due execution of the conveyance to 
waive or release the balance of the interest. : 
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For these reasons I would answer the first A. Cuertiar 


question propounded by saying that the amount 
of stamp duty leviable in respect of the instrument 
in question was upon Rs. 445-14-0. The second 
question does not arise. 


Mya Bu, J.—I agree. 


MosELy, J.—I agree. 


CRIMINAL REVISION. 


Before Mr. Justice Dunkley, 


ALI BHAI v. MAUNG NYUN.* 


Ferry, public—Carriage of passengers “ between points within, or within two miles 
from, the limits of a public ferry ”— Sanction of superintendent, or exemption 
by Government notification necessary—Unauthorized carriage of passengers 
between landing stage and launch in mid-stream—Landing stage within 
limits of public ferry— Points” from bank to bank—Launch, whether a 
poini— Burma Ferries Act (Burma Act II of 1898), ss. 15, 27. 

S. 15 of the Burma Ferries Act prohibits a person from conveying for 
hire any passenger or goods “ between points within, or within two miles 
from, the limits of a public ferry,” except with the sanction of the 
superintendent or of the lessee of such ferry, or unless he is a person 
exempt from the operation of the section by notification of. the Local 
Government. In contravention of the section the applicant plied his sampan 
for hire to carry passengers between a certain landing-stage on the Twante 
Canal and launches stopping in mid-stream for embarkation and disembarkation 
of passengers, The landing stage was «ithin two miles of the western 
limit of a public ferry on the canal, and the applicant was fined for his 
offence under s. 27 of the Act. He contended that the “ points ” referred 
to in s. {5 of the Act meant points on either bank of the stream and not 
launches proceeding down the middle of the stream, 





* Criminal Revision No. 3048 of 1935 from the order of the Special 
Power Headquarters Magistrate of Hanthawaddy in Criminal Regular 
Trial No. 18 of 1935. 


FIRM. 


PAGE, C.J. 
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Held, that the applicant was rightly convicted, The word “ ferry ’* 
includes the conveyance of passengers or goods from and to any place 
within the limits prescribed, whether that place be on a bank or in the 
stream, and is not confined to the conveyance of passengers or goods from 
one bank to the other. When, therefore, a launch stops in mid-stream for 
the purpose of setting down or picking up passengers it becomes to all 
intents and purposes “a point ” for the purpose of s. 15 of the Act. 


Ba So for the applicant. 
M. I. Khan for the respondent. 


DUuNKLEY, J.—The applicant, Ali Bhai, has been 
convicted of an offence under section 27 of the 
Burma Ferries Act. The facts of the case are not 
in dispute. On the Twante Canal there is a public 
ferry, established under the provisions of section 4 
of the Burma Ferries Act, known as the Kungyan- 
Madaing Ferry. The superintendence of this ferry 
is vested in the Hanthawaddy District. Council. 
The lessee of the ferry, who has bought the right 
to levy the tolls from the District Council, is the 
respondent, Maung Nyun. There is a landing-stage 
on the canal at a place called Obo. This is 
within two miles of the western limit of the Kungyan- 
Madaing Ferry. Launches of the Irrawaddy Flotilla 
Company ordinarily stop in the canal as near as possible 
to this landing-stage. They do not drop anchor, as 
they are not allowed to do so in the canal; but 
they merely come to rest and float with the stream 
so as to allow passengers to embark and disembark. 
The applicant, Ali Bhai, keeps a sampan at Obo, 
and he plies his sampan for hire between the 
Obo landing-stage and the launches waiting in 
mid-stream. He embarks passengers on these launches 


. and disembarks passengers therefrom, and he charges. 


hire to carry them from and to the shore. On 
these facts the applicant has been convicted, and 
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in my opinion rightly convicted, of an offence under ans 
section 27 of the Burma Ferries Act. Aa eas 
Section 27 of the Act reads as follows: Maune 
YUN. 
“Whoever conveys for hire any passenger, animal, vehicle pease 


or goods in contravention of the provisions of section 15, 
shall be punishable with fine which may extend to fifty 
rupees.” 


Section 15 is as follows: 


“No person shall . . . convey for hire any passenger, 
animal, vehicle or goods, between points within, or within 
,two miles from, the limits of a public ferry, except with 
the sanction of the superintendent or of the lessee of such 
public ferry : 

Provided: that the Local Government may, by notification, 
exempt any persons or classes of persons from the operation 
of this section.” 


. Now, it isadmitted that the applicant has never obtained 
‘the sanction of the District Council or of the respondent, 
as lessee of the ferry, to his conveying passengers: 
for hire between the Obo landing-stage and the 
‘launches waiting in mid-stream. It is also admitted 
that the Local Government has not issued any 
notification under section 15 of the Act, exempting 
any persons or classes of persons from the operation: 
of the section. .Consequently, it is clear that the 
applicant, by so conveying persons between the 
launches and the landing-stage, has committed an: 
offence under section 27. 

The argument which has been addressed to me 
is that a launch proceeding down the middle of 
‘tthe stream cannot be held to be ‘a point within,. 
or. within two miles from, the limits of the ferry ’” 
and that the points referred to in section 15 mean 
points‘ on either bank of the stream. No authority 
for this canes has been quoted, and it seems. 
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to me to be clearly untenable. “Ferry” is not 


defined in the Burma. Ferries Act, but in Murray’s. 


dictionary it is defined as “a passage or place 
where boats pass over a river, etc., to transport 
passengers and goods,’ and in law as “ the right 
of ferrying men and animals across a river, etc., 
and of levying toll for so doing.” There is nothing 
in these definitions which would suggest that the 
word “ferry” means only the conveyance of | 
passengers, etc., from one bank to the other, and, 
in’ fact, to my mind it is clear that it includes 
conveyance of passengers from and to any place 
within the limits prescribed, whether that place be. 
on a bank or in the stream. The illustration in 
the Magistrate's judgment of an-island in the stream. 
is extremely apposite. When a launch halts in the 
stream for the purpose of setting down or picking 


‘up passengers it becomes to all intents and purposes 


such “an island,” and is without doubt “a point ” 


for the purpose of section 15 of the Ferries Act. 


That it was the intention of the Legislature that 
the conveyance of passengers from a launch halting 


in the stream to the bank should fall within the 


provisions of section 15 is conclusively shown by the 


~ fact that originally a notification was issued by the Local 


Government, under the powers conferred by section 
16 (2) of the Act, exempting from the operation of 


- that section .“‘ boats engaged in carrying passengers, 


animals or goods between the shore and steamers 
under weigh or at anchor in the stream.” Section 
16 (2) confers upon the Local Government authority 
to declare what persons, animals, vehicles or goods 
shall be exempt from the payment of ferry tolls, and 
under this particular notification persons like “the 


present applicant, who used their boats for the 


conveyance of passengers, etc., between a launch 
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waiting in the stream and the shore, were exempt 
from the payment of tolls. Unless, in the absence 
of such exemption, these persons come within the 
provisions of section 15 of the Act, the necessity for 
the issue of such a notification would never have 
existed. Now, this notification was cancelled by 
Financial Department Notification No. 26, dated the 
1st March 1917, and, consequently, since that date 
persons engaged in this kind of traffic come within 
the provisions of section 15, and in the absence of 
any notification by the Local Government under the 
proviso of that section, they commit an offence 
under section 27 of the Act unless they have 
obtained the sanction of the District Council or of 
the lessee of the ferry. The applicant has therefore 
been rightly convicted, and this application in revision 


is dismissed. 


APPELLATE CIVIL. 


Before Sir ‘Arthur Page, Kt., Chief Justice, and Mr. Justice Ba U. 
-P.M. HAMID 


v. 
P. K. MOHAMED SHERIFF.* 


Insolvency —Adjudication—Immunity from arrest not automatic—Apptication 
for protection against caccution upon the person necessary—Policy of the 
Legislature—Honest deblors—Protection order when withdrawn—Presi- 
dency-Towns Insolvency Act (111 of 1909), ss. 17, 25— Provincial Insolvency 
Act (V of 1920), ss. 23, 28, 31—Civil Procedure Code (Act V of 1908), O, 
21, Tr. 37, 40. 

An order of adjudication does not operate automatically as a protection 
against execution upon the person of an insolvent. He must apply to the 
Court to grant him the privilege of protection against arrest which the 
Court will do only if the circumstances of the case justify it. 

Neither in s. 17 of the Presidency-Towns Insolvency Act nor in s, 28 
of the Provincial Insolvency | Act is any mention made of leave being 
necessary in respect of remedies against the person of the insolvent, both 
these sections referring not to the person but to the property of the insolvent. 


nn nn nee rEEEUUE IESE EEEEEESAAEEERSREEEEESEEEEEEEEEEEeeeeeeT 


* Civil Miscellaneous Appeal No. 17 of 1935 from the order of this Court 
on the Original Side in Insolvency Case No. 188 of 1933. 
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Mahomed Elias v, Shask Abdool Rahiman, 1.L.R. 40 Bom. 461; Mahomed 
Roshan v. Guiam Mohiddin,.31 Bom. L.R. 206—referred to, 

Tan Seik Ko v. C.A.M.T. Firm, LLR. 6 Ran. 27—pro tanto. dissented 
from, : a - 
The policy of the Legislature, however, is to provide protection for 
honest debtors, and a protection order if once granted shall not be 
cancelled save on exceptional grounds. If an insolvent’s conduct has been 
flagrantly dishonest, or by being sent to jail he is likely to make a fuller 
disclosure of his affairs, the Court should not grant him protection. 

It is open to a debtor who is arrested to rely in the execution proceed- 
ings upon the provisions of Order 21, rule 37 or rule 40, of the Civil 


* Procedure Code.” : 


Bhattacharya for the appellant. The question in 
the present case is whether a fraudulent insolvent, 
whose discharge has been refused, should be given 
the protection of the law against execution on his 
person. The mere fact that a person has applied to 
be adjudicated insolvent should not give him more 
rights than an ordinary person. S. 17 of the 
Presidency-Towns Insolvency Act [s. 28 (2) of the 
Provincial Act] deals only with the property of the 
insolvent on adjudication, and does not purport to give 
any protection to the insolvent from arrest in execution 
proceedings. Under s. 25 of the Act a protection 
order may be given to the insolvent, and it may be 
revoked. Consequently, no leave of the insolvency 
Court is necessary to execute a decree against the 
person of an insolvent. Mahomed Roshan v. Gulam 
Mohiddin (1) ; Hariram v. Sri Krishna (2). _ 

No protection should be granted to an insolvent - 
whose conduct has been dishonest and who is further 
guilty of grave malpractices in order to deprive his 
creditors of their just dues. Mahomed Haji v. Shaikh 
Abdul Rahman (3). 

If it is held that the mere fact that a debtor has 
been adjudicated insolvent entitles him to a protec- 
tion order, the present application for leave to 





(1) 31 Bom, L.R. 206. (2) LL.R. 49 All. 201. 
(3) ILL.R. 40 Bom. 461. 
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execute the decree against the respondent should 
in effect be treated as application unders. 25 of 
the Act for revocation of the protection order. 

The decisions to the contrary contained in 
M.A.V.L. Viswanathan v. Abdul Majid (1); Maung 
Po Toke v. Maung Po Gyi (2); Tan Seik Ko v. 
C.A.M.C.T. Firm (3); Easwara Iyer v. Govinda- 
rajulu (4); .Alamelu v. Venkatarama Iyer (5) do 
not correctly state the law. 

Ray for the respondent. There is no proof that 
the debtor has any liquid assets at present. A 
debtor should not be sent to jail except to bring 
him to his senses. Moreover, an order of adjudication 


implies that the insolvent is immune from process 


against his person and _ property. 


The: burden of proof in the present case was. 


on the appellant to show that the respondent was 
not entitled to any protection. He did not in fact 


make any formal application for the revocation of 


the protection that the respondent enjoyed. On the 


other hand, under O. 21, r. 40, it is on the debtor | 


to show that he is poor. 
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In any event the appellant has made out no special . 


case for granting leave to execute the decree against 
the - person of the insolvent. 

Pace, C.J.—This appeal is allowed. 

The proceeding out of which the appeal arises 
was a petition by one of the creditors in the insolvency 
of the respondent for leave to execute two decrees 
which he had obtained against the insolvent in the 
High Court and the Small Cause Court of Rangoon 
respectively against the person of the insolvent. The 
respondent was adjudicated insolvent on the 16th of 

(1) LL.R. 3 Ran, 187, 191. (3) LL.R. 6 Ran. 27. 


(2) I-L.R. 3 Ran. 492. (4) LL.R. 39 Mad. 689. 
(5) LL.R. 50 Mad. 977. 
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August 1933. The schedule disclosed unsecured 
liabilities amounting to Rs. 26,488 and assets nil 
with the exception. of an endowment policy on his 
life for Rs. 2,000 which the respondent admitted that 
he had assigned to his wife. On the ist of May 
1934 the respondent’s application for his discharge 
was refused, Sen J. observing that it was “a case 
which has no merits.” In the course of.the order 
refusing the respondent his discharge Sen J. stated 
that he was satisfied 


“that the insolvency is not due to trade depression alone but 
is due to two partners cartying on business and being afraid 
to disclose their state of affairs, and making away with their 
books of account.” 


The learned Judge added 


’ “it also appears that since the insolvent’s return he has been 


carrying on business in his own name, and the creditors have 
been able to prove one transaction where one hundred tons of 
beans were sold to Messrs. Steel Brothers & Co., and the. sugges- 
tion is that he is still carrying on business in the name of his 
brother-in-law.” 


On the 29th of August 1933 a protection order 
was granted to the respondent, under which he was > 
given inter alia protection from arrest and detention 
in custody ; and on the 3rd of August 1934, by 
filing the present application for leave to execute 
the decrees, the appellant in effect applied that pro 
tanto the protection order should be cancelled. On 
the 9th of January 1935 Braund J. dismissed the 
application, holding “that an application such as 
this is wholly contrary to the principles of the 
insolvency law.” His Lordship in the course of his 
order stated 


“if I understand the principles of insolvency and bankruptcy 


jurisdiction at all one of them is this that when in a state of 
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insolvency or bankruptcy a debtor has the protection of the 
law against executions upon his person. I see no reason, so 
long as the insolvency is subsisting, why he should forfeit that 
protection except on most exceptional grounds.” 


Now, with all due deference it does not appear 
that that is quite how the matter stands. In. my 
opinion it is plain, having regard to the course of 
legislation in India, that it was not intended by the 
Legislature that a person upon being adjudicated 
insolvent should necessarily be given protection against 
personal arrest in respect of debts provable in 
his insolvency, much less that an insolvent “ has 
the protection of the law against executions upon 
his person.” As I construe section 17 and section 
25 of the Presidency-Towns Insolvency Act and 
the corresponding sections 23, 28 and 31 of the 
Provincial Insolvency Act upon adjudication an 
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insolvent not only has not ifso facto the protection’ 


of the law against execution upon his person, but 
must apply to the Insolvency Court to grant him in 
its discretion a protection order [Mahomed Haji 


Essack Elias v. Shaikh Abdool Rahiman Bin Shaik . 


Abdool Aziz El Ebrahim (1) and Mahomed Roshan 
Sheikh Alli Kaskar v. Gulam Mohiddin (2)]. In 
M.V.A.L. Viswanathan Chettiyar v. Abdul Majid (3) 
Lentaigne J. did not express a definite opinion to 
the contrary, and in Tan Seik Ko v. C.A.M.C.T. Firm 
(4), which overruled Maung Po Toke v. Maung Po 
Gyi (5), the learned Judges with all respect were 
misled in thinking that section 28.of the Provincial 
Insolvency Act provided “ that nothing shall be 
done against the property of the insolvent or against 
the insolvent without the leave of the Court during 
(1) (1915) ILL.R. 40 Bom. 461. (3) (1925) I.L.R.3 Ran. 187. 


(2) 31 B.L.R. 206, (4) (1927) LL.R. 6 Ran. 27. - 
(5) (1925) LL.R. 3 Ran. 492. 
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the pendency of the insolvency proceedings.” Neither 
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-in section 17 of the Presidency-Towns Insolvency 


Act is any mention made of leave being necessary 
in respect of remedies against the person of the 
insolvent, both these sections referring not to the 
person but to the property of the insolvent. Having 
regard to the amendments that have been made in 
both these Acts in connection with the subject in 
hand in my opinion it was intended and enacted 
by the Legislature that an order of adjudication 
should not operate automatically as .a protection 
against execution upon the person of an insolvent, but 
that the insolvent should be compelled to apply to. 
the Court to grant him the privilege of protection 
against arrest which the Court would do only if the 
circumstances of the case justified it. I respectfully 
agree with the opinion expressed by Braund J. that 
a protection order should not be refused, or if once. 
granted cancelled, save on “ exceptional grounds ”’; 
but at the same time I am satisfied that whereas it 
was the policy of the Legislature to provide protection 
for honest debtors, the Legislature did not intend or 
enact that freedom from arrest should be granted to 
flagrant or dishonest insolvents. 

Now, what are the grounds upon which the 
present application is based? At the hearing before 
Braund J. it appeared from the report of the 
Official Assignee and the affidavits filed in support 
of the application that the respondent had carried 
on a considerable business prior to his insolvency 
in buying and selling on his own account or on 
commission rice and boiled rice for export. It 
was alleged that the insolvent had transferred his 
endowment policy to his wife, and that the insolvent 
admitted. He also had a house in India. No 
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mention was made of this house in the schedule 
‘but it is conceded that in the event the house 
-has been sold in execution of a decree obtained 
against him in India, and that the sale-proceeds 
have been realized by the Official Assignee in 
Rangoon. The insolvent admitted that since his 
insolvency he had carried through a _ business 
transaction whereby 100 tons of beans were sold 
to Messrs. Steel Brothers & Co. In the affidavits 
in support of the petition it was stated that there 
was reason to believe from information received 
that the respondent had several thousand rupees 
in his possession in cash, and that he was secretly 
carrying on business in Rangoon in the name of 
his relations. 

The learned Judge in insolvency did not call 
_upon the insolvent to admit the allegations made 
against him or to explain or deny them. In his 
order Braund J. stated : 


“T cannot find in these vague allegations any such exceptional ' 
grounds. The allegations are unsupported by concrete evidence 
at all and I see no ground why I should depart from general 
principles and those are that any insolvent debtor is entitled to 
be protected. Insolvency is a proceeding for the administration 
and distribution of the assets among the creditors and it is not 
intended to be a means of harassing a debtor.” 


_ We were, however, of opinion that an opportunity 
should be given to the debtor to admit, explain 
or deny the allegations in the petition which received 
some support from the conclusion at which Sen J. 
had arrived, and the case was remanded in order 
that the public examination of the insolvent should 
be re-opened, and an opportunity should be taken 


to examine him upon the allegations in the present; 


application and the affidavits filed in support of it.: 
It appears that at his further examination the 
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respondent admitted that a few months after he. 
had been adjudicated insolvent his brother-in-law, 
T. M. Jamal Moideen, started business. It happened 


‘to be a business of exactly the same nature as 


that which the insolvent had been carrying on, 
which consisted of exporting rice and broken rice 
to Madras and Tuticorin. 

The respondent stated that he was helping hig: 
brother-in-law generally in the business, that he 
recéived no pay, and that he was. living with his 
brother-in-law who was maintaining his wife and. 
children in India. He denied, however, that he 
was doing any business of his own. He: stated 
that the business in which he was working belonged 
to his brother-in-law, and that he was merely 
assisting him. He further admitted that he had. 
transferred the house in India to his wife as well - 


as the policy of insurance. When questioned about 


the furniture which “he had disposed of he stated — 
that when the business was closed down in 1930 
he possessed an iron safe, electric fans, table, 
chairs and an almirah. Tie was then asked what 
had become of them, and whether he had not 
transferred them to other people. His answer was 
that he was unable to say what had become of 
them, the fact of the matter being that at the 
time when they disappeared he was not in .his 
proper senses, and therefore that he was unable 
to give any account of what had happened to 
these articles. It is strange, however, if his mind 
was in this confused state, that he was able, as 
he admitted, to renew four hundis after the business 
was closed down. Although the respondent conceded 
that he had been carrying ona _ considerable 
business in partnership with one Abdul Majid, who 
had long ago departed to India, he was unable to 
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produce,—and Abdul Majid has not produced,—any 1935 


account books relating to the business that he had Pp. M. Harp 
been carrying on. In this connection it is well px. 
MoHAMED 


to bear in mind the finding of Sen J. that the ‘sguegier. 


—<— 


’ 
respondent’s Pace, C.J. 


“insolvency is not due to trade depression alone but is due to 
two partners carrying on business and being afraid to disclose 
their state of affairs and making away with their books of 
account.” 


Now, the question is whether upon the facts 
that had been disclosed in the proceedings the 
Court ought to grant the appellant leave to execute 
the decree that he had obtained against the respon- 
dent, and pro tanto to cancel the protection order. 

I entirely agree with Braund J. that the Court 
ought not to withdraw from the insolvent protection 
from arrest unless his conduct has been flagrantly 
’ dishonest, or unless it is satisfied that the circum- 
stances are such that it may well be, if the ordinary 
law is allowed to take its course, that assets will 
be disclosed by the insolvent which otherwise he 
would not declare. I respectfully agree also with 
Sen J. in thinking that since his adjudication the 
insolvent in all probability has been carrying on 
business in the name of his brother-in-law, and in 
my opinion there is reasonable ground for suspecting 
that he is not carrying on the business which 
stands in the name of his brother-in-law without 
getting something out of it. The appellant and 
those who have sworn affidavits in support of the 
present application are firmly of opinion that the 
insolvent since his insolvency has been and-still 
is carrying on business and refusing to disclose 
the real facts as to what he is doing to the Official 
Assignee. It may be that if the respondent is 
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lodged in jail he will be disposed to inform the 


P M. Ha Han Official Assignee of the true position in which he 


P. “K. 
MoHAMED 
SHERIFF, 


PaGE, CJ. 


stands. In my opinion the present case is one in 
which it is expedient that leave to execute the 


decree, so far as the Insolvency Court is concerned, 


should be granted, not for the purpose of harassing 
the insolvent but in order that he may be brought 
to his senses. Now, it -does not follow, because 


-the Insolvency Court grants the appellant leave to. 


execute the decrees, that in the regular suit an 
application for leave to execute the decrees by 
arresting the respondent will be successful. That 
will depend upon whether under Order 21, rule 
37 and rule 40, the respondent will be able to 
satisfy the Court that he has no assets, and therefore 
that to send him to prison would serve no useful 
purpose. If he succeeds in satisfying the executing 
Court that he has no assets, and that no sound 
object would be achieved by directing his arrest 
and detention in jail, I take it that the application 
for execution upon his person will be dismissed. 
But that is a question which I think in the present 
circumstances ought to be agitated and decided in 
the execution proceedings in the regular suit, and 
this Court must, of course, not be taken to express 
any opinion as to how the executing Court should 
act if and when an application for execution is 
presented to it. 

For these reasons, in my opinion, the appeal must 
be allowed, the order from which the appeal is 
brought set aside, and leave granted to the appellant 
as prayed. The appellant does not ask for costs. 


Ba U, J.—I agree. 
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FULL BENCH (CIVIL). 


Before Sir Arthur Page, Kt. Chief Justice, Mr. Justice Mya Bu, and 
Mr. Justice Sen, 


IN RE MAUNG PO KYUN 
v. i 
MA SHWE.* 


Appeal—Second appeal to the High Court—“ Suit of the nature cognizable by 
Courts of Small Causes"—Suit for rent of agricultural land—Special 
jurisdiction of Small Causes Court by Government notification—Provincial 
Small Cause Courts Act (IX of 1887), s. 15, art. 8, second schedule—Civil 
Procedure Code (Act V of 1908), ss. 100, 102. 


In s. 102 of the Civil Procedure Code the words “ any suit of the nature 
cognizable by Courts of Small Causes” mean any suit in which the claim is 
cognizable by Courts of Small Causes as such, Under s, 15 and art. 8 of the 
‘second schedule of the Provincial Smatl Cause Courts Act a suit for the recovery 
of rent other than house rent is expressly excepted from the cognizance of 
Courts of Smali Causes as such. Therefore a suit to recover the rent of 


agricultural land is not a suit of the nature cognizable by Courts of Smail . 
Causes, and in such a case, although the amount may be less than Rs. 500, a 


second appeal lies to the High Court under s. 100 of the Code. 

Under art. 8 of the second schedule of the Provincial Small Cause Courts 
Act a Judge of the Court may be expressly granted by the Local Government 
jurisdiction to try suits for the recovery of rent other than house rent, but in 


such an event the Court does not possess that jurisdiction because it is a Court: 


of Smali Causes, but because by notification the Local Government has 
invested it with special jurisdiction in that behalf. 

Raja Narendra Bahadur v. Bafati, 1.L.R. 45 All. 7 ; Ramchandra v. Abaji, 
’ 6 Bom. H.C.R. (App. Civ. Jur.) 12; Sadanand v. Deb Nath, 1922 Pat. H.C. 
Cases, Sup. 154; Sakadora Mudiali v, Nabin Chand, 1.L.R. 42 Cal, 688 ; Seix 
Thoung v. Shwe Kun, 3 L.B.R. 47; Uma Churn v, Bewah, L.L.R. 15 Cal. 174 5 
Vedachala v. Ramasami, 1.L.R. 22 Mad. 229-—referred to. 

Soundaram Ayyar v, Sennia Naickan, 1.L.R. 23 Mad. 547—dissented from. 

Ma Pan v. Maung Ne U,1.L.R.3 Ran, 390—overruled, 


The following order of reference for the decision of 
a Full Bench was made by 


MosEty, J.—This second appeal has beenjbrought under section 
11 of the Burma Courts Act against the decree of the District Court, 
which reversed the decree of the Township Court in a suit for rent 
of agricultural land, the amount involved being less than Rs. 500. 
The preliminary point has been argued whether a second appeal 





* Civil Reference No. 9 of 1935 arising!out!of Civil Second Appeal No, 30 
of 1935 of this Court, 
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lies. It was decided in Ma Pan v. Maung Ne U (1) that a second 
appeal would not lie. Jam in doubt whether the decision in that 
case was correct and consider that 1t needs reconsideration. 

As was said in Ma Pan's case, “‘ The law regulating such second 
appeals so far as this Court is concerned is contained in section 
102 of the Code of .Civil Procedure, which says that no second 
appeal shall lie in any suit of the nature cognizable by Courts of 
Small Causes when the amount or value of the subject-matter of 
the original suit dces not exceed five hundred rupees,” and in 


_section 11 of the Burma Courts Act, which says : ‘‘ In addition to the 


second appeals permissible under secticn 100 of the Ccde of Civil 


- Procedure, 1908, a second appeal shall lie to the High Court from 
‘an appellate decree of a Court subordinate thereto on any ground 


which would be a good ground of appeal if the decree had been 
passed in an original suit, whenever the decree of the Appellate’ 
Court varies or reverses otherwise than as to costs the decree of 
the Court below ; provided that no such. second appeal shall lie : 

(a) in the case of a small cause, unless the value cf the cause 

exceeds five hundred rupees, or ~ 

(b) in the case of an unclassed suit, unless the value of the suit 

exceeds five hundred rupees or ‘the suit is of the nature 
described in section 13, sub-section (1), of the Burma 
Laws Act, 1898.” 

The Calcutta High Court in Sahadora Mudiali v. Nabin Chand 
Boral (2) and the Allahabad High Court in Auseri Lal v. Mullhan’ 
and others (3) have held that such a suit is excluded from the 
cognizance of Small Cause Courts, and thata second appeal may lie. 
The matter was not discussed in these cases, and the only rulings 
in which I have been able to finda discussion are Soundaram Ayyar 
and another v. Sennia Naickan and others (4) and the case which it 
overruled, Vedachala Mudali v. Ramasami Raja (5). In Ma Pan's. 
case (1) Mr. Justice Heald followed Soundaram Ayyar’s case (4). 

Section 15 of the Provincial Small Cause Courts Act of 1887 
deals with the jurisdiction of Courts of Small Causes. Section 
15 (1) enacts as follows : 

“A Court of Small Causes shall not take cognizance of the 
suits specified in the second schedule as suits excepted 
from the cognizance of a Court of Small Causes.” 


ee 
(1) (1925) L.L.R. 3 Ran. 395. (3) (1924) LL.R. 46 All. 369. 
(2) (1914) LL.R. 42 Cal. 638. (4) (1900) L.L.R. 23 Mad. 547, 
(5) (1899) LL.R. 22 Mad. 229. 
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Section 15 (2) reads : 


. Subject to the exceptions specified in that schedule and to 
the provisions cf any enactment for the time being in 
force, all suits of a civil nature of which the value does 
not exceed five hundred rupees shall be cognizable by a 
Court of Small Causes.” 

The second schedule deals with suits excepted trom the cognizance 
ofa Court of Small Causes, and Article 8 excepts a suit for the re- 
covery of rent, other than house rent, unless the Judge of the Court 
of Small Causes has been expressly invested by the Lccal Govern- 
ment with authority to exercise jurisdiction with respect thereto. 

It may be noted that the previous Small Cause Courts Act (XI 
of 1865) enacted affirmatively that a suit for rent shall be cognizable 
by Courts of Small Causes. The present Act does not specify what 
suits shall be tried by a Small Cause Court, or what the nature of 
the suits triable by a Small Cause Court is, but merely lays down 
that all suits of a certain pecuniary jurisdiction shall be cognizable 
by a Court of Small Causes, with certain exceptions specified in the 
second schedule. Suits for the recovery of agricultural rent are 
among those exceptions, unless any particular judge or judges in 
general of Courts of Small Causes have been expressly invested 

‘with jurisdiction by the Local Government. In the Madras case, 
it is to be noted that all subordinate Courts in the Madras Presi- 
dency have been invested with jurisdiction under Article 8. 

In Ma Pan’s case (1) Heald J. remarked :. 

“It appears, therefore, that the learned Judges in Calcutta 
regarded clause 8 of the second schedule as excepting 
suits for rent (other than house rent) from the cogni- 
zance of Courts of Small Causes with an exception to that 
exception in the case of Small Cause Courts where the 
Judge had been specially empowered to exercise jurisdic- 
tion in respect of such suits, while the Full Bench of 
Madras, looking at the ‘nature’ of the suit, regarded 
clause 8 rather as a restriction on the cognizance of such 
suits by particular Smali Cause Courts than as a 
declaration that.such suits were not of the nature 
cognizable by Courts of Smail Causes.” 

I find it myself difficult to extract any consistent principle from 
the three assenting judgments in Soundaram Ayyar's case (2). Sir 
Arnold White C.J. held that where Government, by notification, 
had removed the bar on jurisdiction in the case of any .Judge, all 


(1) (1925) I.L.R, 3 Ran. 390, at p. 396. = (2) (1900) ILL.R. 23 Mad. 547. 
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suits for agricultural rent became of the nature cognizable by a. 
Court of Small Causes, provided that they were within the pecuniary 
limit or jurisdiction of the tribunal. In the case of Musa Miya Saheb. 
v. Sayad Gulam Husein Mahamad (1) where, under the old Act, 
suits to which the Collector was a party had been removed from 
the jurisdiction of the Small Cause Court, it was held that the nature 
of the suit, by which must be understood the jural relations 
between the parties, remained unaltered, and that the suit was one: 
of the nature cognizable by a Small Cause Court. Shephard J. 
in Soundaram Ayyar's case (2) said that cases cognizable by a Small. 
Cause Court did not form a class of cases having inherent and 
distinctive qualities in common, and that when it was said that a. 
suit was of the nature of suits cognizable by Small Cause Courts, 
what must be meant was that it was not sucha suit as is named. 
in the schedule. Benson J. said that the words in question meant: 
suits which the Legislature had determined to be suits of such a. 
character or nature that they are or may be made triable in Courts.- 
of Small Causes without any further action on the part of the 
Legislature itself, thcugh further action may be necessary by the 
Local Government in establishing a Small Cause Court, or by 
investing an existing regular Court with small cause powers, or by: 


investing the Judge of the Small Cause Court with power to try 
suits for rent as small cause suits.T hese, he said,werea@ll matters 


which depend on the will of the Local Government, but do not. 
affect the character or nature of the suits. 

Subrahmania Ayyar J. who dissented, referred to his previous. 
judgment in Vedachala Mudali v. Ramasami Raja (3), where he said 
that suits for rent, other than house rent, are cognizable by certain 
Judges exercising the powers of a Small Cause Judge, not by virtue. 
of the provisions of the Provincial Small Cause Courts Act them-. 
selves, but by virtue of the authority conferred on such Judges by 
the Local Government. Suits for rent, other than house rent, are,,. 
by section 15 of the Act and the first part of Article 8, expressly 


- excluded from the cognizance of Small Cause Courts as a rule. 


The last part of the Article contains a qualification ; but by it the 
Lccal Government is empowered, not to bring such suits within. 
the category of suits generally cognizable by a Court of Small 
Causes, but only to vest a Judge exercising powers of a Judge of a. 
Small Cause Court with authority to try that class of suits. In 


(1) (1882) LL.R. 7 Bom. 100. (2) (1900) LL.R. 23 Mad. 547, 
2 (3) (1899) LL.R. 22 Mad. 229. 
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Soundaram Ayyar’s case (1), he went on to remark “ How then can 
it be held that the legal relation which gives rise to a claim for 
rent is in any way affected by the circumstance that the claim 
may be taken cognizance of by a particular Court only under certain 
circumstances ?” 

There is no such thing as a class or type of suits cognizable by 
Small Cause Courts. All suits are so cognizable unless they are 
excluded from cognizance. The word “ nature ” I apprehend, can 
mean no more in this context than “ within the category of.” 

The question, briefly stated, I think is this: ‘‘ Whether the 
expression ‘suits of the nature cognizable by Courls of Small 
Causes ’ means suits which are generally so cognizable, or whether 
it can be extended to include suits which, though generally 
excepted, as non-cognizable, can be made expressly cognizable by 
notification by the Local Government.” 

In Ma Pan's case, Heald J. admitted that the learned Judges in the 
Madras case had overemphasized the meaning of the word “ nature,” 
and that it is possible that it meant no more than “kind” and that, 
if so, the arguments would carry less weight. He found it difficult 
to come to a definite ccnclusion, but on general principles was in 
favour of the Madras view. He did not say what those general 
principles were, and no doubt was influenced by the anomaly that 
if the other interpretation was correct, there would be no appeal in 
a suit for house rent, but two arpeals in a suit for agricultural rent. 

The anomaly must be admitted, but I am bound to say that on 
the interpretation of the words I am inclined to agree. with 
Subrahmania Ayyar’s view that under the present Act the words 
“of the nature cognizable by Courts cf Small Causes” mean 
suits which have been excluded from the general cognizance of 
Small Cause Courts, subject to the power of the Local Govern- 
ment to remove that exclusion in the case of particular Judges. 
As a Bench cf this Court in Ma Pan’s case has taken a different 
view, I would refer the following question to:a Bench ora Full 
Bench as his Lordship the Chief Justice may direct : 

: “Whether in a suit for rent of agricultural land, of an amount 
less than Rs. 500, a second appeal will lie under section 
100 of the Code of Civil Procedure and section 11 cf 
the Burma Courts Act.” 


Chan Htoon for the appellant. The question for 
determination is whether a second appeal lies in a 


(1) (1900) LL.R. 23 Mad. 547, at page 562. 
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suit for rent other than house rent under s. .100 
of the Code of Civil Procedure or s. 11 of the 
Burma Courts Act. Reading ss. 100 and 102 of the 
Code together no second appeal lies where the value 
of the subject matter of the suit is less than Rs. 500 
and the suit is of a nature cognizable by a Court _ 
of Small Causes. The present suit is for agricultural 
rent, and the value is less than Rs. 500. It is. 
possible that no second appeal lies under s. 11 of 
the Burma Courts Act, and consequently the title 
of the memorandum of appeal was altered into an. 
appeal under s. 100 of the Code. . No second appeal - 
will lie if the present suit is of the nature “ cogni- 
zable by Courts of Small Causes.” oo 

S. 15 of the Provincial Small Cause Courts Act 


‘bars certain suits specified’ in the second schedule 


from the cognizance of Courts of Small Causes,.and 
under art. 8 of the second schedule a suit for the 
recovery of rent, other than house rent, is. not within 
the cognizance. of a Court of Small Causes, unless . 
a notification by the Local Government has invested 
any particular Court with jurisdiction to hear such 
suits. 
In Ma Pan v. Maung U (1) it was decided 
that no second appeal lay in a case similar to the 
present case, and the question now before the Court 
is whether it was correctly decided. The judgment 
in that case, really speaking, confined itself to a 
consideration of s. 11 of the Burma Courts Act and_- 
did not pay due attention to the provisions of 
ss. 100 and 102 of the Code. - Heald J. purported 
to follow Sounudaram Ayyar v. Seninia Naickan (2), 
but the suit was not, in fact, cognizable by the 


. Court of Small Causes; only a notification of the - 


(1} ILL.R. 3 Ran. 390. (2) EL.R, 23 Mad. 547. 
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Local Government rendered it so cognizable. The 
words “of the nature cognizable by Courts of Small 
‘Causes’ mean suits primarily triable by Courts of 
Small Causes, and not suits which are so made 
‘cognizable by virtue of any notification. The present 
suit is not primarily cognizable by a Court of 
Small Causes, and no notification under the Act 
hhas issued in this province. 

Vedachala Mudali v. Ramasami Raja (1) ; Sahadora 
vy. Nabin Chand (2); Sri Sri Sri Varadaraja v. 
Kanda Barikivadu (3); Ramchandra v. Abaji (4) ; 
Musa Miya v. Sayad Gulam (5); Ramkrishna v. 
The President of the Vengurla Municipality (6); 
Raja Narendra Bahadur y. Bafati (7) ; Lalji Panday 
‘v. Barhaindco (8). 


_Tambe for the respondent. 


[Pacr, C.J. Apart from a notification investing a 
‘particular’ Court of Small Causes with jurisdiction 
to try suits’ for agricultural rent, has any Court of 
‘Small Causes as such power to try such suits ?] 


Apart from any notification, no, —— 

[Pace C.J. Can such suits be then called suits 
of the nature cognizable by a Court of Small 
‘Causes ?} : 

The answer to the question depends upon the 
meaning of the term “of the nature cognizable.” 
The presence or absence of a_ notification is 


immaterial. S. 15 of the ‘Provincial Small Cause. 


Courts Act declares the jurisdiction of the Courts 
-of Small Causes, and all suits coming within that 
section are of the nature cognizable unless, of 





(1) LL.R. 22 Mad. 229. . (5) LL.B. 7 Bom. 100. 
(2) J.LJ8. 42 Cal. 638, (6) LL.R. 44 Bom, 367. 
(3) LL-R. 44 Mad. 697. (7) LL. 45 All. 7, 


(4) 6 Bom. H.C:R. (App.} 12, (8) 16 C.WLN, 89. 
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course, excepted by the second schedule. The view 
adopted by the Madras High Court in Soundaram 
Ayyar’s case represents the correct view and should. 
be followed. 

In Maung Kan Gywe v. Cheityar (1), a suit: 
for a share in the produce of land was held to be 
not a suit for rent, and therefore cognizable by a. 
Court of Small Causes. See also Jadab Chandra v.. 
Gopal Chandra (2). as 


PaGE, C.J.—The question propounded is 


“ whether in a suit for rent of agricultural land of an amount less: 
than Rs. 500 a second appeal will lie under section 100 of the- 
Civil Procedure Code and secticn 11 of the Burma Courts Act.” 


But for the fact that an opinion upon this question. 
different from that’ which commends itself to us: 
has been expressed by the majority of a Full 
Bench of the Madras High Court in Soundaram 
Ayyar and another v. Sennia Naickan and others (3),. 
I. should have thought that the answer to the 
question is plain and free from difficulty. 

It is unnecessary to consider section 11 of the 
Burma Courts Act because for the purpose in hand. 
it is not ad rem, the claim in the present case 
being “unclassed” and less than Rs. 500 and not: 
within section 13 (1) of the Burma Laws Act. 

The material provisions are sections 100 and 102: 
of the Code of Civil Procedure, 1908, and section. 
15 and article 8 of the second schedule to the 
Provincial Small Cause Courts Act (IX of 1887).. 
These provisions run as follows: 


“ Section 100.—Save where otherwise expressly provided in the 
body of this Code or by any other law for the time being in force,. - 





(1) LL.R. 6 Ran. 660. (2) 28 C.W.N. 848. 
(3) (1900) LL.R. 23 Mad. 547. 
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.an appeal shall lie to the High Court from every decree passed in 
appeal by any Court subordinate to a High Court, on any of the 


following grounds ty 

Section 102.—No second appeal shall lie in any suit of the 
“nature cognizable by Courts of Small Causes, when the amount or 
value of the subject-matter of the original suit does not exceed 


five hundred rupees. 
“ Section 15.—(1) A Court of Small Causes shall not take 


cognizance of the suits specified in the second schedule as suits 
excepied from the cognizance of a Court of Smali Causes. 

(2) Subject to the exceptions specified in that schedule and to 
the provisions of any enactment for the time being in force, all 
guils of a civil nature of which the value does net exceed five 
hundred rupees shall be cognizable by a Court of Small Causes. 

(3) Subject as aforesaid, the Local Government may, by order 
in writing, direct that all suits of a civil nature of which the value 
‘does noi exceed one thousand rupees shall be cognizable by a 
Court of Small Causes mentioned in the order.” 

“Second Schedule. Suits excepted from the cognizance of a 


‘Court of Small Causes. 

_ Article §.—A_ suit for the recovery of rent other than house- 
went, unless the Judge of the Court of Small Causes has been 
expressly invested by the Local Government with authority to 
exercise jurisdiction with respect thereto.” : 

The answer to the question referred depends 
upon the meaning of the words “any suit of the 
nature cognizable by Courts of Small Causes” in 
section 102 of the Code. Those words, in my 
opinion, indicate and mean “any suit in which the 
claim is cognizable by Courts of Small Causes as 
such.’ Jt appears to me that the obvious intention 
of the Legislature was to refer to suits cognizable 
by Courts .of Small Causes generally, and it is 
necessary therefore to ascertain from section 15 and 
the second schedule to the Provincial Small Cause 
Courts Act what are the claims that are -cognizable 
by Courts of Small Causes as such. Now, it is to 
be observed that section 15 commences by prohibiting 
Courts of Small Causes from taking cognizance of 
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suits specified in the second schedule, and by article 8 
“(a suit for the recovery of rent other than house- 
rent” is expressly excepted from the cognizance of | 
Courts of Small Causes as such. . It follows, there-. 
fore, that a suit to recover the rent of agricultural. - 
land is not a suit of the nature cognizable by Courts: 
of Small Causes. In the course of the argument I 
asked the learned advocate for the respondent if 
under the Provincial Small Cause Courts Act a 
Court of Small Causes as such is invested with ~ 
jurisdiction to take cognizance of a suit to recover 
the rent of agricultural land, and the learned. 
advocate inevitably answered that no such jurisdiction 
under the Provincial Small Cause Courts Act was. 
conferred upon Courts of Small Causes. In my 
opinion, in such circumstances the answer to the: 
question propounded must necessarily be in the. 
affirmative. . 

It is, of course, provided under article 8 that a. 
Judge of a Court of Small Causes may be expressly- 
granted by the Local Government jurisdiction to try — 
suits for the recovery of rent other than house- 
rent; but in such an event the Court does not 
possess that jurisdiction because it is a Court of 
Small Causes, but because by notification the Local 
Government has invested it with special jurisdiction 
in that behalf. The view that we take of this matter 
is in consonance with that expressed by the Bombay 
High Court in Ramchandra Raghunath v. Abaji bin 
Rastya (1), by the Calcutta High Court in Uma Churn 
Mandal v. Bijari Bewah (2) and Sahadora Mudiali v. 
Nabin Chand Boral (3), by the Allahabad High 
Court in Raja Narendra Bahadur Pal v. Bafati (A), 


(1) 6 Bom. H.C.R. App. Civil Jur.12. (3) (1914) LLR. 42 Cal. 638. 
(2) (1889) LL.R. 15 Cal. 174. (4) (1922) LL.R. 45 All. 7. 
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by the Patna High Court in Sadanatid. Tewari and 
others v. Deb Nath Manjhi and others (1), by the 
Chief Court of Lower Burma in Sein Thoung v. Shwe 
Kun (2) and by the Madras High Court in Vedachala 
Mudali vy. Ramasami Raja (3). 

In Soundaram Ayyar avd another v. Sennia 


Naickan and others (4), however, the majority of the. 


Full Bench of the Madras. High Court, (Subrahmania 
Ayyar J. dissenting), held upon the construction of 
section 15 and article 8 of the second schedule to 
the Provincial Small Cause Courts Act that a suit 
for the recovery of rent other than house-rent of an 
amount less than Rs. 500 was “a suit of the nature 
cognizable by Courts of Small Causes.” The founda- 
tion of the judgment of the majority of the Judges 


in that case appears to have been the importance — 


_ that was attached to the word “ nature ” in section 102 

of the Code and section 32 of the Provincial 
Smali Cause Courts Act. Sir Arnold White, who 
delivered the leading judgment, observed : 


“The words ‘any suit of the nature cognizable’ as used in 
section 586 of the Code may be paraphrased thus: Any suit 
relating toa subject-matter over which a Court of Smali Causes 
would have jurisdiction if the claim were within the pecuniary 
limits of its jurisdicticn.”’ 


With that statement I respectfully agree. The 
learned Chief Justice, however, further held that under 
section 15 of the Provincial Small Cause Courts 
Act the scheme of the Legislature was to make 
cognizable by the Small Cause Courts all suits of 
whatever nature subject to the exceptions specified in 
the second schedule; and inasmuch as a suit for 
rent was a suit based on a contract, and as suits 


(1) (1922) Pat. H.C. Ca., Sup. 154, (3) (1899) LL.R. 22 Mad. 229. 
(2) (1904) 3 L.B.R. 47. (4) (2900) LL.R. 23 Mad. 547. 
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for house-rent were suits of. which a Court of Small 
Causes as such could take cognizance, and as a suit for 
the recovery of rent other than house-rent could 
be heard and determined in a Court of Small Causes if, 
as in Madras, such Court was expressly invested 
with jurisdiction in that behalf by the Local Govern- 
ment, it followed that suits for the recovery of 
rent whether in respect of agricultural land or of © 
houses were suits of the nature cognizable by Courts of 
Small Causes. His Lordship added, 


“The view that the. effect of the notification is to render suits 
for rents suits ‘of the nature cognizable in Courts of. Small 
Causes’ does not, in my judgment, involve the proposition that, 
as soon as Government by notification empowers any Judge 
to try rent suits on the small cause side, all such suits throughout 
the Presidency cease to be suits excepted from the cognizance 
of Courts of Small Causes and become suiis of the nature 
cognizable in such Courts. It does involve the proposition that 
all suits for rent become ‘of the nature cognizable’; but whether 
a given suit for rent ceases to be a suit excepted from the 
cognizance of a Court of Small Causes must depend, first, 
upon the question whether the tribunal before which the 
suit is instituted is included in the notification and, secondly, 
upon the question whether the amount of the claim is within the 
pecuniary limit of the jurisdiction of that tribunal.” 


l'confess that I cannot construe the material provisions 
of the relevant statutes in that sense. The effect 
of adopting the view taken by the majority of the Full 
Bench of the Madras High Court in Soundaram Ayyar 
and another v. Sennia Naickan and others (1) would 
be to render article 8 for the purpose in hand nugatory. 
Indeed, the learned advocate for the respondent 
contended that a notification by the Local Government 
investing any particular Court or Courts of Small 


(1) (1900) LL.R. 23 Mad. 547. 
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Causes with jurisdiction under article 8 was immaterial 
for the purpose of ascertaining whether a suit for 
rent of agricultural land was a suit of “the nature 
cognizable” by Courts of Small Causes, although it 
might be material for the purpose of finding out 
whether the suit was in fact cognizable by such Courts. 
Notwithstanding that section 15 (1) commences with 
an exclusion of jurisdiction in respect of suits such as 
the one under consideration, and that article 8 
-expressly provides that a suit for the recovery of 
rent other thau house-rent shall not be within the 
cognizance of a Court of Small Causes the learned 
Judges of the Madras High Court, as I understand 
their judgment, laid down that under section 15 
the Legislature had determined that such suits should 
be triable by a Court of Small Causes and that such a 
determination connoted that such suits were suits of a 
nature cognizable by Courts of Small Causes. To my 
mind to advance such a contention is, with all respect, 
to fly in the teeth of the very words which the 
Legislature has used in section 15; and so far 
from the Legislature, when enacting the Provincial 
Small Cause Courts Act, determining that suits for 
the recovery of rent other than house-rent should 
be triable by Courts of Small Causes it provided 
in express terms that such suits should not be 
within the cognizance of Courts of Small Causes as 
such. For these reasons with great respect to the 
Icarned Judges who decided Souidaram Ayyar and 
another v. Semia Naickan and others (1) the view 
which they took, in my opinion, canno! be sustained 
having regard to the language in which the material 
provisions of the relevant statutes are couched. 

In Sri sri Sri Varadaraja Scor# Harischandra 


(1) (1900) LL.R. 23 Mad. 547. 
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Deo Bahadur Zamindar of Tarla v. Kanda Barikivadu 


_ (1) Sadasiva Ayyar J. observed : 


“ Clause (2) of section 15 is the important clause in that section, 
and, in my opinion, it shows that where any of the exceptions 
specified in the schedule to the Act or any provision of any other - 
enactment for the time being in force. excludes the subject- 
matter of a suit from the cognizance of a Court of Small 
Causes, then a suit relating to that subject-matter is not one 
of a nature cognizable by the Small Cause Court. within 
the meaning of section 102 of the Civil Procedure Code. -Now, if 
we turn to schedule 2 of the SmallCause Courts Act, clauses 
8 and 44 of that schedule clearly exclude a suit of.- which 
the subject-maiter is rent due to a landlord under the Estates. 
Land Act by. his tenant from the category of * suits of the nature 
cognizable by the Small Cause Courts.’ The observations of the 
learned Chief Justice and of the majority of the other Judges 
of the Full Bench in Soundaram Ayyar v. Sennia Naickan (2), in 
my opinion, support the above interpretation of section 102, 
Civil Procedure Ccde.” 


If that were so cadit questiio ; buat I cannot persuade 


myself that such a conclusion, with which I should 


respectfully agree, was arrived at by the majority of the 
Full Bench in Soudaram Ayyar v. Senuia Naickan 
(2). The decision in Soundaram Ayyar vy. Sennia 
Naickan (2) was followed by a Bench of the Bombay 
High Court in Ramekrishna Yeshwant Kamat Adarkar 
v. The President of the Vengurla Municipality (3), 
although in that case neither Ramchandra Ragunath v. 
Abajt bin Rastya (4) nor Uma Churn Mandal v. 
Bijari Bewah (5) nor Sahadora Mudiali v. Nabin 
Chand Boral (6) appear to have been cited; and 
Heaton J., in concurring with the view expressed by 
Scott.C.J., observed : 


“T think that the intention of the Legislature is given effect to 
by the decision proposed, though I am not unmindful of the 


{1) (1920) I.L.R. 44 Mad. 697. (4) 6 Bom. H.C.R. (App.) 12. 


- (2) (1900) LL.R. 23 Mad. 547. (5) (1889) LL.R. 15 Cal. 174, 
(3) (1916) LL-R. 41 Bom, 367. (6) (1914) LL.R. 42 Cal. 638. 
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force of some of the arguments used by Mr. Justice Subrahmania 
Ayyar in the Madras Full Bench case of Soundaram Ayyar 
v. Secunia Naikan (1).” 


In Ma Pan vy. Maung Ne U (2) Heald and 
Rutledge Jf. with some hesitation followed Soundaram 
Ayyar v. Senuia Naickan (1); but in that case the 
material authorities to which I have referred with 
the exception of Sahadora Mudiali vy. Nabii Chand 
Boral (3) were not cited, and no reference was made to 
the decision of Thirkell White C.J. and Fox J. in 
Sein Thoung v. Sinve Kun (4). For the reasons that I 
have given, in my opinion, the law was not correctly 
laid down in Ma Pan v. Maung Ne U (2), and 
in so far as the judgment in that case is not. in 
consonance with our decision in the present case that 
case must be treated as overruled. JI am of opinion, 
therefore, that a second appeal does lie under section 
100 of the Code of Civil Procedure, and I would 
answer the reference in that sense. The costs, five 
gold mohurs, will abide the result of the second 
appeal. 


SEN, J.—I agree. . 


Mya Bu, J.—I agrec. 


(t) (1900) I.L.R, 23 Mad. 547. (3) (1914) LL.R. 42 Cal. 638. 
(2) (1925) LL.R. 3 Ran. 390, (4) (1904) 3 L.BR. 47. 
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FULL BENCH (CIVIL). 


Before Sir Arthur Page, Kt. Chief Justice, Mr. Justice Mya Bu, Myr, Justice 
Bagulcy, Mr. Justice Mosely, and Mr, Justice Ba U. 
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Thathanabaing—Jurisdiction in disputes of Civil nature between monks— 
Jurisdiction of Civil Courts—Upper Burma Civil Justice Regulation (VIII 
of 1886), s. 3—Cizil Procedure Code (Act V of 1908), s. 9—Rules of 
voluntary associations—Questions of faith’ and dogma-—-Non-interference 
by Courts—Court’s enforcement of rules and decrees of associations— 
Arbitralion—Procedure violating natural justice—Office, function aud 
jurisdiction of Thathanabaing under the Burmese kings—Thathanabaing’s 
Sanad—" Consensual’ —jurisdiction—Bhikkhus’ ordination—Submission 
to the rules of the Vinaya—No undertaking to obey Thathanabaing. 


After the British annexation of Upper Burma and the establishment of 
Civil Courts under the provisions of the Upper Burma Civil Justice 
Regulation, enacted pursuant to the provisions of the Government of India 
Act, 1870, the Thatkanabaing and/or the Burmese Baddhist hierarchy did 
not retain or possess any exclusive jurisdiction to decide all disputes 
between members of the Order, whether or not the disputes involved the 
determination of a question relating to the right to property or other 
civil rights. 

The Civil Courts as constituted by Jaw in Burma alone are vested with 
jurisdiction to determine disputes respecting civi! rights as Courts of law, 
and will remain so vested unless and until their jurisdiction is abrogated by 
a statutory enactment passed by an _ authority duly constituted in 
that behalf, 


A Court of law will not interfere with the rules of a voluntary associa- 
tion except for the purpose of protecting some civil right or interest which 
is said to be infringed by their operation. Nor will it enter into questions 
of disputed doctrine, when it is not necessary to do so in connection with 
civil rights. In so far as the Burmese Buddhist Community in accordance 
with the rules of the Community in that behalf duly determines any 
question of faith, dogma, or practice, it would be against tradition and 
practice for the Civil Courts to interfere with the decision so arrived at, 


Forbes v. Eden, UR. 1 HL. (Sc. & D.) 568—followed. 


Where any rcligious or other lawful association has not only agreed on 
the terms of its union, but has also constituied a tribunal to determine 





_ * Civil First Appeal No. 150 of 1934 from the judgment of the Assistant 
District Court of Pakékku in Civil Regular Suit No. 1 of 1933. 
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whether the rules of the association have been violated by any of its 
members or not, and what sball be the consequence of such violation, the 
decision of such tribenal wili be binding when it has acted within the 
scope of its authority, has observed such forms as the rules require, if any 
forms be prescribed, and, if not, has proceeded in a manner consonant 
with the principles of justice. In such cases the tribunals so constituted 
are not in any sense Courts; they derive no authority from the Crown; 
hey have no power of their own to enforce their sentences; they must 
apply for that purpose to the Courts established by law, and such Courts 
will give effect to their decision, as they give effect to the decisions 
of arbitrators, whose jurisdiction rests entirely upon the agreement of 
the parties. : 

Long v. The Lord Bishop of Cape Town, 1 Moo. P.C. (N.S.) 411—followed, 

\{ arbitrators decide a case without giving a party an opportunity 
of being present or of presenting his case before the tribunal, it is a 
violation of natural justice that wholly vitiates the award that is made. 

Lesson v. General Council of Medical Education, 43 C.D. 366; Maclean 
v. The Workers’ Union, (1929) 1 Ch, 602; Stuart v. Haughicy Parochial 
Church Conneil, (14935) 1 Ch. 452—referred to. 


The office, functions and jurisdiction of the Thathanabaing before the 
British annexation cannot be ascertained with certainty. The Thathanabaings 
were appointed to prevent corruption of the Beddhist scriptures and to purge 
the Order of undesirable characters. In course of time they claimed and were 
sometimes permitted to decide not only questions relating to dogma and 
‘discipline, but also disputes concerning civil matters that arose between 
members of the Order, as well as between such persons and laymen, 

In the Regulation establishing the Civil Courts in Upper Burma the 
tribunals of the Thathanabaing are not mentioned, and no jurisdiction of any 
sort or kind has been conferred upon the Thathanataing by any authority 
competent in that behalf. The recognition of the Taunggwin Sayadaw as 
Thathanabaing by the Lieutenant-Governor under the Saxad of 1903 had no 
legal operation. The Thathanabaing's authority has prevailed only in Upper 
Burma; the Lower Burma Buddhists do not recognize his jurisdiction. 
There is no “consensual” jurisdiclion conferred upon him by the bhikkkus 
themselves at their ordination. Neither the Thathanabaing nor the hierarchy 
set up by him are mentioned in the Viveya, which comprises the 227 rules 
by which the sanghas are governed. The bhikkhu at his ordination under- 
takes to observe these rules of conduct, but he does not expressly or 
impliedly give any undertaking to obey the Thathanabaing or to abide by 
his decisions or of his tribunals. Such an undertaking would run counter 
to the rules laid down in the Vinaya for the settlement of dispufes among 
members of the sangha, 

Ul Teza v. U Pyinnya, (1892-96) 2 U.B.R. 59 and other cases following 
that case--everruled, 

A dispute arose between the parties to the suit, who were all bhikkhus, 
with respect to the right of ownership in certain land anda kyaung erected 
thereon at Pakékku in Upper Burma, At the instance of the plaintiff 
frespondent} the defendants (appellants) were summoned by a Sayadauw 
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purporting to act under the authority of the Thathanabaing, to appear before 
him. The defendants did so, but thereafter objected to the Sayadaw deciding 
the case on the ground of his interest in the property in dispute. Not- 
withstanding the protest of the defendants: and their absence from all 
subsequent proceedings, the Thathanabaing and his councillors decided the 
dispute in favour of the plaintiff. A petition was then presented in the form 
of a suit to the Assistant District Court of Pakékku to pass a decree in terms 
of the decision of the Thathanabaing, and the Court passed a decree to that 
effect. The defendants appealed. 

Held, reversing the decree, that the Tha‘hanabaing had no jurisdiction . 
to decide civil disputes, and, even if his decision could be treated as‘an 
award, it was contrary to natural justice on account of the procedure 
adopted by the arbitrators. , 


Sein Tun Aung for the appellants. The Thathana- 
baing is an institution surviving from pre-British 
days. Prior to the annexation of Upper Burma in 
1885 the chief function of the Thathanabaing was to 
decide disputes between rahans. He was assisted in 
the execution of his orders by a special class of 
officers appointed by the king who were known as 


‘“Mahadan Wuats. 


The Upper Burma Civil Justice Regulation, VII 
of 1886, and Regulation I of 1896, which repealed 
the former, made no mention of the Thathanabaiug 
as a Court, and his jurisdiction was left undefined: 

The jurisdiction of the ordinary Civil Courts of. 
a country to try all suits of a civil nature cannot 
be taken away except by express words. Religious 
disputes are not, ipso facto, barred from the cognizance 
of the Civil Courts. It has been held that a suit, 
for a declaration of right to a religious office is*: 
cognizable by the Civil Courts. Debendra Narain v. 


Satya Charan (1); Krishnama v. Krishnasaini (2). 


The dispute in this case is of a civil nature. 
The decision of the Thathanabaing which was sought 
to be executed with the aid of the ordinary Courts 


‘was not in the nature of an award. There was no 





(1) LL.R.54Cal.614. © ~~ (2) LL.R.3 Mad. 63. 
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reference or submission to arbitration, and the proceed- 
ings were all ev parte. 

After the annexation-of Upper Burma the Thathana- 
bing found difficulty in enforcing his decisions, 
and Civil Courts began to question his decisions. 
U Teza v. U Pyinnya (1); U Te Zeinda v. U Teza (2); 
U Okgantha v. U Thiri (3). In these cases the 
assistance of the Courts was invoked to execute the 
decisions of the Thathanabaing, and the Courts said 
that if the decisions related to purely religious matters 
the parties would be bound by them. The decision 
in U Thatdama v. U Meda (4) went further still, and 


laid down that the Courts would be bound by the ~ 
decisions of the Thathatrabaing in matters within his 


jurisdiction and should refrain from assuming jurisdic- 
tion in such cases. This decision obviously was 
wrong. 

In 1903 a sanad was granted to the Thathanabaing 


by the then Lieutenant-Governcr of Burma conferring 


ceriain powers on him. Clause 5 recognized his 
jurisdiction so far asthe internal discipline and admini- 
“stration of his orders were ‘concerned. Clause 6 was 


based on the rulings above cited, and enjoined the 
Courts to enforce the decisions of the Thauthanabaing. . 


Shin Kuthala v. Shin Sanda (5); U Kuthala vy. 
U Sanda (6); Nga Po Thin vy. U Thi Hla (7); U Medav. 
U Sandima (8); U Alisaya v. U Pyinnya (9). 
Some of these cases lost sight of s. 9 of the Civil 


Procedure Code, and upheld the decisions of the 


Thathanabaing even when they encroached upon civil 
matters for which the ordinary Court was the proper 








(1) (1892-96) 2 U.BLR. 59. _(5) (1907-09) 2 U.B.R. Ecce. 1. 


(2) (1892-96) 2 U.B.R. 72. (6) (1910-13) 1 U.B.R. 35. | 
(3) (1892-96) 2 U.B.R. 82. (7) (1910-13) 1 U.BLR. 183. 
(4) (1897-01) 2 ULB. 42. (8) LLR. J Ran. 494. 


(9) LL.R. 6 Ran. 783, 
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‘Maung Gyce for the respondent. The real question 
in issue is whether an order of the Thathanabaing 
should be confirmed by the Civil Court or not. The 
Court below heard the matter exhaustively and came 
to the finding that the decision of the Thathanabaing 
was sound on the merits. The decision of the 
Thathanabaing was annexed to the petition, and the. 
prayer was that it be filed and enforced. This was the 
procedure adopted in U Thi Ha v. U Thudatthana (2). 

‘The jurisdiction of the Thathanabaing was tacitly 
recognized by the British Courts, and he continued 
to exercise it after the annexation.- A sanad was. 
granted in 1903 .at the instance of the judicial authori- 
ties in order to make his position - clear. 

Where a domestic tribunal has been appointed for 
the regulation of the affairs of a certain class of 
people the Court has no jurisdiction to interfere 
with its decisions provided it acts within the ‘scope 
of ‘its authority and in a manner consonant with 
ordinary principles of justice. The Advocate-General, 
Bombay v. David Haim Devakar (3). 

Eggar (Government Advocate), amicus curiae. 
Having regard to section 9 of the Civil Procedure Code 


‘the existence of an ecclesiastical jurisdiction to decide 


questions relating to religious rites or ceremonies (or 
anything else) does not oust the jurisdiction of a Civil 
Court to decide the same questions if relevant to a 
suit of a civil nature, as for example, for property or 
an office. S. 13 of the Burma Laws Act, 1898, 
renders ii clear that the Courts are not barred from 
deciding such questions. So also, if the right is. 


(1) 31. L.T.R, 535. (2) (1907-09) 2 U.E.R. 5. 
(3) LL.R. 11 Bom. 185. 


Vox. XIII] RANGOON SERIES. 


‘claimed by the public at large the Advocate General 
files a suit under s. 92. 

It is obvious that the decision of the ecclesiastical 
authorities is not a decree which the Court can be 
called upon to execute without question. No enact- 
ment makes any such provision. But the defendant 
may be bound by the decision although the Court is 
not so bound. 

Courts in India hold members of a caste bound 
by the rules and decrees of the caste, Raghunath v. 
Janardhan (1), if not contrary to natural justice. 

~ Krishnasami v. Virasami (2); Pragji v. Govind (3) ; 
Jagannath v. Akali Dassia (4); Lalji v. Wadji (5); 
Appaya v. Padappa (6). 

‘Courts in Burma have’ decided likewise, but 
somctimces have gone further, and have held that the 
decision is binding on the Court, and not merely on 
the defendant. 

See also s. 2 (v) of the Indian Church Measure, 
1927. Long v. The Bishop of Cape Town (7). 

May Oung remarks that it has been the practice 
from olden times for disputes between members of 
the Buddhist priesthood or between members of the 
priesthood and laymen to be settled by learned monks 
versed in the Vinaya rules, and a right of appeal to 
the head of the Savgha, the Thalhanabaing, was alowed. 
The learned author traces the history of the jurisdic- 
tion of the Thatharabaing down to the installation of 
the incuinbent in 1903. U Thatdama v. U Meda (8). 
See also the Upper Burma Gazetteer, Pt. I, Vol. MN, p. 3. 

It would appear that Government exercised the 
prerogative of the King of Burma, and issued a 











aeeare neta tute MORONS ALLL Hon aren rete 


(1) LER. 15 Bom, 599, (5) LL.R. 19 Bom. 507. 


2) LLR. 10 Mad, 133, (6) LL.R. 23 Bom. 122. 
(3) LOR, 1b Bom, 534. (7) 1 Moo. P.C. (N.S.) 411. 
(LEAR. 26 Cal, 463. (8) (1897-01) 2 ULB.R. 42. 
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sanad to the elected Thathanabaing. The terms of 
this document are discussed in Shin Kuthala v. 
Shin Sanda (1). Clause 4 declared the Thathana- 
baing to be supreme in all matters relating to the 
internal administration of the Buddhist hierarchy in 
Upper Burma. 

But the Civil Courts which exercise powers under 
legislative authority cannot accept a prerogative order 
that they shall execute the decrees of the Thathana- 
baing. The sanad had not the force of conferring 
authority on the Civil Courts to execute the decrees: 
of the Thathanabaing. The Courts’ ordinary powers: 
must be invoked by ordinary proceedings. 

The proper remedy may be a suit by the party 
claiming relief in accordance with the order of the 
ecclesiastical authorities. It will be open to the: 
defendant to challenge the decision for some inherent 
defect, in the same way as a foreign decree may be: 
challenged. 

The procedure for filing an award in an arbitration. 
does not appear to be suitable. It implies an agree- 
ment to refer the dispute to the arbitration of the 
Sayadaws which is hardly the case, unless the: 
agreement is to be implied from the fact that a 
pongyi belongs to an Order in which disputes are 
settled in this manner. 

Sein. Tun Aung replied. 


PaGE, C.J.—The case raises the question whether, 
and if so to what extent, the Thathanabaing has. 
jurisdiction to decide civil disputes between members: 
of the Burmese Buddhist priesthood. 

In the proceedings out of which the present 
appeal arises it was common ground that all the 
parties are rahans, and.the dispute is. with respect 





att) (1907-09) 2 U.B.R. Ecc. 1. 
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rahan at the instance of the plaintiff-respondent were U OT4ms. 
summoned by the Sayadaw U Zawana of Ashe-taik-thit Paez, CJ. 


Kyaungdaik, Pakékku, to appear before him and make 
their defence to the claim of the plaintiff that the 
property in dispute belonged to him. U Zawana was 
a Thudama Sayadaw appointed by the Thathana- 
baing to decide disputes between Bhikkhus or 
Buddhist péugyis. The defendants appeared pursuant 
to the summons and, it would seem, filed a written 
objection to the claim. After the plaintiff and his 
witnesses had been examined and_ cross-examined 
the defendants, pursuant to an application in that 
behalf, objected to U Zawana deciding the dispute 
on the ground that it was rumoured that the 
plaintiff had undertaken if successful to dedicate 
the property to U Zawana who was trying the case. 
U Zawana thereupon transmitted the proceedings to 
the Thathanabaing with a covering note in which he 
expressed the opinion that the plaintiff ought to 
succeed. The Thathanabaing then sent the record 
to two Thudama Sayadaws of the Thudama Gaing 
of Magwe, residing at Myingyan, 

“to decide the case up to the end, by looking through and 
considering the statements of plaintiff and defendants and their 
witnesses.” 

It is to be observed that the defendants had refused 
to be examined or to call any witnesses before 
U Zawana, having regard to the objection that they had 
filed to the effect that he ought not to try the case. 
Nevertheless the Myingyan Sayadaws, without sum- 
moning the defendants before them or giving them 
any opportunity of being heard in their defence, 
decided the case substantially in favour of the 
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plaintiff. Their decision was submitted by the 
Thathanabaing for confirmation to 13 Thudama 
Sayadaws of Mandalay who agreed with the decision 
of the Myingyan Thudama Sayadaws, and the decision 
was then confirmed by the Thathanabaing himself. 
Neither the Mandalay Thudama Sayadaws nor the 
Thathanabaing, however, heard the defendants, or 
gave them an opportunity of. presenting their case 
before they gave judgment. The Thathanabaing in 
the course of his evidence in the present proceedings 
justified the failure of the several tribunals, after the 
matter had been referred to him by U Zawana, to 
give the defendants an opportunity of being heard upon 
the ground that “it was not necessary to re-examine ~ 
the witnesses because the original record contained 
full facts of the case.” And Sayadaw U Lakhana~ 
of Kosaung Kyaungdaik, one. of the two Myingyan 
Thudama Sayadaws who decided the case, stated that 
“the matter. was decided not’ through reference of the parties 
by consent, but it was decided through reference by the 
Thudama Sayadaws of Mandalay under the orders of the 
Thathanabaing Sayadaw Payagyi. The decision .was written 
by me personally. There was no necessity to call the parties 
nor to give permission to the defendant to put up further 
defence, because it was a reference merely fot decision after 
inspection of the proceedings.” 

The present proceedings, which are filed as suit 4 
No. 1 of 1933 of the Assistant District © Court of 
Pakokku,” were initiated by a petition that the Court 
‘‘may be pleased to issue notice to the respondents, and 
that a decree in terms of the decision cf the Thathanabaing 
be passed against the. respondents.” 

On the 31st July 1934, the learned Assistant 
District Judge ordered ‘that the decision of the 
Thudama {Council, Myingyan, should be confirmed, 
and passed a: “decreegin the terms thereof. Against . 
that decree the” “present appeal has been presented. 
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Now, the sources from which information can be 
collected in respect of the office and functions of the 
Thathanabaing are meagre, and for one unversed in 
' the Burmese language difficult to find, and I have 
to express my indebtedness to the erudition and 
researches of my learned brothers in this connection. 

It would appear that after the Lord Buddha had 
passed from this world there was much distress and 
perturbation among his followers. Who was to be 
their leader, and the Head of the Order of the 
Yellow Robe that he had founded, and how were 
the Lord Buddha’s rulings for the governance of the 
sanghas to be perpetuated or handed down to 
posterity? One of the Bhikkhus, Thubatta by name,— 
so it is said,—then counselled his brethren to put 
away their misgivings from them because, as there 
was now no one to control them, they could do 
each what he liked. Upon that a senior Bhikkhu, 
Maha Kathaba, called a meeting of 500 of the most 
distinguished members of the Order. At that council 
the whole of the pitakas were recited and committed 
to memory, and thereafter for 110 years until a 
second council was held the rules and injunctions of 
the Founder of the Order were orally passed down 
from generation to generation. At the second 
council, and again at a third council held 90 years 
later, after certain errors which had crept in had 
been eradicated, the pifakas in an approved form 
were again recited and committed to memory. After 
the third council, which was held during the reign 
of King Asoka, delegates were sent to foreign lands 
including Ceylon and Suvarna Bhumi, a Talaing 
kingdom which had its capital at Thaton. . (See 
Thathana Bahu Thutat Pakathani by Payaphyu 
Sayadaw; and Fytche’s Burma Past and Preseni, 
Volume 2.) Now, in Ceylon for the purpose of 
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purging the order of certain undesirable persons 
and practices a Head of the Order, known as the 
Sangha Raja, had been appointed under a mandate 
from the Crown. There is no record, however, so 
far as we have been able to ascertain, of an official 
such as the Sangha Raja having been appointed 
under either the Talaing or the Pagan dynasty in 
Burma. The first Thathanabaing was appointed, it 
is believed, in 730 B.E. (1368) after Upper Burma 
had been conquered by the Shans. His name was 
A-myint Sayadaw, and he was appointed by King 
Minkyiswasawke. Although the names of the Kings 
who subsequently from time to time appointed 
Thathanabaings cannot be stated with strict accuracy 
the following persons appear to have held the office 
of Thathanabaing from. A-myint Sayadaw’s time to 
the present day: 


Names of Thathanabaing. Date of ° Appointed by whoni, 
appointment. 
(1) A-myint Sayadaw «. 730B.E. Minkyiswasawke, 
: (1368). 
(2) Lay-dat Kyaung Sayadaw .... (967 B.E. Anauk-pet-lun Mintayagyi. 
(1605-28). 
(3) Tiloka-lingaya Sayadaw .. 1010 B.E. Min-ye-yan-ta Maik said to 
(1648). be son of Thalun. 
(4) Atula Sayadaw «. 1114 B,E, King Alaungphaya. 
(1752), 
(5) Kin-gyi-byaw Sayadaw «. 1122 B.E. Naung-daw-gyi. 
(1760-3). 
(6) Manle Sayadaw .. 1138 B.E, “King Singu. - 
: (1776-82). 
(7) Maungdaung Sayadaw .. 1143B.E. Bodawpaya. 
(1782-1819) 
(8) Salin Sayadaw +. 1181BE. Bagyidaw. 
(1831-37). 
(9) (i) The-in Sayadaw -- 1199 B.E. Shwebomin (Tharrawaddy 
(ii) U-Nyeya Sayadaw. (1837-46). Min). 
{10) U Nyeya Sayadaw -. 1214B.E, King Mindon. 
Shwegyin Sayadaw. (1857-78) —- 
{i1) Taungdaw Sayadaw - 1240B.E. King Thibaw. 
j (1875-85). 
(12) Taung Kwin Sayadaw -. 1265 B.E. Sir Hugh Barnes, 


{1903} 
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What the functions and jurisdiction of the 
Thathanabaing before the British annexation were, 
however, cannot be ascertained with certainty. In 
_Fyiche’s Burma Past and Present (Volume 2, page 
194) it is stated that 


““at Mandalay is stationed the tha-thana-baing, or patriarch. 
He is supreme in all matters connected with religion, and, 
next to the King, is the person to whom the greatest external 
homage is paid * * * He lives in a magnificent monastery, 
highly decorated with carving, and richly gilt ; * * * Spiritual 
-commissioners are sent by him from time to time on tours 
of inspection in the provinces, to investigate and report as 
to whether the rules of the Order are duly observed, and 
if the professed members of the religious fraternity are really 
qualified for their holy calling.” 


There can be little doubt, I think, that the 
Thathanabaings, who were, at any rate in some 
instances, the private Sayas of the King, were appointed 
for two purposes (1) to prevent corruption of the 
Buddhist Scriptures, (2) to purge the Order of 
undesirable. characters. King Mindon appointed two 
_ Thathanabaings, U Nyeya Sayadaw and Shwegyin 
Sayadaw, presumably to provide that the adherents 
of each of these learned Sayadaws should follow and 
preserve in its purity the doctrines and canons 
of their particular sect or denomination. 

Now, although the Thathanabaings were origin- 
ally appointed for the two purposes that I have 
mentioned, and according to the Vinaya no dispute 
between two members of the Sangha can be settled 
by a member of the Order unless he is a vinaya- 
dhara and has been requested by the disputants 
to decide the question at issue, there can’ be’ no 
doubt that in Upper Burma the Thathanabaing has 
claimed and exercised the right through his officers 
of deciding not only questions relating to dogma 
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1935 and discipline, but also disputes concerning civil 


U Pyinnya matters that have arisen between members of the 


THIBA 
v. Order, as well as between such persons and laymen.. 


DortaMa. * And in so doing the Buddhist hierarchy has. 


—_—_— 


Pack, CJ. followed the course that has over and over again 
been pursued by ecclesiastical Orders in other 
countries through the ages. A religious Order to 
which has been conceded great, if not paramount, 
spiritual authority is ever wont to amplify its power 
by claiming jurisdiction in respect of temporal matters 
also. 


“Although, strictly speaking, it is contrary to the theory 
of the Founder of the sacred Order, which declared that 
there was no superiority in rank, but only superiority in piety 
and length cf observation of the vows, a hierarchy was eatabiayed ; 
to regulate the conduct of the monks. 

At the head was the thathanabaing, who may be called. 
the Grand Superior of the Order. He is usually styled the 
Archbishop, but the name seems as misleading as the title: 
of priest, which is usually applied to the féugyi. The name 
of monk seems to fit the Buddhist man of religion better tham 
that of priest, which implies a ritual and regular spiritual 
services. The Thathanabaing was appointed by the King, and: — 
was invested with supreme authority in all matters of dogma: 
as well as of ecclesiastical polity. He was assisted by a 
council, or Thudama (Sudhama) of learned Sadaws, who varied 
in number from eight to twelve, and who assumed the full. 
power of the superior of the Order, in his absence, or when 
the post’ was vacant. The majority of the Sadaws were 
appointed by the King, and those so appointed were styled. 
Taseit-ya sayadaw (teachers who have the seal). 

A Mahadan Wun, or ecclesiastical censor, was under the 
orders of the Thathanabaing, and the Wit-mye Wun, the manager 
of Wuttakan or pagoda lands and governor of pagoda slaves, 
was also instructed by the Superior-General of the Order. 

The whole country was divided into ecclesiastical jurisdictions: 
or dioceses, if ‘the word be thought convenient, and each of 
these was placed under a gaing-gyok. Each gaing-gyok had 
under. him a number of gaing-oks, each of whom. again was. 
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assisted by a number of gaing-dauks. All ecclesiastical disputes 
in the dioceses were settled by the provincial superiors, or 
Bishops, and an appeal lay from their decisions to the Thudama 
. or Consistory of Sayadaws in Mandalay. 

The Mahadan Wun also was required to submit 
to the Thudama, or Consistory of Sadaws, registers of all 
novices and monks resident in the country, with particulars as 
to their place of birth, the names of their parents, their lay 
-and conventual names, the books they studied or taught, and 
all other pariiculars of a like kind. Reports as to the arrival 
or movement of monks were submitted direct by the Sadaws, 
and in all such matters the ecclesiastical censor and his staff 
were required to exercise a strict supervision. 

The simple péngyi, the head cf a single monastery, the 
prior, if the correspondence with the monastic orders is to be 
maintained, might exert his influence in ail cases which were 
not offences against the State, and so might even the ufasin, the 
ordinary friar, not presiding over a kyaung, or the maung-yiny 
the novitiant. Within their spiritual jurisdiction they could 
procure the mitigation of punishments, or could have a case 
compromised, usually by lecturing the parties and getting a 
written guarantee from the offenders that they would keep the 
peace and abstain from wrong-doing. In civil cases, especially 
in those of inheritance, the péugyi’s settlement was that most 
‘frequently sought for, and the terms were usually reduced to 
writing in a memorandum. noting the heads of the settlement 
and signed by the parties. 

When the people of a district or township refused to pay 
revenue, or arrears of taxes, the local gaing-gyok or gaing-ok, 
the abbot or pricr, or in impcrtant cases’ some influential 
Sayadaw, was commonly asked to speak to them on behalf of 
the Government, and his intervention was usually successful. 
A Sadaw of eminence had always the power to have a case 


pending before the temporal courts transferred to him for ~ 


settlement. The monks thus held the balance between the 
ruler and the ruled.” (1) 


Now, after Upper Burma had been annexed by the 
British in 1886 the Taungdaw Sayadaw, who was 
the last Thathanabaing appointed by King Thibaw, 





(1) Upper Burma Gazeticer, Part 1, Vol. HU, pp 3, 4 and 5. 
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remained the Head of the Buddhist hierarchy in 
Upper Burma until his death in 1895. Thereafter 
an interval of eight years followed in which there 


_was no Thathanabaing. During this. period there 


was a split in the community, one body supporting 
the claim of the Pakan Sayadaw to be appointed the 
Thathanabaing, another adhering to the 12 Sayadaws 
who claimed through the late Taungdaw Sayadaw 
authority to recommend the Mogaung Sayadaw for 
the position. Meanwhile the state of the Order had 
become far from satisfactory. Bishop Bigandet 
observed that 


“in our days the power of the Thathanabaing is merely 


nominal: the effects of his jurisdiction are scarcely felt beyond 
his own neighbourhood. Such, however, was not the case in 
former times. Spiritual Commissioners were sent yearly by 
him to examine into and report on the state cf the communities 
throughout the province. They had to enquire particularly 
whether the rules were regularly observed or not, whether the 


__ professed members were really qualified for their holy 
‘calling or not. They were empowered to repress abuses and 


whenever some unworthy brother, or black sheep, was found 
within the enclosure of a monastery, he was forthwith degraded, 
stripped of the yellow garb, and compelled to resume a secular 
course of life. Unfortunately for the welfare of the Order 
those salutary visits no more take place; the wholesome check 
is done away with. Left without a superior control the Order 
has fallen into a low degree of abjectness and degradation.” (1) 


In 1903 Sir Hugh Barnes, the Lieutenant-Governor 
of Burma, in the pious hope that by so doing he 
would improve the prestige and discipline of the 
Order, granted to the Taunggwin Sayadaw a personal 
Sanad in the following terms : 


“1, Whereas by ancient custom, ecclesiastical affairs -in 
Upper Burma are superintended by a Thathanabaing; and 


(1) Life of Gaudama, 3rd Ed., p. 270. 
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‘whereas the Taungdaw Sayadaw, who was Thathanabaing in 


663 


1935 


— 


the time of the Burmese Government and was recognised as’ U PyinnyA 


Thathanabaing by the British Government, died in 1895; and 
-whereas on the death of the Taungdaw Sayvadaw the appoint- 
ment of a Thathanabaing remained in abeyance because the 
Buddhists of Mandalay and other places in Upper Burma 
‘could not agree on the selection of a successor; and whereas 
the Taunggwin Sayadaw has now been selected as successor by 
an influential and venerable assembly of monks at Mandalay ; 
and whereas there is a general wish in Upper Burma that the 
Taunggwin Sayadaw should assume the office of Thathanabaing, 
and should be recognised as Thathanabaing by the Lieutenant- 
Governor of Burma. 


2.1, Sir Hugh Barnes, Lieutenant-Governor of Burma 
hereby declare that I recognise the Taunggwin Sayadaw as 
Thathanabaing of Upper Burma, and I grant him this sanad 
‘in testimony of the fact that I and my successors recognise 
and will recognise him as such. 


3. This position does not render him independent of the 
‘Couris of Justice in matters which are within the jurisdiction of 
‘those Courts. Nor dees it confer upon the Thathanabaing 
authority to do anything, in the enforcement of monastic 
discipline or otherwise, which is contrary to the Civil or Criminal 
Law. Nor does it exempt the Thathanabaing or other, eccle- 
siastic authorities from attendance before the Courts. 


4: But, subject to these provisos, I recognise the Thathana- 
baing as supreme in all matters relating to the internal 
administration and control of the Buddhist hierarchy in Upper 
Burma, the discipline of the monastic order, and the repression 
of abuses theréin. 


5. The Civil Courts will, within the limits of their jurisdic- 
tion, give effect to the orders of the Thathanabaing and of the 
Gainggyoks, Gaingoks, Gaingdauks and other ecclesiastical 
authorities duly appointed by him, in so far as those orders 
relate to matters which are within the competence of those 
authorities. ; 

6. The Government. expects the Thathanabaing and the 
Gaingegyoks, Gaingoks and Gaingdauks under his authority to 
use their influence .on thé side of law and order and to assist 
in the work of education. Jn consideration of, the assistai:ce 
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ia thus rendered, I hereby promise to maintain the privileges at 
U Pyinnya pesent enjoyed by religious communities in Upper Burma in. 
THIHA respect of — 
U Orrama. (i) the exemption from thathameda of all ministers. 
p AGE, CJ. priests and teachers of religion and schoolmasters, 


(ii) the exemption from land-revenue of land which, on: 
the 13th July 1889, belongs to the site and curtilage 
of any monastery, pagoda or other sacred building and 
which continues to be used for the purpose of such: 
monastery, pagoda or building ; 

(iii) the free grant of land for sites for religious edifices ; © 

(iv) the free grant of timber from Government forests for 
the repairs of pagodas, monasteries and zayats . 

7. This Sanad is granted upon the’ condition that the 
Taunggwin Sayadaw, as Thathanabaing, shall continue to give his. 
assistance and support to Government, and shall not contravene 
or countenance the contravention of its laws. I reserve to 
myself and my successors the right to cancel this Sanad now 
granted to him, and to withdraw my recognition of the - 
Taunggwin Sayadaw as Thathanabaing should he fail to observe 
the abovementioned conditions. 

8. In order to assist the Thalhanabaing in his functions, 
I hereby grant him an official seal, and I authorise him to issue 
to subordinate: ecclesiastics seals approved by the Govern- 
ment.” (1) 


In 1905 the Taunggwin Sayadaw as Thathanabaing 
issued an order called the WWinnysaya dividing the 
sanghas into classes, setting up tribunals to determine 
disputes between members of the Order, and 
prescribing rules to regulate the procedure of the 
tribunals, and appeals and revisions therefrom. In 
the. petition in the present case the respondent relied 
upon this san ad as supporting and justifying his claim. 
In paragraph 3 it is alleged 
“that the matter being within the competence of ecclesiastical 
courts it was referred for a decision to the Thudama- Council, 
Myingyan, which is duly constituted under the authority of the 
Thathanabaing. : 
(i) M. T. Gywe’s Budchist Law, p. 234. 
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7. That finally the Thathanabaing confirmed the decision 
of the Thudama Council, Myingyan, and his order of confirmation 
‘duly. sealed, dated 11th Lusok cf Tagu, 1295, is attached herewith 
and marked Ex. (D). 

8. That the decision of the Thathanabaing is to the effect 
that the possession of the disputed land together with the Kyaung 
standing thereon be given to your petitioner.” ; 


The learned advocate for the respondent contended 
that a Civil Court had no jurisdiction to enter upon 
a consideration of the grounds upon which the 
Thathanabaing’s decision rested, or to re-open the 
question, but was bound, in the performance of 
what was in effect a ministerial act, to pass a decree 
in the terms of the decision of the Thathanabaing. 

I am of opinion that the claim asserted by the 
respondent is as misconceived as it is extravagant, 
and cannot be either sustained or countenanced. 

It may be that under the Burmese kings, when 
the adjustment of civil rights was carried out in a 
somewhat haphazard manner, and when neither the 
judiciary nor the law which it administered were 
regulated by settled principles, the Thathanabaing 
as the spiritual advisér of an autocratic Sovereign 
was granted or permitted to exercise jurisdiction in 
settling civil rights as well as spiritual controversies. 
But after the British annexation the Thathanabaing 
possessed no such right, and the legal position in 
which he and the Buddhist Community in Burma 
stand is clear, and not open to doubt or controversy. 

By section 3 of the Upper Burma Civil Justice 
Regulation (VIII of 1886), enacted pursuant to the 
Government of India Act, 1870 (33 and 34 Vic., C. 3, 
section 1; see now section 71 of the Government 
of India Act) it was provided that the Civil Courts 
in Upper Burma should be of five grades, but in 
that category the tribunals of the Thafhanabaing do 
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not find a place, and no jurisdiction of any sort or 
kind since the annexation has been conferred upon 
the Thathanabaing by any authority competent in 
that behalf. The recognition of the Taunggwim 
Sayadaw as Thathanabaing by Sir Hugh Barnes under 
the sanad of 1903 had no legal operation or effect, 
and Sir Hugh Barnes, as Lieutenant-Governor of 
Burma, had no power to create any court in Burma, or 
to confer any jurisdiction upon the Thathanabaing. 
In these circumstances I apprehend that - the 


‘object and intention of Sir Hugh Barnes in granting 


the sanad of 1903 to the Taunggwin Sayadaw was. 
merely to give his imprimatur to such action as 
the Taunggwin Sayadaw, in his capacity of de facto 
Thathanabaing, would take in endeavouring to. 
suppress the abuses that had arisen within the 
Order. oes 

The result is that the Buddhist Community in 
Burma and the Thathanabaing and the hierarchy 
set up by him in Upper Burma have no constitutional 
or legal status, and are in the same position as any 
other religious body not established by the State. 

The legal position in which such religious bodies. 
stand is well settled and admits of no doubt. 

It was stated by Lord Kingsdown, when delivering 
the opinion of the Judicial Committee of the Privy 
Council in Long v. The Lord Bishop of Cape Town (1) 
as long ago as 1863 in terms from which the Courts. 
have never since departed. His Lordship pointed. 
out that 


“The Church of England, in places where there is no 
Church established by law, is in the same situation with any other: 
religious body—in no better, but in no worse position ; and the: 
members may adopt, as the members of any other communion: 


(1) 1 Moo. PC. (N.S.) 411. 
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may adopt, rules for enforcing discipline within their body which 
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It may be further laid down that, where any religious or other y orrama. 


lawful association has not only agreed on the terms of its union, 
but had also constituted a tribunal to determine whether the rules 
of the association have been violated by any of its members 
or not, and what shall be the consequence of such violation, 
the decision of such tribunal will be binding when it has 
acted within-the scope of its authority, has observed such forms as 
the rules require, if. any forms be prescribed, and, if not, has 
proceeded in a manner consonant with the principles of justice. 

In such cases the tribunals so constituted are not in any 
sense courts; they derive no authority from the Crown; théy 
have no power of their own to enforce their sentences ; they 
must apply for that purpose to the Courts established by law 
and such Courts will give effect to their decisicn, as they give 
effect to the decisions of arbitrators, whose jurisdiction rests 
entirely upon the agreement of the parties.” 


[Murray v. Burgess (1); Bishop of Natal v. 
Gladstone (2); Ex parte Jenkins (3); The Bishop of 
Cape. Town v. The Bishop of Natal (4); Brown v. 
Cure, etc., de Montreal (5); Forbes v. Eden (6); 
Daugers v. Rivaz (7); Merriman v. Williams (8) ; 
Free Church of Scotland v. Overtoun (9)]. 

A further question, therefore, that has to be 
considered is whether what has been called a 
“consensuai”’ jurisdiction to determine a dispute 
such as the one before us has been given to the 
Thathanabaing andjor the Courts set up by him 
by reason of the obligations that the appellants. 
undertook when they were ordained members of the 
Order. 


(i) L-R. 1 B.C. 362. (5) L.R. 6 P.-C. 157. 
(2) L.R. 3 Eg. 1. (6) L.R. 1 HLL. (Sc. & D.} 568. 
(3) L.R. 2 PLC, 258. (7) 28 Beavan 233. 


(4) L.R. 3 P.c. 13. (3) LR. 7 A.C. 484. 
: (9) (1904) A.C, 515. 
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Now, it.is to be observed that it is only in Upper 
Burma that the Thathanabaing claims or is accorded 
any authority. In Lower Burma Buddhists do not 
Tecognize his pre-eminence or jurisdiction. Indeed, 
in Upper Burma many Buddhists do not concede 
that he is entitled to the position of Thathanabaing, 
or to any superior status in the Order. 

Thus it would seem that the answer to the question 
depends upon the undertakings that.a bhikkiw gives 
at his ordination. In considering what those under- 
takings are it must be borne in mind,—and it is a 
fact of no little significance,—that neither the 
Thathanabaing nor the hierarchy set up by him 
are mentioned in the Vinaya, which comprises the - 
227 rules by which the saughas are governed, and 
in accordance with which they are enjoined to —e 
and move and have their being.” 

The history and form of ordination for membership 
of the sangha is to be found in Max Muller’s Sacred 
Books of the East (volume 13), from which it would 
appear that if a Burmese Buddhist wishes to join 


the Order he must in the first instance find a 


member of the Order willing to become his upagghaya 
or preceptor, the relation between the prec eptor and 
the pupil being that 


- “the upagshaya cught to consider the saddhiviharika (pupil) as a 


son, the pupil ought to consider the preceptor as a father. Let 
the uppagghaya afford spiritual help and furtherance to the 
saddhiviharika by teaching, by putting quesiions to him, by 
exhortation, by instruction.” 


{see volume 13, page 151 ef seg.). The ordinand 
must then approach a learned Sayadaw and request 
him to be his Saya for the ordination. Thereafter 
the ordination takes place before an assembly of at 
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least ten rahats who have kept not less than ten 
“was” 
present three times to admit him to the Order. The 
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the rahans by remaining silent give their consent 
the ordinand becomes a bhikkhu. He must be not 
less than 20 years of age before he is ordained, 
and must not suffer from certain specified physical 
defects. Further, at the time of his ordination he 
gives certain undertakings, the most important of 
which are that he will observe the 227 rules of 
conduct laid down by the Lord Buddha, and will 
obey his preceptor. But he does not expressly or 
impliedly give any undertaking to obey the 
Thathanabaing, or to abide by a decision of the 
Thathanabaing or of any tribunal or person appointed 
by. him in relation to a dispute which may arise 
between him and any other member of the sangha. 

' Indeed, such an undertaking would run counter 
to the rules laid down in the Vinaya for the settle- 
ment of disputes among members of the sangha, 
which each member of the Order undertakes to 
observe and follow. 


After he has been ordained a bhikkhu must 
perform the uposatha ceremony twice a month. The 
uposatha means that on the full moon day and also 
on the last day of the month the members of the 
sangha meet, the 227 rules of conduct are read out, 
and at the end of each set of rules the rahans are 
asked whether they have been guilty of infringing 
any of the rules, and if guilty to confess their 
fault (volume 13, page 239 et seqg.; Parazikan 
Palidaw, page 31). Among these rules are seven 
relating to ‘the settlement of cases” (volume 13, 
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page 68). In volume 20 (page 45 et seq.) the method 
of settling disputes is set forth as follows : 


“16. But by what kind of settlements is a legal question 
arising out of dispute brought to settlement ? By two kinds of 
seltlement, by the Proceeding in presence, and by the Proceed- 
ing by majority of the Samgha. 1 

If one should ask, ‘ Can it be that a legal question arising 
out of dispute without recourse having been had to the one 
mode of settlement—to wit, the Proceeding by majority of the 
Samgha—can it be that it may be settled by the other mode 
of settlement, to wit, by the Proceeding in presence ?’ He 
should be told ‘Yes, it can.’ (If he should say), ‘How may 
that be?’ the answer should be as follows: ‘In the case 
when the: Bhikkhus dispute, saying, “ This is the Dhamma,” or 
“This is not the Dhamma” (etc., as before, in 2, down to), or 


'“ This is not a most grave offence.”’ If, O Bhikkhus, those 


Bhikkhus are able to settle their own dispute, that is called, 
O Bhikkhus, the settlement of the dispute. 

‘ And how has it been settled? By the Proceeding in 
presence. : 

‘ And what must there be in such a Proceeding in presence ? 
There must: be the presence of the Samgha, the presence of 
the Dhamma, the presence of the Vinaya, and the presence of 
the particular person. 

‘ And therein, what is the presence of the Samgha? As 
many Bhikkhus as are capable of taking part in the proceeding, 
they must be present. The formal consent must be produced 
of those who are in a fit state to convey their consent. Those 
who are present must have lodged no objection (against any 
one of them taking part in the proceeding). .This is the 
“presence” in such a matter of the Samgha. 

‘And of these, what is the presence of the. Dhamma, and 
the presence of the Vinaya? The Dhamma, and the Vinaya, 
and the teaching of the Master by the aid of which that legal 
question is settled. That is the “ presence ” in such a matter 
cf£ the Dhamma, and of the Vinaya. 

‘ And of these, what is the presence of the particular person ? 
He who disputes, and he with whom he disputes—both friends 
and foes—mast be present. That is the “ presence ” in such 4 
matter of the particular person. 
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‘ When a legal question, O Bhikkhus, has been thus settled, 
if a disputant re-opens the question, such re-opening of the 
question is a Pakitliya. If one who has conveyed his consent 
complain of the decision, such complaint is a Pakitliya. 

17. ‘If these Bhikkhus, O Bhikkhus, are not able to settle 
the legal question within their own residence (Avasa) those 
Bhikkhus should go, O Bhikkhus, to some residence in which 
there are a larger number of Bhikkhus. Then if those Bhikkhus, 
O Bhikkhus, should succeed, whilst on their way to that 
residence, in settling the legal question, that, O Bhikkhus, is 
called a settlement of it. And how has it been settled ? (etc., 

‘as in the last paragraph of the previous section, down to the 
end). 


18. ‘ff those Bhikkhus are not able, O Bhikkhus, to settle 


the Jegal question whilst they are on their way to that residence, ’ 


then those Bhikkhus, on their arrival at that residence, are to 
address the Bhikkhus at that residence thus : “ Such and such 
a legal question, Sirs, has arisen thus, and has been carried on 
thus amongst us. It would be well if you, Sirs, would settle 
that legal question for us according to the Dhamma, and accord- 
ing to the Vinaya, and according to the teaching of the Master, 
to the end that that legal question may be thoroughly settled.” 
{f the Bhikkhus dwelling in that residence are the senior, and 
the incoming Bhikkhus are junior, then the Bhikkhus dwelling 
in that residence are, O Bhikkhus, to address the incoming 
Bhikkhus thus : “ Pray, Sirs, rest a moment apart until we 
take counsel together!” If, on the other hand, the Bhikkhus 
dwelling in that residence are junior, and the incoming Bhik- 
khus ave senior, then the Bhikkhus dwelling in that residence 
are, O Bhikkhus, to address the incoming Bhikkhus thus : “‘ Then 
remain here, Sirs, a moment until we take counsel together.” 
Then if, O Bhikkhus, the Bhikkhus dwelling in that residence 
should, on consideration, think thus : ‘ We shall not be able 
to settle this legal question according to the Dhamma, and 
according: to the Vinaya, and according to the teaching of the 
Master,’ then that dispute is not to be entrusted to them. If, 
on the other hand, O Bhikkhus, the Bhikkhus dwelling in that 
residence should, on consideration, think thus : ‘‘ We shall be able 
to seltle this legal question in accordance with the Dhamma, 
and in accordance with the Vinaya, and in accordance with 
the teaching of the Master,” then, O Bhikkhus, the Bhikkhus 
dwelling in that residence are to address the incoming Bhikkhus 
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thus : “ If you, Sirs, let us know abcut this legal question, how 
it arose, and how it was carried on, and if you agree that in 
the manner in which we may settle the legal question according 


‘to the Dhamma, and according to the. Vinaya, and according 


to the teaching of the Master, in that manner it shall be settled, 
then we will thus accept the legal question at your hands. But 
if not (etc., the whole being repeated), then we will not accept 
it.’ When they have thus, O Bhikkhus, brought it about that 
the proper way of putting the legal question (the point at issue) 
has been settled, the Bhikkhus dwelling in that residence should 
undertake that legal question. And then the Bhikkhus dwelling 
in that residence should be addressed, O Bhikkhus, by the 
incoming Bhikkhus thus : “ We inform you, Sirs, how this legal 
question arose and how it was carried on. If you, Sirs, are 
able in such and such a time to setile this legal question 
according to the Dhamma, and according to the Vinaya, and 
according to the teaching of the Master, then we will entrust ' 
this legal question to you. But if you, Sirs, should not be able 
to do so, then we will ourselves retain the custody of the case.” 
Thus, O Bhikkhus, is that legal question to be entrusted by the 
incoming Bhikkhus to the Bhikkhus dwelling in that residence, 
causing them duly to accept it. If those Bhikkhus, O Bhikkhus, 
are able to settle the case, that, O Bhikkhus, is called a settle- 
ment of the legal question. And how has it been. settled ? 
(etc., as in last paragraph of 16, down to the end). 

19. ‘ If, O Bhikkhus, whilst the case is being enquired into 
by those Blikkhus, pointless speeches are brought forth, and. 
the sense of any single utterance is nol clear, I enjoin upon 
you, O Bhikkhus, to settle the case by referring it (to a jury or 
cominission). Bas 

‘ A Bhikkhu to be chosen on such -a jury must be possessed 
of ten qualities—he must be virtuous—he must be living enclosed 
by the restraint of the rules of. the Patimokkha—he must be 
upright in life, trained according to the precepts, taking them 
upon himself with a sense of the danyer in the Jeast offence— 
he must be versed in the tradition, a custodian of the tradition, 
a store-bouse of the tradition—whatsoever truths, lovely in 
their origin, lovely in their pregress, lovely in their consum- 
mation, set forth the higher life, both in its spirit and in its letter, 
in all its purity and in ail its perfectness, in such truths must 
he be well versed, of such must he be full, they must be 
laid. up in his words, and dwelt on in his heart, being 
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penetrated throughout through right insight—both the Patimok- 
khas must have been completely banded down to him in their 
full extent, he. must have well divided them, well established 
them, well investigated them, both sulfa by sutla, and in every 
detail—further he must be an expert in the Vinaya, irrefutable 
therein—he must be competent to point out (the right course) 
to both friends and foes, to get them to understand a thing, 
_get them to see it and recognize it, able to pacify them—he 
must be clever (in judging) both as to the origin and as to 





the origin thereof, the close thereof, and the way that leads 
to sie close thereof. 
‘I enjoin upon you, O Bhikkhus, to appoint on the jury a 
Bhikkiu possessed of these ten qualities. 
20. ‘ And thus, O Bhikkhus, is he to be appointed. First, 
the Bhikkhu should be asked (whether he be willing to under- 


take the office). Then some discreet and able Bhikkhu should - 


address the Samgha thus : 
*" May the venerable Samgha hear me. Whilst this case 
was being enquired into pointless speeches were 
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brought forth amongst us, and the sense of no single ~ 


utterance was clear. If the time seems meet to the 
venerable Sauigha, let it appoint Bhikkhus of such and 
such a name, and of such and such a name on a 
cominittee. This is the motion. ‘Let the venerable 
Samgha hear me. Whilst (etc, . . . down to) no 
single utterance was clear. The Samgha appoints 
Bhikkhus of such and such names on a committee to 
settle this case. Whosoever of the venerable ones 
approves of the appointment of such and such 
Bhikkhus on the committee for the settlement of this 
case, let him be silent. Whosoever approves not 
thereof, let bim speak.’ Such and such a Bhikkhu 
is appointed by the Samgha on the committee for 
the settlement of this case. Therefore it is silent. 
Thus do I understand.” : 

‘If then, O Bhikkhus, those Bhikkhus are able on the 
reference (or on the committee) to settle the case, that, O Bhik- 
khus, is called a case that is settled. And how is it settled ? 
By the Proceeding in Presence. And what therein is meant by 
the Proceeding in Presence? The Dhamina is represented, and 
the particulay person is represented. 
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‘And of these, w hati is the pr esence of the Dhamumna (etc., as in 


16, down fo the end). 
* * . * ’ 


4. ‘If these Bhikkhus, O Bhikknus, are not able by the 
comunittee to settle that case, those Bhikkhus, O Bhikkhus, ought 
to hand over the case to the Samgha, saying, ‘ We, Sirs, are not 
able by a committee to settle this case, let the Samgha settle it.” 
I enjoin upon you, O Bhikkhus, to settle such a case’ by vote of 
the majority (etc., as in chapter 9 to the end, as to the appoint-. 
ment of a taker of the. voting tickets). By that Bhikkhu, the 
taker of the voting tickets, are the votes to be collected. And 
according as the larger number of Bhikkkus who are guided by 
the Dhamma shall speak, so shall the case be decided. This, 
O Bhikkhus, is called a legal question that has been settled.’ ” 


From the circumstances thus appearing the irresistible. 
conclusion to be drawn, in my opinion, is that no 
express submission to the jurisdiction of the Thathana- 
baing or of tribunals set up by him was given by 
the appellants, and no agreement on the appellants’ 
part to submit to his or their. jurisdiction can be 
implied, both because the tribunals proceeded ex parte 
and without notice to them, and because such an 
undertaking would be contrary to specific rules in 
the Vinaya by which the appellants at their ordimation 
had undertaken to be bound. 

It follows, therefore, that the jurisdiction to decide 
the question in dispute in: the present case is not 
conferred upon the Thathanbaing and/or. on the 
tribunals set up by him either by establishment or 
status under the constitution, or by the consent or 
agreement of the parties, and the petition of the 
respondent that the Court should pass a decree in 
the terms of the decision of the Thathanabaing or 
of the Thudama Sayadaws of Myingyan must be 
dismissed. 

I am, of course, aware that in several cases since 
the British annexation of Upper Burma the jurisdic- 
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tion of the Thathanabaing, and of the Buddhist 1935 
hierarchy when no Thathanabaing has been appointed, v Pyinsva 
to determine disputes relating to property or other spe 
civil rights between rahans has been upheld, i.e, in © OTT™A 
U Teza and one vy. U Pyinnya (1); U Te Zeinda  Pacz,CJ. 
v. U Teza and one (2); U Okgantha v. U Thiri 

(3); U Thatdama and one v. U Meda and one 

(4); Wun Chit and one v. U Zawta (5); U Wayama 

and three v. U Ahsaya (6); U Thiha v. U Thudat- 

thana and others (7); U Kuthala v. U Sanda (8); 

U Teik Ka and others v. Nga Tin Byu (9); Nga 

Po Thin v. U Thi Hla (10); U Ahsaya and another 

v. U Pyinnya and another (11); see however, Shin 
Kuthala and others v. Shin Sanda (12). These cases 

all purport to follow the leading case of U Teza 

and one v. U Pyinnya (1) which, according to the 

view expressed by the learned Judicial Commissioner, 

could have been decided on the ground that the 

- parties had submitted to the arbitration of the Hladwe 
Sayadaw and the other Sayadaws who determined the 
dispute. The learned Judicial Commissioner, however, 

in the course of his judgment observed that 

“there is no doubt some difficulty in defining exactly the 

position of the Buddhist Church in Upper Burma under the 

present Government. Under the Burmese Government the State 

and the Church were in a sense one under the same Sovereign 

as head, much as the English Church is part of the State under 

the English Sovereign. With the annexation, of course, the 

former relations of State and Church came to an end, but 

I conceive that what the State has not taken away is still left to 

the Church, and that the presumption is in favour of the 
Church’s retention of its privileges until the contrary is shown. 


(1) (1892-96) 2 U.B.R. 59. (7) (4907-09) 2 U.B.R. 5. 

. (2) (1892-96) 2 U.B.R. 72. : (3) (1910-13) 1 U.B.R. 35. 
(3) (1892-96) 2 U.B.R. 82, (9) (1910-13) 1 U.BR. 78. 
(4) (1897-1901) 2 U.B.R. 42. (10) (1910-13) 1 T.B.R. 183. 
(5) (1897-1901} 2 U.B.R. 52. (11) (1928) LL.R. 6 Ran. 783 


(6) (1902-03) 2 U.B.R. 1. (12) (1907-09) 2 U.B.R, 1. 
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Consequently, in the absence of any procf of a different state of 
things, it must be taken that the constitution and authority of the 
ecclesiastical hierarchy have been preserved with the property of 
the Church,” 

No doubt, as was pointed out By Lond Colonsay 
in Forbes v. Eden (1) 


“a Court of Law will not interfere with the rules of a voluntary 
association unless to protect some civil right or interest which is 
said to be infringed by their operation. Least of all will it enter 
into questions of disputed cocirine, when not necessary ‘to do so 
in reference to civil interests.” 
In so far as the Burmese Buddhist ‘Community in 
accordance with the rules of the community in that 
behalf duly determines any question of faith, ‘dogma, 
or practice, it would be against tradition and practice 
for the Civil Courts to interfere with the decision so 
arrived at. But having regard to the fact that the 
jurisdiction of the several Thathanabaings to decide 
civil disputes was conferred upon them personally by 
the King of Burma, and that after the British annexa- 
tion the right.to hear and determine civil disputes 
was expressly granted to the Courts specified in 
the Upper Burma Regulation (VIII of 1886, section 3), 
it appears to me, with all respect, impossible to 
contend that the Thathanabaing and[or the Burmese 
Buddhist hierarchy after the British annexation 
retained or possessed,—merely because it was not 
expressly taken away,—an exclusive jurisdiction to 
decide all disputes between members of the Order, 
whether or not the disputes involved the determination 
of a question relating to the right to property or 
other civil rights. 

In one or more of these cases the view was 
expressed that there was a custom that the Thathana- 
baing and the tribunals set up by him should 


(1) L.P. 1 HLL. ‘Sc. & D,) 568, at p. 588. 
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exercise exclusive jurisdiction in all depute: between 
members of the Order, and all disputes between 
saughas or laymen in respect of property alleged to 
be dedicated to religious purposes. But although 
custom can in certain circumstances create an obligation 
it cannot create a court of law, and for the reasons 
that I have stated, in my opinion, no “ consensual” 
jurisdiction to determine. the dispute under an 
agreement express or implied existed in the present 
case. 

I am firmly of opinion that after the British 
annexation the Thathanabaing andjor the Burmese 
Buddhist hierarchy neither retained nor possessed any 
jutisdiction such as is alleged and claimed in the 
present proceedings. 

In my judgment the Civil Courts as constituted 
by law in Burma alone are vested with jurisdiction 
to determine disputes respecting civil rights as 
Courts of law, and will remain so vested unless and 
until, their jurisdiction is abrogated by a statutory 
enactment passed by an authority duly constituted 
in that behalf (see section 9 of the Code of Civil 
. Procedure 1908). 

For these reasons, in my “opinion, the ratio 
decidendi of those cases cannot be sustained, and, 
with all due respect, I am of opinion that the 
learned Judges who decided them did not sia 
lay down the law. 
point out that, even if the decision of the Thudama 
Sayadaws of Myingyan confirmed by the Thathana- 
baing could be treated,—contrary to the view that 
I take,—as an award based upon a valid _ submission 
to arbitration, I am further of opinion, apart: from 
all technical objections, that the -award could not be 
allowed to stand having regard to the procedure 

49 


Before parting with the case it is necessary to 
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adopted by the arbitrators. To decide the case, as 
the arbitrators did, without giving the appellants. an 
opportunity of being present or of presenting their 
defence before the tribunal, was not only contrary 
to the rules laid down in the Vinaya, but was 
manifestly a violation of natural justice that wholly 
vitiated the award that was made [Long v. Cape Town 
(Bishop of) (1); Lesson v. General Councit of Medical 
Education and Registration (2); Maclean v. The 
Workers’ Union (3); Stuart v. Haughley Par ochial 
Church Council (4)]. 

In any event, creretany | the present proceedings 
are misconceived and must fail. . 

For these reasons the appeal is allowed, the 
decree from which the appeal is brought is set 
aside, and the suit dismissed. 


Mya Bu, J.—I concur. 
_ Bacuey, J.—I concur. 
MosELyY, J.—I concur. 


Ba U, J.—lI | concur. 


(1) 1 Moo P.C, (N.S.) 411. (3) (1929} 1 Ch. 602, 
{2} 43 C.D. 366. (4) (1935) 1 Ch. 452, 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr, Justice Mya Bu. 


PHUL BEE BEE AND OTHERS 1935 

v. Jan, 10. 

R.M.P. CHETTIAR FIRM AND OTHERS.* 
e 


Mahoniedan law—Wagf—Ultimate benefit under wagf—Gift—Conditions of a 
valid gift—Life interest and remainder over— Gifl in praesenti—Delivery 
of possession to donce—Directions for insurance and repairs. 

With the twofold object of providing for (1) a mosque and a madrassa, 
and (2) ultimately benefiting his {wo sons and their families a Mahomedan 
donor executed a deed in respect of his property. As regards the 
property set apart for the benefit of the sons and their families the Court 
construed the terms of the deed to mean that during the life-time of the 
donor both the legal and beneficial interest therein was to remain in the 

. donor who would retain possession of his property so long as he 
*lived; that after his death his sons would be entitled as trustees to 
the legal estate in the property and also to the usufruct thereof for life, 
and that after the death of the two sons their wives and children would 
take an absolute interest in this property in such proportions as the 
two sons’ during their life-time should appoint or in default of appointment 
in equal shares. 

The appellants contended that there was a valid waqf created in respect 
of this property, or in the alternative that it was a valid gift under 
Mahomedan law. 

Held, that (1) there was no valid wagf of the property set apart 
for the families, as there was no ultimate benefit reserved for the poor or 
for any purpose recognized by the Mahomedan law as a religious, pious or 
charitable purpose of a permanent character; (2) assuming that the deed 
created a life interest in the sons with the ultimate remainder for the 
benefit of their wives and families tespectively it was not%2 complete gift, 
and therefore invalid as a gift under {he Mahomedan law ; (3) it was nota 
gift i preesenti as the property was not given and taken by the two sons 
as trustces or as donces either actually or constructively during the life-time 

£ the donor; (4) the donor was not the trasiee for the donces, and 
the property cannot be said to be delivered to him on behalf of the 
donecs. The donor remained in possession of the property, and was 
entitled to the usufruct of the profits and gains accruing therefrom during 
his life-time. Ii is of the essence of a valid gift under Mahomedan 

Jaw that the donee should take possession of the subject-matter of 

ihe gift, cither actually or constructively, during the life-time of the donor. 

Mohanizad Abdul Geni v.. Fakir Jahan Begum, 49 LA. 195— 
referred lo. ke : 


* Civil First Appeal No. 55 of 1934 from the jrdgment of this Court on 
the Original Side in Civil Regular No, 2 of 1933, ‘ 
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(5) a direction in the deed that the trustees must insure and repair all 
the buildings described in the deéd lays a personal obligation upon them to 
do so, but it does not thereby turn all the buildings into waqf property. 


Ray for the appellants. 
Clark for the respondents. 


Pace, C.J.—Notwithstanding the extremely careful 
and exhaustive argument presented on behalf of the 
appellants, in my opinion, this appeal fails. 

It appears that the title deeds of certain immov- 
able property were deposited by the ist and 5th 


_ defendants in 1929 with the plaintiffs by way 


of equitable mortgage, and by a deed of conveyance 
of the 4th December 1931 the Ist and 5th 
‘defendants purported to convey to the plaintiffs the, 
property in suit at a valuation of Rs. 27,000 in part’ 
satisfaction of the debt. Notwithstanding the fact 
that the ist and 5th defendants have deliberately 
purported to dispose of their interest in this 
property to the plaintiffs, they now contend that 
they had no authority to alienate the property in 
dispute by reason of the terms of a deed of 
the 23rd of November 1926. A decree was passed 
in favour of the plaintiffs at the trial. Hence 
the present appeal. , 

It is obvious that the appellants have no merits, 
and it is satisfactory that in my opinion they have 
no case either, The appeal turns upon _ the 
construction of the deed of the 23rd of November 
1926, and in this connection I shall refer to certain 
observations by Sir John Edge, delivering the 
judgment of the Judicial Committee, in Mohammad 
Abdul Gani v. Fakir Jahan Begum and others (1): 

“Owing to the fact that there is in India no uniform or 
accurate system of conveyancing, and to the fact that deeds 


(1) (1921) 49 LA. 195, 207. 
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and wills are, in India, as a rule most inartistically drawn: up, 
frequently by persons not possessed of legal knowledge, it is 
often difficult to ascertain with certainty what was precisely 
intended by the document.” 


Now, the deed of 23rd-November 1926 by no 
stretch of imagination could be regarded as 
artistically drawn; indeed, in more respects than 
one its terms are not consistent. But it is necessary 
for the Court to ascertain the intention of the 
executants of this deed, and it is quite clear, to my 
mind, that the object of Haji Shaik Namdar Hussain 
Sarkar was twofold: (1) to make provision for a 
mosque and a madrassa, and (2) to make provision 
for his two sons, who had helped him in acquiring 

his fortune in business, and their families. For the 

first object the donor set aside certain property of 
which he was possessed so that it should become 
wagqf for the benefit of the musjid and the 
madrassa, and for the second object which he had 
in view he set aside the rest of the property set out 
in a schedule to the deed for the purpose of 
ultimately benefiting his two sons and their families. 
Indeed, he expressly stated that such was his 
intention in the deed as follows : 


“Whereas it is now his desire to make provision for 
the musjid at Zigon and also the madrassa at the. same place, 
and otherwise make provision for his sons and _ their 
descendants and make a declaration of wakf regarding the 
same musjid and madrassa of certain property set out in the 
said schedule and make .a declaration of settlement for 
his sons and descendants of the remaining property mentioned 
therein,” ; 


In the operative part of the deed the donor 
purported thereby to convey to the trustees, who 
were his two. sons, the property set out in the 
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schedule’ to the deed subject to certain directions 
and conditions thereinafter set out. Under the first 
condition it is provided that during the life-time of 
the donor he shall remain in possession of the trust 


. property, and by the second condition it is provided 


that during his life-time he shall be “the sole 
trustee of the trust fund and he shall have power 
to deal with the rents and profits thereof in 
such weed as he may deem reasonable and 
expedient.” 

Now; we are not concerned, and I desire to 
express no opinion, as to the meaning and effect of 
the provisions of the deed in so far as they relate 
to the land which the donor purported to dedicate 
as waqf for the’ benefit of the musjid and the 
madrassa, because the parcels of property in dispute” 
are part of “the remaining properties described in 
the said schedule.” 

I am satisfied, however, upon a consideration of 
the terms of the deed that the object and effect of the 
provisions relating to the remaining properties was 
that during the life-time of the donor both the legal 


‘and beneficial interest therein, or in other words 


both the dominion and the usufruct thereof, should 
remain in the donor who would retain possession of 
this property so long as he lived; that after 


his death his sons should be entitled as trustees to 


the legal estate in this property and also to the 
usufruct thereof for life, and that after the death of 


‘the two sons their wives and children should take - 


an absolute interest in this property in -such 
proportions as the two sons during their life-time 
should appoint, or in default of appointment in 
equal shares. 

The learned advocate for the appellants contended 
that, reading the deed of the 23rd November 1923 
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as a whole, it constituted a valid waqf of “the 
remaining property” by reason of the Mussalman 
Wagqf Validating Acts of 1913 and 1930. In my 
opinion, however, no valid wagf within these Acts 
was created by the deed under consideration, 
because “the ultimate benefit of the subject-matter 
of the deed was not expressly or impliedly reserved 
for the poor or for any other purpose recognized by 
the Mussalman law asa religious, pious or charitable 
‘purpose of a permanent character.” 

The question, therefore, arises whether the material 
provisions of this deed are otherwise valid under the 
Mahommedan law. The learned advocate for the 
appellants contended that, assuming that the terms 
of the decd did not create a wagf so ‘far as 
““Sthe remaining properties described in the said 
‘schedule’ were concerned, under the deed a valid 
gift of a life interest in such property in favour of 
_the sons, was created. It is unnecessary for the 
farpose of disposing of this appeal to .. decide 
‘whether under the Mahommedan law it is competent 
for a-donor to make a gift of a life interest in 
property, because upon the footing that the effect of 
the terms of this deed was that a life interest in the 
‘sons with the ultimate remainder for the benefit of 
their wives and families respectively was created, 
in my opinion, the gift was not a complete 
gift, and therefore was invalid as a gift under the 
Mahommedan law. If it is urged that there was a 
gift in praesenti by reason of the fact that.upon a 
truce construction of the deed the property in dispute 
‘was thereunder conveyed to the sons as trustees for 
the benefit of themselves and their families, the gift 
fails by reason of the fact that possession of the said 
property was not given and taken by the two sons as 
trustees or as donees either actually or constructively 
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1935. during the life-time of the donor [Mohammad 
oe Abdul Gani v. Fakir Jahan Begum and others (1)]. 
ate On the other hand if it is contended that there was 
Corie delivery of possession by the donor to the trustee 
Fira. upon the footing that the donor himself was made 
Pacz, CJ. the sole trustee under the terms of the deed, in my 
opinion, the answer is that having regard to the. 
terms of this document in which the donor retained 
during his life-time both the legal and equitable 
interest created under the deed, remained in posses- 
sion of the property, and was entitled to. the 
usufruct of the profits and gains accruing therefrom 
during his life-time, there was no transfer of posses- 
sion to or on behalf of the donees within the 
principles of the Mahommedan law; which in its 
wisdom lays down that in order that there should 
be no room for doubt as to whether a gift had been, 
effectuated or not it is of the essence of a valid gift 
save in exceptional circumstances that there should 
be inter alia the taking of possession of the subject- 
matter of the gift by the donee either actually or 
constructively during the life-time of the donor, who 
must transfer possession of the subject-matter of the 
gift to the donee or to some person on behalf of 

the donee. 

Lastly, it was contended on behalf of the 
appellants that the effect of the provisions of the 
deed relating to “the remaining properties described 
in the schedule” was to create a family settlement 
valid in law. I do not find it easy to understand 
the ground upon which this contention is based. 
But, to my mind, it is clear that this was not a_ 
document brought into being for the purpose of 
settling a family dispute or effecting some compro- 


(1) (1921) 49 L.A. 195. 
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mise or settlement of family claims. The object and 
intention of the donor was to make a gift, which 
would operate in futuro, of certain of his property 
for the benefit of his two sons and their respective 
families. It was a gift, and the document purported 
to create a gift to such persons and nothing else. 
As I have said effect must be given to the deed 
according to the construction which the Court puts 
upon it construed as a whole and in a reasonable 
manner. The learned advocate for the appellants 
contended that inasmuch is in clause 8 of the 
deed it is provided that “the trustees must insure 
and repair all the building described in the said 
schedule’, the effect of these words was to make 
the whole of the property subject to the deed waaf 
property, because it was charged with the obligation 
of insuring and repairing “all the building described 
in the said schedule.” I do not so read clause 8 
of the deed. It seems to me that the direction 
therein contained amounted to this, that the trustees 


were. to insure and maintain the buildings set out. 


in the schedule ; but, although a personal obligation 
was imposed upon them so to do, there is no 
charge upon the properties in the said schedule for 
the purpose aforesaid. 

For these reasons, in my opinion, the appeal 
fails and must be dismissed with costs. We assess 
the costs of the respondents at 17 gold mohurs 
a day. 


Mya Bu, J.—I agree. 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Mya Bu. 


C.A.P.C.S. CHETTIAR FIRM 


v. 
V.V.R. CHETTIAR FIRM.* 


Ansolvency—Notice of suspension of payment—Clarity and precision of statements 
essential—Petition the foundation—Verifying ‘affidavit no part of petition— 
Purpose of affidavit—Suspension of payment and inability to pay, distinc- 
tion—Presidency-Towns Insolvency Act (IV of 1909), ss. 9 (g),13 (1). 

In a petition to adjudicate the appellant firm insolvent the respondents, who 
‘were creditors, set out the act of insolvency as being “‘that the debtors have 
‘given notice to the petitioners as well as to their other creditors that they have 
-suspended or are about to suspend payment of their debts.” The verifying 
affidavit of their agent contained the following statement: “I say that the 
‘debtors’ manager and kartha further told me that they were not in a position 

o pay in full to their creditors.” : 

Held, that (1) the act of insolvency alleged in the petition was not in the 
form required by law, and was not couched in terms sufficiently clear and 
precise to be the basis of an insolvency petition or to justify the Courtin passing 
‘an order of adjudication on a petition of which it was the sole foundation ; 

A,M.M. Murugappa Cheitiar v. N. C. Galliara, LL.R.12 Ran. 150 ;M.S.M.M. 
Chettiar Firm v. P. Moodaliar, 1.L.R. 11 Ran. 96—followed. 

(2) the verifying affidavit forms no part of the petition which itself must 
‘contain clear and precise allegations of fact upon proof of which the Court can 
adjudicate the debtors. The operative document is the insolvency petition, not 
the affidavit the purpose of which is to prevent reckless allegations being made 


in the petition. 


(3) assuming that the allegations in the affidavit could be considered by the 
Court in the circumstances of the case they did not amount to a notice of 
suspension of payment by the debtors. Suspension of payment is something 
different from inability to pay ; 

Clough v. Samuel, (1905) A.C, 442 ; Crook v. Morley, (1891) A.C. 316; In re 
‘A Debtor, (1929) 1 Ch. 362 ; Ex parte Oastler, 13 QO.B.D. 471—referred to. 

The evidence showed that the appellant firm intended to pay first the press- 
ing demand of Government revenue out of the sale proceeds of paddy in their 
hands, that they had arranged with their more pressing creditors by. offering 
them additional security, and were trying to struggle on until the price of paddy 
-improved, Held, that this did not amount to a notice of suspension of payment 
of debts. : ‘ 


* Civil Misc. Appeal No. 181 of 1934 from the order of this Court on the 
Original Side in Insolvency Case No. 162 of 1934. 


VoL. XIII] -RANGOON SERIES. 


Hay (with him Krishnasawmy) for the appellants. 


687 


1935 


The proof of the commission of an act of insolvency C.aA-P.Cs. 


must be strict and precise. The petition here is 
defective, and does not disclose any available act of 
insolvency. A notice by a debtor that he has 
suspended or is about to suspend payment of his 
debts must be a clear and deliberate act, and 
particulars thereof must be alleged. A notice of 
suspension of payment of one’s debts is something 
over and above mere inability to pay. 

M.S.M.M. Chettiar Firm v. P. Moodaliar (1) ; 
A.M.M. Murugappa Chettiar v. N. C. Galliara (2); 
Narain Das v. Chimman Lal (3) ; Clough v. Samuel (4)- 


Kalyanwalla for the respondents. This case is 
distinguishable from the M.S.M.M. Chettiar’s case 
where the particulars were meagre. The affidavit 
annexed to the petition discloses the act of insol- 
vency - with sufficient clearness, and the affidavit 
should be read as part of the petition. If further 
particulars were needed it was the duty of the 
appellants to have asked for them. 

_ Where a debtor says that he is unable to pay 


his debts in full, and asks his creditor to take lands’ 


by way of security, such a statement may amount to 
an act of insolvency. The question has to be deter- 
mined in conjunction with the surrounding circum- 
stances, and the point for determination is what 
effect the statement would have on the minds of 
the creditors. See In re A Debtor (5). 


Hay in reply. An admission made by an 
insolvent that he is unable to pay his debts in full 
is not necessarily an act of insolvency sufficient to 

(i) LL.R. 11 Ran, 96. 3) LR. 49 ll, 321, 


{2) LL.R, 12 Ran, 150, (4) (1905) A.C. 442.: 
(5) (1929) 1 Ch, 362, 371. has 
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found a creditor’s petition, though it may be the 


basis of a debtor’s petition. Such an oral statement 
is not notice that the debtor has suspended or is 
about to suspend payment of his debts generally 
as understood by the Presidency-Towns Insolvency 
Act. Ex parte Oastler. In re Friedlander (1). 


Pace, C.J.—This appeal must be allowed. 

The proceedings out of which the appeal arises 
were founded upon a creditor’s petition for an order 
adjudicating the appellant firm insolvent. A number 


of alleged acts of insolvency are set out in the peti- 


tion, but all except one have been rejected by 
Braund J.,. and the only alleged act of insolvency 
which now remains is contained in paragraph 3 (6) 
of the petition, and runs as follows: 


‘*(6) That the debtors have given notice to the petitioners as 
well as to their other creditors that they have suspended or are 
about to suspend payment of their debts.” 


Now, in two recent judgments of an appellate 
Bench of this Court [M.S.M.M. Chettiar Firm v. 
P. Moodaliar and another (2) and A.M.M. Murugappa 
Chettiar v. N.C. Galliara and others (3)], it has 
been laid down that 


“the proof of the commission of an act of insolvency must 
be strict and: precise, and where it is alleged that a debtor 
has given notice that he has suspended or is about to suspend: 
payment of his debts, the time, place and pea of the 
notice should be accurately specified ” 


[M.S.M.M. Chettiar Firm v. P. Moodaliar and another 
supra at p. 98]. 

The petition in the present case was filed after 
the publication of these two judgments. We do 


f : 
(1) 13 @.B.D. 471. (2) (1933) LL.R. 11 Ran. 96. . 
(3) (1934) LL.R. 12. Ran. 150. : 
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not propose to re-state once more what is but a 
commonplace of the law of insolvency. We think 
that our duty on this appeal is not to repeat the 
law but to act upon it; and we hold that the act of 
insolvency alleged in paragraph 3 (b) of the petition 
is not in the form required by law, and is not 
couched in terms sufficiently clear and precise to be 
the basis of an insolvency petition or to justify the 
Court in passing an order of adjudication on a 
petition of which it is the sole foundation. 


On behalf of the respondents it was contended 


that the Caqurt ought to treat the affidavit filed in 
support of the petition as forming part of the petition ; 


and while it was conceded that the allegation of an. 


__act of insolvency as set out in paragraph 3 (b) of 
the petition was inadequate, that the allegations in 
the petition could be supplemented by the allega- 
tions in the verifying affidavit. In my opinion that 
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is not the law. The operative document by which 


proceedings in insolvency are commenced is the 
insolvency petition and the object of the Legislature 
in providing under section 13 (Z) that - 


“a creditor's petition shall be verified by affidavit of the 
creditor, or of some person on his behalf having knowledge 
of the facts,” 


was to prevent proceedings in insolvency being 
launched against a debtor recklessly and unless the 
allegations in the petition are affirmed on oath by the 
creditor or some other person with knowledge of 
the facts. Indeed, the verifying affidavit -may bé 
quite general in its terms, and forms no part of the 
petition which must contain clear and precise allega- 
tions of fact upon proof of which the Court would be 
enabled and entitled to adjudge the respondent an 
insolvent. For these reasons we hold, as with 
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deference we think that the learned Judge in 

insolvency ought to have held, that paragraph 3 (b)_ 
of the petition is not in the form required by law, 

and as there is no other subsisting allegation of an _ 
act of insolvency before the Court the petition must 

be dismissed. : 

As, however, we are differing from the learned 
Judge in insolvency who-has delivered an elaborate 
judgment upon the case.as a whole, we think it 
advisable to state the opinion. that we have formed 
upon the merits of the case. Assuming, therefore, - 
(contrary to the view that we hold) that the allegations 
in the verifying affidavit ought to be treated as 
forming part of the petition the learned advocate for 
the respondents properly and inevitably conceded 
that the only allegation of an available act of insolvency 
in the verifying affidavit, which was sworn by the 
agent of. the petitioning creditors, is contained in 
clause 8, which runs as follows: 


“Tsay that the debtors’ manager and kartha further told. 
me that they were not in a position to pay in full to their 
creditors.” 


Now, such a statement may or may not amount 
to a notice that the debtor had suspended or was 
about to suspend payment of his debts within 
section 9 (g) of the Presidency-Towns Insolvency 
Act [Ex parte Oastler. In re Friedlander (1); John 
Crook v. I. & R. Morley (2); Clough v. Samuel and 
others (3) and In re A Debtor (4)]. 

It depends on the circumstances in which the: » 
statement was made. As was pointed by Greer L,]J..: 
in In re A Debtor (4) . 


(1) 13-Q.B.D. 471. (3) (1905) A.C. 442. 
(2) (1891) A.C, 316, 324. (4) (1929) 1 Ch. 362, 371. 
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“you are not confined to the literal meaning of the words 
used in order to ascertain whether they do amount to a 
notice that a debtor is about to suspend; a statement by a 
debtor that he cannot pay his debts may in one set of 
circumstances be merely a statement that he cannot pay, but 
in another set of circumstances, to which you are entitled to 
look for the purpose of interpreting words that are not words 
of art, it may clearly mean to any ordinary human being listening 
to it, that he is stating that he has not the intention of 
paying his debts when they become due.” 


Again, in John Crook v. I. & R. Morley (1) Lord 
‘Watson observed that 


‘ 


‘a declaration of his inability to pay his debts may be made 
by a debtor to one or more of his creditors, in terms and 
under circumstances which do not suggest that he means to 


stop payment of his debts as they fall due. But that such. 


a declaration may be couched in language which clearly implies 
that the debtor means to pay nobody in full, and to place 
his assets at the disposal of his creditors, does not appear 
to mie to be. doubtful.” 

In Clough v. Samuel and others (2) Lord Robertson 
observed : 

“The suspension of payment of his debts is a specific and 
deliberate (in the sense of intentional) act of the debtor, 
and the suspension, actual or intimated, must apply to 
all the creditors. It is something different from and over: 
and above inability to pay. It is one of the several courses 
among which a. debtor may elect when he finds himself 
insolvent. A man faced by a_ balance-sheet which means 
certain and speedy ruin may try to arrange with his more. 
pressing creditors, or he may put off the evil day and stagger 
on, leaving the stoppage of his career to be brought about: 
by the action of others. Either of those courses is different: 
from suspending payment of his debts.” 


Now, even if it was open to the Court in the- 
present case. to consider the merits of the petition. 
with the allegation in clause 8 of the verifying 





(1) (1891) A.C. 316, 324, (2) (1903) A.C. 442. 
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affidavit inserted in lieu of paragraph .3 (6) of the 
petition, in my opinion the petition inevitably must 
fail, The present case shows how essential it is, if 
justice is to be done, that in alleging an act of 
insolvency under section 9 (g) precise particulars of 
what the debtor wrote or said should be set out in 
the petition. In the present case the course adopted 
by the respondent was that the agent of the petition- 
ing creditors was called as a witness at the hearing 
of the petition, and .in addition a number of assistants 
and clerks of other Chettyar firms gave testimony in 
support of the petition. With all due deference, as I 
appraise the evidence of these witnesses, it cannot 


reasonably be supposed that the appellant would 


intentionally and deliberately give notice of suspension 
to clerks or assistants who came to him in the 
circumstances to which they deposed, or that any 
creditor would reasonably conclude that he had 
done anything of the sort. As regards the statements 
alleged to have been made by the appellant to 
Chokalingam, the agent of the petitioning creditors, 
I cannot persuade myself having regard to the circum- 
stances in which they were made that from anything 
that the debtor said Chokalingam was justified in 
inferring that the debtor was deliberately giving him 
notice that he.had suspended or was.about to suspend 
payment of nis debts. Consider the position. The 
debtor, who is 4 Chettyar money-lender,. by reason 
of the depression in the price of paddy found him- 
self with large areas of. paddy land on his handsg, 
At the hearing of the petition he produced the title . 
deeds of at least 1,500 acres of unencumbered paddy | 
land in his possession, and it was stated that there 
were outstanding a considerable number of debts 
due to him from the cultivators. Of course, in his 
own interest and in that of his other creditors his 
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first and paramount duty was to allocate the proceeds 
of the sale of his paddy to the liquidation of the 
claims .of the Government for revenue. The position 
in which he was placed is one in which many 
Chettyar money-lenders find themselves at the present 


‘time... So far from intending to suspend payment of . 


his debts to his creditors generally, however, it appears 
to me that his intention was to “try to arrange with 
his’ more pressing creditors” and “to put off the 
evil day and stagger on’ until the price of paddy 
improved, as in the event it has. In these circum- 
stances when his more pressing creditors, who were 


for the most part Chettyar money-lenders themselves, 


asked him if he would liquidate their debts he 
pointed out to them as well as to Chokalingam that 
at the moment he was unable to pay their debts in 
full because he had to provide in thé ‘first instance 
for the most insistent and important of his creditors, 
that is the Government, which: was claiming land 
revenue. He told them that in the circumstances most 
.of his creditors were not pressing for payment, and 
that some of them had taken portions of his unencum= 
- bered immovable property as additional security, and 
were prepared to wait until better times should come. 
Meanwhile, with the proceeds of the paddy which had 
come into his hands he said that he ‘proposed’ in 
the first instance to liquidate the claim of the Govern- 
ment for land revenue, and out of any surplus that 
remained to pay the debts of the other creditors. 
According to Chokalingam, the agent of. the 
petitioning creditors, the appellant told him in June 
on the occasion when he stated that the act of 
insolvency set out in clause 8. of the verifying 
spanks was committed, that _ 
* all the paddy had been sold, that he had utilised part of the 
sale proceeds for paying revenue, that he had arrears of revenue 
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to pay, and that he could not pay me. anything but that he 
would give me a mortgage of lands. I said that we did not © 
want any mortgage but that we wanted only cash. He said 
that he did not pay any money to the creditors to whom he 
owed, and that he could not pay me also. I told him that 
we wanted only cash and not a mortgage. He stiil had arrears 
of revenue to be paid. He said that he still had to pay arrears 
of revenue. He did not tell me from where he was going to 
pay the arrears of revenue. He said that he had no money in 


'- hand just then, and that he had not paid any of his creditors. 


That is all he said about ‘his other creditors.” 


In my opinion, in the circumstances. in which 
those statements were made, no reasonable creditor . 
would assume that in making these statements the 
debtor had specifically and deliberately given notice 
that he had suspended or was about to suspend pay- 
ment of his debts to ‘each and every of his creditors. 
If he had given notice in that sense the statement 
would not have been true, because, having arranged ° 
with his other creditor§: that they would not press 
for their debts, he was in fact allocating the proceeds: 
of the sale of the paddy towards paying the debt of 
one of his creditors, namely, the Government, which 
was claiming that its revenue should be paid. The. 
appellant himself stated that he did not tell 
Chokalingam : 


“ T have no cash. I did not pay cash to my other creditors. 
I could not pay you! Why should I say so if I own some 
other property? I did not tell him that I did not pay my 
other creditors. As I have given security to my other creditors 
they were not pressing me.” ; 


I have no doubt that what in fact happened, when 
the agent of the petitioning creditors and the 
assistants or Clerks of other creditors came to the 
insolvent. after the fruits of the harvest: had been 
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gathered in, and asked the appellant what steps he 
was prepared to take to liquidate their debts, was 
that he told them that the money which he had in his 
possession must be applied in the first instance towards 


the payment of the land revenue, that at the moment . 


he could not pay them what he owed them, but 


that when he had paid the revenue he would pay: 


them what he could out of any surplus that there 
might be left. It may be that the petitioning 
creditors’ agent then said to him “ well, you say you 
cannot pay me just now. Have you been paying the 
other creditors ? And that the appeliant replied “ No; 
I have not paid the other creditors ” ; meaning that he 
was not treating the other creditors more favourably 
than he was treating the respondent. But assuming 
that it is competent for the Court to consider clause 
8 of the verifying affidavit on its merits, and that the 
statement alleged therein was made it appears to me, 
“having regard to the surrounding circumstances with 
all respect to be plain that it was not intended by 
the appellant thereby to give notice that he had 
suspended or was about to suspend payment of his 
debts. The finding of the learned trial Judge is to 
dhe following effect : 
re: In those circumstances and having regard to the evidence 
as I have heard it, I have little doubt that in substance the 
evidence of Chokalingam Chettyar and Walliappa Chettyar is 
correct, and that some verbal intimation was given to them by 
‘Shanmugam Chettyar at the respective interviews to which they 
have referred to the effect, not only that the debtor firm was 
unable to pay thetr particular debts, but that the debtor firm 
had also failed to pay their creditors in general as their debts 
had fallen due.” 


The learned Judge then proceéded to hold « that 
the words spoken, amounted to a notice that the 
«lebtor ‘had suspended payment of his debts,’ ”’ 
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The above finding, which does not purport to: 
embody any definite statement in fact made by the 


appellant, is something different from what the 


finding would have been if it had been held that the 
allegation in clause 8 of the verifying affidavit had 


been made out. But, with all .respect, I am of 


opinion that the facts of the case as disclosed in the 
evidence would not justify a finding such as that at 
which the learned Judge in insolvency arrived, and. 


that this insolvency petition ~ also fails on the merits. 


For these réasons the appeal will be allowed, the 


order from which the appeal is’ brought set aside,. 


and the petition dismissed. The appellant is entitled 
to his costs in both the Courts, advocate’s fee in 
each Court, ten gold mohurs. 


Mya Bu, J.—I agree.. 


APPELLATE CIVIL. 
Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Mya Bu.. 


A. R. M. JAMAL 
Uv. : 
ALBERT JOSEPH & SONS.* 


Negotiable Instrumcnts—Accommodation note—Holdcr after maturity—Deposit’ 
of note by payee with creditor as security—Subsequent endorsement of note’ 
to creditor—Creditor’s right to recover full amount from drawer—Common— 
law rights of a holder by way of lien—Bills of Exchange Act (45 & 46: 
- Vict. ¢. 61), s..27 (3)—Negotiable Instruments Act (KXVI of = S. eee 
proviso. . 

The defendants drew three promissory notes for Rs. 600 each in favour‘o ° 

A for‘his accommodation. The notes were payable some four months after the- 

respective dates of execution. After the maturity of these notes 4 who was: 

indebted to the plaintiff to the extent of about Rs. 1,650 deposited the notes. 
with the plaintiff and subsequently endorsed them to him: ‘The latter sued the: 
defendants for the full amount due thereon. 

Held, that the plaintiff did not hold the notes merely as security but that he- 
was the indorsee thereof in good faith and for consideration, and therefore: 





* Civil First Appeal No. 163 of 1934 from the judgment of ‘this Court 
on the Original Side in Civil Regular. No. 191 of 1934, © : : 
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under the proviso to s, 59 of the Negotiable Instruments Act he was entitled to. 


‘recover the full amount due under the notes from the defendants, and not 
merely the amount of A’s indebtedness to the plaintiff, 

' There is no provision in the Negotiable Instruments Act similar to s. 27 (3) 
-ofzthe English Bills of Exchange Act limiting the right of a holder of a bill who 
has a lien on it to the extent of the sum due to him. Aiso at common law the 
plaintiff would be entitled to recover the full amount of the notes from the 
defendants, the person entitled to the balance outstanding, after the amount due 

4 to the plaintiff from A had been liquidated, being at liberty to recover the same 
in'an action for money had and received. 
_* Aflenborough v. Clarke, 27 LJ. (N.Sj Ex. 138; Atwood v. Crowdie, 
1 Stark 483; Bloxam, Ev parte, 5 Ves. J. 447a ;6 Ves. J. 448 ; Cook v. Listes, 
32 LJ. (N.S) C.P. 121; Currie v. Misa, L.R. 10 Ex. 153 ; Daulatram v. 
Nagindas, 15 B.L.R. 33 ; Eastow v. Pratchett, 1 C.M. & R. 798 ; Giles v. 
Perkins, 9 East. 12 ; Glassock v. Balls, 24 Q.B.D, 13; Jenkins v. Tongue, 29 
IJ. (NWS) 1 Ix. 147 ; Jones v. Hibbert, 2 Stark 304 ; Newton, Ex parte, 16 
CD. 330 5 Peacock v, Purssell, 32 LJ. (N.S.) C.P. 266 ; Pease v. Hirst, 10 
BH. & C, 122 5 Royal Hark of Scollantl v. Rakim Cassum & Son, LL.R, 49 
Bom, 207 referred. to. 


Foucar for the appellant. The proviso to s. 59 of 
the Negotiable Instruments Act engrafis an exception 
on it, and states that the holder of an accommodation 
_instrument after maturity is in the same position 
‘as’ a holder before maturity, and therefore. he can 
recover the full amount from the parties liable on 
the instrument. a a 

On the facts, however, the appellant does not 
hold the promissory notes in suit merely by way 
of collateral security. He is av indorsee in good 
faith and for consideration, and is entitled to recover 
the full amount of the notes from the respondent. 
Even assuming that he is merely a pledgee of the 
promissory notes the Negotiable Instruments Act 
‘does not draw a distinction between a pledgee of a 
promissory note and an ordinary holder for value: 
See Osmond Beeby v. Khitish Chandra (1). 


Ghosh for the respondents. The notes in suit are 
accommodation notes, and they cannot therefore be 





(1) LL. 31 Cal. 771. 
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negotiated after maturity. Moreover, these notes are 
held by the appellant as security for a separate loan,. 
and he cannot sue to recover more than the amount. | 
actually due to him. One of his remedies would 
have been to sell the promissory notes. See Order 
21,r. 76 of the Civil Procedure Code. 

_ The proviso to s. 59 has no application to this. 
case because the transfer of the instruments to. the: 
respondents was not outright but only for a specific 
purpose, namely, to secure a loan. S. 27 (3) of the 
English Bills of Exchange Act -lays down that the: 
holder of a bill with a lien on it is only a holder 
for value to the extent of the lien, and this equitable: 
tule of law has been adopted in India although the 
Negotiable Instruments Act is silent on the point.. 
Royal Bank of Scotland v. Rahim Cassum & Son (1). 


Pace, C.J.—In my opinion this appeal succeeds 
on the facts* The learned. trial Judge, Braund J.. 
has found—in our opinion correctly—that the defen- 
dants drew three promissory notes in favour of 
one A. G. A. Abba without consideration and» for: 
his accommodation. The promissory notes were 
dated and payable respectively (1) on the 22nd 
August 1933 for Rs. 600 payable on the 15th December 
1933 ; (2) on the 22nd August 1933 payable on 
the 22nd December 1933 ; (3) on the 22nd August. 
1933 payable on the 29th December 1933. 

Now, in January 1934, after the maturity of the | 
three promissory notes in suit, Abba was indebted. 
to the plaintiff in a sum, which - according to the 
plaintiff, amounted to about Rs. 1,650, for which 
the plaintiff held other promissory notes and hundis. 
as security. 


(1) ILL.R. 49 Bom. 270. 
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On the 10th January 1934 Abba signed a memoran- 
dum in which he stated that of the Rs. 1,650 which 
he owed to the plaintiff 


"Rs. 200 shall be paid by me on 20-1-34 and thereafter 
Rs, 200 every week. If there be delay in making the pay- 
ments as mentioned above, you may take necessary steps.” 


On the 20th January 1934 Abba deposited the 
three promissory notes in suit with the plaintiff 
upon the terms that if he failed to repay the loan by 
weekly instalments of Rs. 200, Abba would endorse 
the promissory notes in favour of the plaintiff so 
that the plaintiff: could forthwith sue upon them as 
a means of liquidating the debt due to him from 
Abba. . Abba paid Rs. 200 on the 3rd February 1934, 
but failed to repay the balance of the debt as agreed 
or at all. Abba having endorsed the promissory 
notes to the plaintiff upon the terms stated above 
the plaintiff has brought the present suit to recover 
the full amount thereof from the defendants. | 

It is not now disputed that the plaintiff became 
the holder of the promissory notes in good 
faith and for consideration; the sole question in 
issue being whether the plaintiff is entitled in a 
suit against the defendants to recover the full 
amount due under the notes or only the amount 
of Abba’s indebtedness to the plaintiff. Under the 
proviso to section 59 of the Negotiable Instruments 
Act (XXVI of 1881-as amended) it is 


“provided that any person who, in good faith and for con- 
sideration, becomes the holder, after maturity, ci a promissory 
note or bill of exchange made, drawn or accepted without con- 
sideration, for the purpcsé of enabling some party thereto to 


raise money thereon, may recover the amount of the note or- 


bill from any pricr party.” 
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The learned trial Judge, being of opinion: that 
the three promissory notes were merely deposited 
with the plaintiff as security, held that the plaintiff 
could recover from the defendants only the amount 
of Abba’s indebtedness to the plaintiff. Even upon 
that view. of the facts, as at present advised, I 
should be disposed to-hold that at common law the 
plaintiff would be entitled to recover the full amount 
of the promissory notes from the defendants, the 
person entitled to the balance outstanding,. after the 
amount due to the plaintiff from Abba had been 
liquidated, being at liberty to recover the same in 
an action for money had and received. As Willes J. 


pointed out in Cook and others v. Lister (1) 


. where an indorsement is made, not as on a sale of | 


the bill, but an advance only of part of the money, with an inten- 
tion of transferring the réghts of the bill to the irdorsee. There, 
where the indorsee gets the right to recover the whole money, 
he would be necessarily the trustee of the drawer for ‘the 
amount he secures beyond that which he has advanced. That 
is the case of Reid v. Furnival in the Isl Crompton & Meeson, . 
538; referring to the case of Johnson v. Kennion in 2 Wilson, 
262, in which the law is so laid down; . . . The whole 
right of action passes to the indorsee, who is necessarily a 
trustee to the extent of the sum exceeding that which he has 
advanced upon the bill, and it may be, where part. of the sum 
is paid upon the bill, that the same rule cught to apply 

Why the Court of Chancery is to be invoked for the purpose 
of settling the rights of parties on bills of exchange, I am quite 


unable to see. That expression, ‘he is a trustee for the rest,’ 
may or may not mean that there is such a trust as may be 


enforced in the Court of Chancery. I should have thought 
that av action for money had and received would lie the 
instant the indorsee himself received more than he was 
entitled to. I should have thought that the drawer might have 
brought ah action for money had and received, as in Pownal 


v. Ferrand (2). he brought it for money paid.” 


(1) 32 Ly. (N.S) CP. 121, 127. (2) 6B. & C. 439. 
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Peacock v. Purssell (1) is not an authority to the 
contrary ; that case, in my opinion, deciding merely 
that in certain circumstances a creditor who takes 
a bill of exchange or promissory note as collateral 
security for a debt may by his conduct be precluded 
from recovering either on the bill or promissory 
‘note or on the original consideration. In_ this 
connection reference may also be made to Bloxham, 
Ew parte (2); Bloxham, Ex parte (3); Attenborough 
v. Clarke (4); Jenkins v. Tongue and others (5); 
Pease v. Hirst (6); Easton v. Pratchett (7); Atwood 
and another vy. Crowdie and another (8); Jones and 
others v. Hibbert (9); Giles and another v. Perkins 


and others (10); Ex parte Newton. Ex parte Griffin. 


In re Bunyard (11); Currie and others v. Misa (12) ; 
Glassock’ vy. Balls (13);-Daulatram Kundunmal v. 
Nagindas Ranchhoddas Shroff (14) and Royal Bank of 
Scotland v. Rahiin Cassum & Son (15). In India, 
however, there is no provision in the Negotiable 
‘Instruments Act similar to secticn 27 (3) of the 
English Bills of Exchange Act (1882) in which the 
law now obtaining in England is set out in express 
terms, and the present case must be determined 
upon a consideration of section 8 and section 59 of 
the Indian Act. 

In the case before us we are not concerned with 
the rights infer se of an indorser and indorsee, but 
with the rights of an indorsee who holds in good 
faith and for consideration. against the drawer of 





(1) 32 L.J."RN.S.) C.P. 266, (8) 1 Stark 483. 

(2) 5 Ves. J. 447a. _. 9) 2 Stark 304, 

(3) 6 Ves. J. 448, 600. (10) 9 East. 12. 

(4) 27 LJ. (N.S) Ex, 138. _ (11) 15 C.D. 330. 

(5) 29 LJ. (NS.J 1 Ex. 147. (2) L.R. 10 Ex. -153. 
(6) 10 B. & C. 122. (13) 24 Q.B.D. 13. 
(7) } CM, & R. 798. (14) 15 BLUR. 33. 


(15) (1924) LL.R. 49 Bom. 270. 
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the note; and for the purpose of disposing of this: 
appeal it is unnecessary to decide what the rights of 
the parties would have been if the plaintiff had held. 
these promissory notes as collateral securily only, 
because, with all due respect to Braund J., upon the 
'.cts we are of opinion and hold that after the 
endorsement of the promissory notes to the plaintiff 
the plaintiff did not hold the notes merely as security, 
but that “the whole right of action passed to the 
indorsee ”, and therefore under the proviso to section 
59 of the Negotiable Instruments Act the plaintiff 
became entitled to “recover the amount of the note” 
from the defendants. | ’ 

For these reasons the appeal will be allowed, the . 
decree of the trial Court set aside, and a decree 
passed in favour of the plaintiff for the amount claimed 
with costs in both Courts. We assess the advocate’s. 
fee in this Court at five gold mohurs. . 


Mya Bu, J.—I agree. 


VoL. -XIIT] RANGOON SERIES. 


APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr, Justice Mya Bu. 


A.K.R.M.M.C.T. CHETTIAR FIRM 
v. 


S. P. DAYABHOY & SONS anpb OTHERS.* 


Insolvency—Claim by a solvent partner against his insolvent partuers— 
Decree-holder against all the partncrs—Altachment by decree-holder of 
moneys payable to solvent partner—Payment by Official Assignee into 
 Court—Withidrawal by decree-holder on security—Postponement of solvent 
partuer’s claiin-—Moneys faid into Court not a dividend—Insolvency 
Court's order for refund illegal. 


’ Ina suit for the dissolution of partnership, M, a partner of the firm, 
obtained a decree against his two co-partners for a large sum. The two 
co-partners were subsequently adjudicated insolvent, and the Official Assignee 
paid one-third of the partnership assets realized by him to M’s represen- 
tatives; M in the meanwhile having dicd, in pursuance of an arrangement with 
M. In respect of the balance due under the decree the representatives of 
M tendered a proof in the insolvency which was admitted by the Official 
Assignee. All the assets realized by ‘the Official Assignee were partnership 
assets. 

The 1st respondent who had two money decrees against all the partners 
obtained a prohibitory order irom the Court against the Official Assignee 
who was about to pay Rs. 20,920 to M’s representatives in respect of their 
claim in insolvency. .Pursuant to the order of the executing Court the 
Official Assignee paid the money into that Court and the Ist respondent 
withdrew the ainount on furnishing security. On appeal this Court was of 
opinion that 4f’s claim must be postponed until the outside creditors of the 
partnership were salisfied, The proceedings were returned to the insol- 
vency Court for the consideration of the question whether the Ist respondent 
should refund the sum of Rs. 20,920 which he had withdrawn under his 
execution proceedings. The insolvency Judge ordered that if the 1st respon- 
dent did not return the amount resort should be had to the security 
furnished by him. 

Held, that (1) the claim of M’s estate must be postponed until after the 
debis of the outside creditors had been liquidated, and consequently thatzthe 
order requiring the Official Assignee to pay Rs. 20,920 into Court upon the 
footing that it was a dividend payable to Af’s estate ought not to have 
been made ; ; ; 

(2) the insolvency Court was not competent to pass any order requiring 
the 1st respondent to refund the emount, and it had no jurisdiction to deal 


* Civil Misc. Appeal No. 85 of 1930 from the order of this Court on 
the Original Side in Insolvency Case No. 110 of 1928. 
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with the security furnished in the regular suit. Although the Official 
Assignee paid the money into Court in respect of a dividend that was due 
from the insolvent estate to M, yet the 1st respondent did not receive it as 
a creditor in the insolvency, but as a judgment creditor in liquidation of 


the decree that he had obtained against M and his co-partners in the regular 
suit, 


. 


Kalyanwalla for the appellants. A creditor who 
obtains payment of his. debt wrongfully from his 
debtor can be ordered to refund it on the insol- 
vency of the debtor. ; 

Musafer, who was a partner in the insolvent firm 
in question, had no right to the sum of Rs. '19,920-15-0, 
his claim being postponed to those of the outside 
creditors. In the circumstances the payment of the 
said sum by the Official Assignee to the respondent 
was not justified, and the respondent should be 
ordered to refund the money. On his failure to 
refund the money it is competent for the insolvency 
Court to order that the security given by the 
respondent on the sum being paid out to him 
should be utilized for recouping the amount. 


Doctor for the 1st respondent. The amount in | 
question was paid to the respondent by the Official 
Assignee as representing the.estate of the. judgment- 
debtor in satisfaction ofa decree that the respon- 
dent ad against Musafar. The insolvency Court 
has no jurisdiction to order the respondent to ~ 
refund the money obtained in an executing Court. 
Even in insolvency no. creditor has a right to 
disturb distributions already made. See s. 72 of 
Presidency Towns Insolvency Act. The appellant 
could have the proof of Musafer’s claim expunged, 
but even that would not assist the respondent, be- 
cause dividends already paid would not be affected. 
Ex parte Harper (1); In re Searle, Hoare & Co. (2). 


(1) 21. ChD 537, (2) (1924) 2 Ch. 325. 
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PaGE, C.J.—In this case it is common ground 
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that the assets in the hands of the Official Assignee for aAKRMM. 


distribution to the creditors are assets belonging to 
the firm of which Musafer and the insolvents were 


partners. 
Mr. Doctor, on behalf of the Ist respondent, 
, does not now contend that the debt due to Musafer’s 
representatives for which they have proved in the 
insolvency can be paid pari passu with the debt of 
what I may call the outside creditors of the firm. At 
the last hearing of the appeal we expressed the 
opinion that payment of the debt for which Musafer’s 
representatives tendered a proof must be postponed 
until after the debts of the outside creditors have been 
liquidated.* It is not now disputed that the view that 


sr then took is correct, and an order in that sense will 


if 


‘be passed. It follows, therefore, that the payment of 
the dividend of Rs. 20,920-15-0, which the Official 
Assignee deposited in Court in the regular suit upon 
the footing that it was a dividend payable to Musafer’s 
estate, ought not to have been made. But that does 
not dispose of the matter, because as between the 
appellant and the present respondent it is still necessary 
-to decide whether the learned Judge in insolvency 
ought to have directed either that this sum, which was 
-paid out to the ist respondent under the order of the 
Court in satisfaction of the decree that he had obtained 
against Musafer and the two insolvents, shouldj{be 
refunded to the Official Assignee or that the security 
furnished by the ist respondent upon this sum being 
paid out to him ought to be utilized as a mode of 
refunding to the insolvent estate the dividend which in 
the event it has been held ought not to have been 
paid to Musafer’s representatives. The learned Judge 


* Reported at (1934) LL.B, 12 Ran. 699—Ed, . - 
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in insolvency has ordered that the 1st respondent must 
return and deposit in Court the said sum or that “ resort 
ought to be had to the security in the hands of the 
Court for the recovery of the said sum.” With all 
respect to Braund J., in my opinion, the order that he 
passed cannot be sustained. . 

Quoad the proceedings as the result of which the 
1st respondent has received payment.of this sum in 
execution of his decree in the regular suit the 


respondent was in the same position, so far as the 


insolvency Court was concerned, as he would have 
been if he had not been a creditor in the insolvency ; 
because this sum was claimed by him and paid to -him 
not as a creditor in the insolvency but as a judgment- 
creditor of Musafer. For the purpose in hand it 
matters not whether the proof tendered by Musafet’s 
estate’ought or cught not to be expunged or whether the 


. proceedings for attachment of the dividend were in 


accordance with law, because it is common ground that 
the sum in question was and purported to be paid into 
Court in the regular suit by the Official Assignee 
as being a sum due from the insolvent estate to Musafer. 
Musafer’s representatives have never raised any objec- 
tion to this sum being utilized for the purpose of 
liquidating their debt to the respondent, and the 
Official Assignee, so far from having asserted at any. 
time that the sum in dispute was not a dividend 
payable and paid in respect of a debt due from the 
insolvent estate to Musafer, has up till the present time 
acted upon the assumption that by depositing this 
sum in Court to the credit of the judgment-debtor 
in the regular suit he was in substance and in fact 
paying a dividend that was due from the insolvent 
estate to Musafer. The Ist respondent did not receive 
payment of this money in any sense as a creditor in the 
insolvency. - He received it as.a judgment-creditor 
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in liquidation of the decree that he had obtained 
against Musafer iter alios in the regular suit. No 
steps have been taken in the regular suit to establish 
that the order directing the payment out of this sum to 
him ought not to have been made, the present 
application being made in the insolvency proceedings 
and not in the regular suit. In my opinion the 
insolvency Court would have had no jurisdiction 
to order the Ist respondent to repay a sum of money 
which the Court had. directed should be paid out 
to him in the regular suit. 

It is contended, however, and the learned Judge 
in insolvency held, that the insolvency Court was 


competent to order that the security deposited i. 


the execution proceedings in the regular suit on the 
sum in question being paid out to the respondent should 
be utilized for the purpose of recouping to the insolvent 
estate the amount of the dividend which in the event it 
has been held was improperly paid to Musafer. But, 
in my opinion, the insolvency Court had no jurisdic- 
tion to pass any order in connection with the property 
deposited as security in the regular suit. Further, 
the security was furnished not for the benefit of 
the insolvent estate but for the benefit of the legal 
representatives of Musafer, who at the time when 
the Court directed the sum in suit to be paid out to the 
“ Ist respondent had not been brought or the récord. 
This is clear from the form both of the order that was 
passed and of the bond that was executed. In my 
opinion this application, as was held by Sen J., is 
entirely misconceived, and was rightly dismissed by 
him. . 

The only contesting respondent throughout these 
proceedings has been the ist respondent. As between 
the appellant and the Ist respondent it is obvious 
that the main issue was whether the ist respondent 
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ought to be ordered to refund the sum in suit or 
whether the security which he has furnished on 
receiving payment of it ought to be utilized to recoup: 
the Official Assignee. For the reasons that I -have 
given it is immaterial as between the Ist respondent. . 
and the appellant whether the proof by. Musafer’s. 
representatives ought or ought not to be expunged, 
because even if it was ordered that the proof ought. 
to be expunged dividends already paid would not be 
affected [Ex parte Harper (1)]. Upon this issue. the 
appellant has failed in both Courts to obtain the: 
relief which he sought as against the ist respondent. ~ 
The other respondents do not appear to have . = 
an active part in the proceedings. 

‘The result is that the appeal is allowed pro tanto,. . 
and an order will be passed that payment of the debt 
under the proof tendered by Musafer’s representatives. 
is postponed until after payment of the debts of the 
outside creditors have been made in full. In other 
respects the appeal is dismissed. The 1st respondent. 
is entitled to his costs both of the appeal and of the 
hearing after remand, and we assess the advocate’s. 
fee of and incidental to the appeal and the remand. 
order at 15 gold mohurs. 


Mya Byu, J.—I agree. 


(1) 21 C.D. 537. aaa a 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt, Chicf Justice, and Mr. Justice Ba UL 


V.E.R.M. CHETTIAR AND OTHERS . 1935 
Uv. . May 9. 


THE CORPORATION OF RANGOON | 


Municipal assessment—Rice mill in Raugoon—Basis of assessinent—-Contractor's 
test—Annual value—Aunual rent of hypothetical tenant—Gross annual 
rent and agreed rent pics landlord's expenses—-Considcration of all facts 
by Commissioncr—-City of Rangoon Munici. po Act(Burwia Act IV of 1 922), 
s. 80 (2). 

In deter mining the assessment of a rice mill favourably situate in the 
Kana: ngto Creek, Rangoon the contractor’s test orght not be applied, and 
an sgsessment based upon that principle would be wlisxa vires, The assess- 
ment must be based on the annval rent which a hypothetical tenant might 

‘reasonably be expected, taking one year with another, to give for the 
property, if he paid the usual tenant’s rates and taxes and the landlord 
paid the expenses necessary to enable the mill to earn the rent. It may or 
may Shot be that, the gross annual rent would be equivalent to the actual 
agreed rent plus the sum reasonably expended in order that the rent might 
be obtained; but these two sums need not be the same in every case. 

Where the Commissioner bas made the assessment after taking into con- 

sideration the circumstances and the assessments relating to the other rice 

mills: on the creek, and at the same-.time has considered the special 
conditions and circumstances relating to the mill in question he has based 

his assessment on the right principle. , 

Great Western and pena Railway Companies v. Kensingtow 
Assessment Committee, 14360) 1 A.C. 22; Liverpool Corporation v. Llanfillin 
Assessment Committee, (1889) 2 Q.B 14; Narayanchandra Das v. Panihati 
Municipality, 1L.R. 57 Cal, 162; Nundo Lal Bose v. The Corporation of 
Calcutta,» LL. it Cal. 275; Secretary of State for India v. Muntcipal 
Corperalion of Rangoon, 1.L R. 10 Ran. 539—referred to. yo 


P. B. Sen for the appellant. In determining the 
annual value of any premises the actual rent is, - 
primd facie, the best test for. determining what the 
hypothetical tenant would pay taking one year with 
another. In the absence of any rebutting evidence 
the. Chief Judge of the Court of Small Causes erred 
in not calculating the assessable rent on that basis... 





* Special Civil First Appeal No. 205 of 1934 from the order of the Small 
Cause Court of Rangoon in Municipal Appeal No. 6 of 1934. 
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Ko Po Yee v. The Corporation of Rangoon (1); 
The Municipal Corporation of Rangoon v. The Surati 
Barra Bazaar Co., Ltd. \2); Municipal Corporation 
of Rangoon v. E. Dawoodjee & Sons (3). 

In the present case the contractor's test was applied 
and the mill was assessed on a consideration of the 
comparative table prepared for the neighbouring mills 
on the same basis. The contractor’ s test should be 
applied Zonly if there is no other satisfactory method of 
assessment. See The Queen v. The School Board 
for London (4)—a case of the assessment of a school 
building. -The assessor also failed to take into con- 
sideration the economic conditions prevailing at the 


time. 


_ The assessing authority should not have candied 

the annual value by adding together the rent receivable - 
under the agreement of lease and the sum of money 
likely to be spent by the lessee for putting the mill 
and its machinery in good repair. The latter amount is 
a capital expenditure, and should be taken into account _ 
only if this further expenditure is productive of 
additionalfrent. And in any event the whole of this 

capital expenditure should not be taken as part of 

the rent. 


- Jeejeebhoy for the respondent. The rent which 
is actually paid is only one of the factors in deter- - 
mining the annual value of any pr emises. It is inno 
sense conclusive. 

The contractor's test was not applied in the present 
case, and it is not correct to say that the auie eased 
table referred to by the appellant was prepared on the 
same basis. The Commissioner mace his assessment 
after due consideration of all relevant factors including 
the conditions existing at the time, and the 








(1) LL.R. 5 Ran. 161. (3) LL.B. 6 Ran, 669. 
(2) LL.R, 1 Ran, 668, (4) {1886} 17 O.B.D, 738, 
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assessments on the other mills in the neighbourhood. 
The amount spent by the lessee for the repair of the 
mill and its machinery was also a factor for consider- 
ation because this expenditure put the mill in a 
condition fit to earn the rent. 


PaGE, C.J].—This is an appeal from the decision 


of the Chief Judge of the Small Cause Court, affirm- 


ing an assessment by the Commissioner of the 
Corporation of Rangoon in respect of a_ rice-mill 
known as No. 1,. Kanaungto, Rangoon. 

It is common ground that the property is liable 
to assessment. The only question which is or can 
be agitated in the present appeal is whether “ the 
basis or principle of assessment” followed in assess- 
ing this mill was in accordance with law. The 
learned Chief Judge in the appeal before him found 
that. No. 1, Kanaungto 


“isthe foremost mill in Kanaungto creek not affected by the 
tide, and stands on a site which is unique in comparison to the 
other mills situated lower down the creek. It must also be 
remembered’ that this mill was in 1931 taken over from the 
Official Liquidator for 14, lakhs of rupees, and leased to Messrs. 
Moolla Dawood Sons & Co. from 1-1-33 fora period of one year 
_ at the annual rental of Rs. 15,000 ; the lessee being responsible for 
all repairs,.renewal and maintenance. Previous to that this mill 
had been leased out to Messrs. Bulloch Bros. Ltd. frum 1-1-3i at 
the annual rental of Rs. 20,000 p/us the sum oi Rs. 10,006 for 
repairs to the mill and machinery.” 


It was stated before the Commissioner that at 


the time when the present assessment was made 
this mill had been taken on lease for Rs. 10,600 
for one year, the lessee expending the sum neces- 
sary for repairs, renewals and maintenance. The 
Commissioner assessed the annual value. at Rs. 2,500 
per mensem, and ordered that the municipal taxes 
Should be levied upoty that basis. 
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Now, under section 80 (2) of the Rangoon. 
Municipal Act (VI of 1922) 


-*** annual value’ means the gross annual rent fcr which buildings: 


and lands liable to taxation may. reasonably be exp®cted to let,. 
from year to year, and, in the case of houses, may be expected to 
let unfurnished.” 


There is no: doubt that in assessing rice-mills: 
in this area the assessment, authorities have flirted. 
with the contractor’s test. In my opinion, however,.. 
to rice-mills in the district under consideration the 
contractor’s test ought not to be applied, and assess-: 
ments based upon that principle would be ultra. 
vires [Narayanchandra Das v. Chairman, Municipal 
Commissioners of the Panihati Municipality (1) 
Nundo Lal Bose v. The Corporation for the Town of 
Calcutta (2) and Secretary of. State for India v. 
Municipal Corporation of Rangoon (3)]. 

In Narayanchandra Das v. Chairman, Muni-- 


cipal Comtinissioners of the Panihati Municipality (1) 


it was pointed out that gross annual rent must be’ 
ascertained by finding out the-rent at which a 
hypothetical tenant might reasonably be expected to: 
take the premises on lease from year to year, and 
that where it is possible to ascertain the gross: 
annual rent .by finding out and comparing the 
annual value of other properties of a like nature in 
the district the contractor’s test ought not to be 
applied. In Liverpool Corporation v. Llanfyllin 
Assessment Committee (4) A. L. Smith L.J., observed 
that although 


“acertain rate of interest cn the capital expended in creating. 


the hereditament is by no means to be taken as necessarily 


equivalent to the reut which .a hyrothetical tenant would give: 





(1). (1929) LL.R. 37 Cal, 162, (3) (1932) LL.R. 10 Ran, 539. 
(2) (4885) LL.R. 11 Cal. 273... (4) (1889) 2 Q.B. 14, 21. 
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. the amount cf capital expended is admissible in 
‘evidence as a criterion by which to estimate that rent in the case 
of werks like these (i.¢., a public reservoir) which are incapable 
of being compared with other hereditaments which form the 
subject of letting.” 


In Narayanchandra Das vy. Chairman, Municipal 
Commissioners of the Panihati Municipality (1) 1 had 
‘occasion to point out that 


“in exceptional cases where the rent that a hypothetical tenant 
might reasonably be expected tc pay fer the helding cannot be 
ascertained by methods which would be efficacious in normal 
and ordinary cases ; for example, where the holding consists of _ 
land upon which a railway, a gas-work, a catchment area, ora 

_ building such as the Bodleian Library at Oxford is situate, rough 
and ready tests alcne may be available for ascertaining the annual 
rent that a hypothetical tenant of the holding might reascuably 
be expected to pay, but in every case fhe _anunal rental value_is 


— thebasis of the assessment.” 





In Great, Western and Metropolitan Railway Com- 
panies v. Kensington Assessment Committee (2) Lord 
Buckmaster L.C. stated that 


“he term:‘gross value’ means the annual rent which a tenant 
might reasonably be expected, taking one year with another, to 
pay for an herediiament, if the tenant undertook to pay all usual 
fenant’s rates and taxcs anc tithe commutation rent charge, if 
any, and ifthe landlord undertook to bear the cost of the repairs” 
and insurance, and the other expenses, if any, necessary to 
maintain the hereditament in a state to command that rent.” 

“This definition may, I think, be taken as denoting. 
the meaning of “gross annual rent” in section 80 
(2) of the Rangoon Municipal Act [Secrefary of State 
for India v. Municipal Corporation of Rangoor (3). 
In determining the assessment upon the annual 
value of No. 1 Kanaungto the Commissioner must 








(hh (1929) LL.R. 57 Cal. 162. : , (2) (1916) 1 A.C. 22, 35. 
(3) (1932) LER. 10 Ran. 539, 
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take into account all the materials at his disposal 
for the purpose of ascertaining what a hypothetical 
tenant might reasonably be expected to give as rent. 
from year to year for this rice-mill. It is necessary 
therefore to consider the method that the Commis- 
sioner in fact adopted in determining the assessment. 
in the present case. In the course of the order of 
assessment the Commissioner has stated 


“that the mill is rented to Messrs. A. G. Das, millers at. 
Rs. 10,000 per annum; all maintenance, repairs and renewals. 
have however to be carried out by the lessees. It is therefore: 
clear that the lease rent does not represent a reasonable rent of 
the premises. What has to be fixed under the Municipal Act 
is the reasonable expectation of rent taking cne year with ancther, 
and not the rent at either the height of a boom period, or at the 
depth of a period of depression, but the reasonable rent under’ 
normal circumstances. I have just disposed of appeals against 
the assessments of all rice mills on this creek, and have fixed the. 
valuaticn of 100 ton mills at approximately Rs. 2,100 p.m. The 
outturn of this mill was originally 400 tons but is now stated to be 
300 tons. Rice Mill No. 3 has recently been rented at Rs. 1,500: 
which has only an eutturn of 80 tons. I have given this case very 
careful consideration, and have examined the details of the 
property and the comparative statement cf rice mills on this: 
creek. Some temporary consideration must, I think, be given for 
the abnormal conditions under which the rice trade is now being. 
carried on, but I do not think there is any justification for granting 
further reducticn in the valuation of this property as I have - 
already reduced it by over 43 per cent. In all the circumstances 


‘of the case I consider the reduced figure of Rs. 2,500 to be the 


lowest valuation which can reasonably be placed on this property.’” 


Now, the comparative statement to which the 
Commissioner referred does, no doubt, set out what 
the assessment of the rice-mills on this creek would: 
be if the contractor’s test was applied, and if I 
thought that the Commissioner had in fact applied 
the contractor's test in making the assessment under 
consideration the proceedings would have to be 
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returned to him in order that he should assess the 
property upon the proper basis, and not by applying 
the contractor’s test. In my opinion, however, it is 
manifest from the terms of the order of assessment 
that the Commissioner did not apply the contrac- 
tor’s test, but made the assessment after taking into 
consideration the circumstances and the assessments 
relating to the other rice mills on the creek, and 
al the same time bearing in mind the special 
conditions and circumstances obtaining in connection 
with the rice mill No. 1 Kanaungto upon which 
the assessment had to be made. In following this 
procedure the Commissioner in my opinion based 
his assessment upon the right principle, and the 


appeal, therefore, must fail. 
It is advisable, I think, that we should add that 


it was contended on behalf of the respondent -at 
the hearing of: the appeal that “gross annual rent” 
means the actual rent payable plus the expenditure 
necessary to enable the hereditament to command 
that rent. -In our opinion that is not the right way 
to approach the question. In every case that assess- 
ment must depend upon what the Commissioner 
determines is the rent which a hypothetical tenant 
might reasonably be expected to give for the property 
if be paid the usual tenant’s rates and taxes arid 
the Jandlord paid the expenscs necessary to enable 
the mill to earn the rent. It may or may not be 
that the gross annual rent would be equivalent to 
the actual agreed rent plus’ the sum reasonably 
expended in order that the reni might be obtained, 
but it does not necessarily follow that these two 
sums would be the same. Here again, however, 
I do not think that the Commissioner did, or 
purported to, base his assessment upon a rule of 
thumb by adding to the actual rent thé agreed sum 
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for maintenance and repairs. It appears to me that 
he took into account the circumstances obtaining at 


‘the other rice mills on the creek, and then, after 


considering the special situation. in which No. 1 
Kanaungto was placed, he came to the conclusion 
that the gross annual rent which a tenant might 
reasonably be expected to pay for that rice mill was 
Rs. 2,500 a month. I am-of opinion that: in such 
circumstances this Court would not be justified in 
holding that the Commissioner had adopted a wrong 
basis or principle of assessment. Whether the _ 
amount of the assessment was too much, too little, 
or correct are questions with which this Court is 
not concerned. That is a question of fact to be 
determined by the Commissioner subject to a right. 
of appeal to the Chief Judge. . 

For these reasons, in my opinion, the appeal 
fails, and must be dismissed. 

We think that it was not unnatural, having regard | 
to the course of the proceedings before the Commis- 
sioner and the Chief Judge, that the appellant should 
have been under the impression that the contractor’s 
test had been adopted, and if he had been right in 
the view which he took of the course of the procced- 
ings the appeal would inevitably have been allowed. 
Now that the matter has been ventilated, for the. 
reasons that I have given, we are of opinion that 
there is no ground which would justify the Court 
in holding that the Commissioner had followed a 
wrong principle in determining the assessment of 
this rice mill. In these circumstances we make no 
order as to costs. ; 


Ba U, J.—I agree. 
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June 4 


MAUNG PO SAI AND ANOTHER 
v, 
THE BANK OF CHETTINAD, LTD* 


Iusolvency--Disniissal of petition by Assistant District Couri—Adjudication by 
District Courl on appcal—Second appral to High Court—Provincial 
Insolvency Act (V of 1920}, ss. 4, 25, 27, 75 (1)—Allegation of fraudulent 
preference in petition ef insolvency, not a question of title—Dcblor’s ability 
to pay deb!ts—Court's finding essential. j 

No sccond appeal lies to the High Cocrt against an order of adjudication 
passcd on appeal by the District Court under s. 27 of the Provincial Insolvency 

Act from the order of the Assistant District Court dismissing a petition of 

insolvency under s. 25 of the Act. Where an order is made and can be 

lawfully made under some other section of the Act, s. 4 has no application to 
that order. The allegation of the adjudicating creditor in his insolvency 
petition that the debtor had made a fracdulent preference dees not bring the 
case within the purview of 5. 4. The transfer can only be set aside subsequent 
to adjudication upea proper petition under s. 53 or 54 of the Act. 
P, Naik vy, Official Reeciver of Tinnceclty, 1.L,R. 54 Mac. 89—referred to. 
Under s. 25 (1) the Corrt is bowrd lo dismiss a credilor’s petition if the 

-debtor is able to pay his debts, The Court must thercfore come to a finding 

whether the debtor is able to pay his debts or not before proceeding to 

adé:-dicate bim on the ground of an act of insolvency. 





Ba So for the appellants. 
Chari for the respondent. 


DunNkLEY, J.-—This is a second appea! against the 
appellate order ef the District Ccurt cf Magwe, made 
under section 27 Gf the Provincial Insolvency. Act, 
adjudicating the appcllants, Maung Po Sai and Ma Ngai, 
as insolvents. The eriginal petition. in insolvency 
was made by the respor.desnt creditor Bank before the 
Assistant District Court cf Minbu, and the petition was 
dismissed under the provisions of section 25 of the 

* Civil Second Appeal No, 292 of 1934 converted into Civil Revision No, 207 
-of 1935 from the order of the District Court of Magwe in Civil Misc. No. 11 
wh 1984, at ee 
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Provincial Insolvency Act. Against this order dismiss- 
ing the petition an appeal was filed in the District 
Court by the respondent Bank, and in the result the 
order of the Assistant District Court was set aside, and 
the appellants were adjudicated. 

I may remark en passant that, the appeal in the 
District Court being a miscellaneous appeal against an 
order, the judgment of ‘the learned District Judge — 
should not have been followed by a decree, but should 
have been followed by a formal order. adjudicating the 
appellants. 

Now, Mr. Chari for the respondent Bank has taken 
a preliminary objection that no second’ appeal lies 
against an order of adjudication passed on appeal under 
section 27 of the Provincial Insolvency Act, and it 
seems to me that this objection is well founded. The 
section of the Act providing for appeals is 
section 75, and the second proviso of sub-section (1) of 
that section is as follows : 

“ Provided, further,. that any such person aggrieved by a - 
decision of the District Court on appeal from a decision of a 
subordinate Court under section 4 may appeal to the High Court 
on any of the grounds mentioned in sub-section (1) of section 100 
of the Code of Civil Precedure, 1908.” 

The contention of Mr. Chari is that the original 
order of the Assistant District Court was an order 
under section 25 of the Act, and not under section 4. 
U Ba So, for the appellants, contends that, because the 
petition of the respondent Bank was based upon an act 
of insolvency involving a fraudulent preference, it was 
necessary for the Assistant District Court to decide 
questions of title to the appellants’ property in deciding 
the petition to adjudicate the appellants, and that, 
consequently, the order of the Assistant District Court 
must be held to be an order under section 4 of the Act, 
as well as under section 25. To this contention I find 
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myself unable to accede, because the title to the 
property has not been decided on the petition to 
adjudicate. The transfers of the property have not 
been set aside, and they still remain valid and will 
continue to remain valid until a competent petition has 
been filed and decided, under section 53 or section 54 
of the Act. Moreover, as has been pointed out in the 
case of P. Alagirisubba Naik and four others v. The 
Official Receiver of Tinnevelly (1), the provisions of the 
Provincial Insolvency Act in regard to appeals would 
be reduced to an absurdity if it were held that every 
’ decision on an application under the Act involved a 
decision under section 4 on the ground of the 
comprehensive nature of the provisions of section 4. 
As has been pointed out in that decision, section’ 4, 
sub-section (1), specifically lays down that the powers 
conferred by that section are “ subject to the provisions 
of this Act.’ = Consequently, it must be held that when 
an order is made under some other section of the Act, 
and .can lawfully be made under that section, then 
section 4 will have no application to that particular 
order. This view of the meaning of section 4 is 
supported by the provisions of Schedule I of the Act, 
which gives a list of decisions and orders of the 
District Court which are appealable to the High Court 
without leave. In this schedule an order under 
section 25 is mentioned separately from an order under 
section 4, and, as has been pointed out in the Madras 
case just quoted, it would be mere surplusage to 
mention other sections in the schedule if i+: were 
correct that all orders under these various sections were 
also orders passed under the provisions of section4. I 
am therefore of opinion that no second appeal lies in 
this particular case. 





(t) (1931) ILL.R. 54 Mad, 989, 
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U Ba So for the appellants desires me to treat this 
second appeal as a revision, under the first proviso of 
section 75 (1) of the Act, and I feel. that I must give 
way to his application in this matter. 

The order of the Assistant District Curt did 
not proceed solely upon the foundation that no act of 
insolvency had been committed; it proceeded upon 
the footing that the assets of the appellants exceeded 
their liabilities, and that, therefore, they were able to 
pay their debts. Now, the judgment in appeal of the 
District Court proceeded upon two grounds, viz, | 
firstly, that the respondent Bank had a right to present 
its petition to adjudicate the appellants ; and secondly, 
that the appellants had committed an act of insolvency. 
In my opinion, these findings were not sufficient to 
dispose of the appeal in the District Court, for, under 
section 25, sub-section (1), of the Provincial Insolvency 
Act, in the case of a petition presented by a creditor, 
the Court. shall dismiss the petition if it is satisfied by 


-the debtor that be is able to pay his debts. | 


Consequently, it was essential that the District Court 
should come to a finding as to whether the appellants 


were able to pay their debts or net.. Ii has been. . 


pointed cut to me in argument on behalf of the — 
respondent Bank that the appellant Maung Po Sai, in 
his deposition made on the 25th April, 1934, stated that - 


-when he was pressed by the respondent Bank he told 
the agent of the Bank that he 


“could not pay off the 


debts.” I am asked to hold that this statement is 
conclusive against him on this point, but it would be 
easy to place too much weight upon this admission. I 
am not going to suggest what is the weight that should 
be placed upon it, fot, in my opinion, that is a matter 
for the District Court. But it may well be that all that 
it means is that, at that moment, the appellant Po Sai, 
being unable to realize his assets, was unable to pay his 
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debts ; and in his written objection to the petition of 
the respondent Bank he definitely stated that the correct 
valuation of his property was more than twice the 
amount of the debts which the respondent Bank 
alleged that he owed. This being the state of the 
evidence, it was incumbent on the District Court to 
come to a finding as to whether the petition of the 
respondent Bank ought not to be dismissed on. the 
ground that the appellants are able to pay their 
debts, and a finding on this point was essential to 
the proper decision of the appeal. Consequently, as 
an application in revision, the present application by 
the appellants is accepted, and the order of the 
District Court is set aside, and the appeal is remanded 
to the District Court for a finding on the point as to 
whether the applicants are able to pay their debts 
or not, and for the decision of the appeal in accordance: 
with that finding. The costs of the present appli- 
cation in revision will follow the decision of the 
District Court, advocate’s fee in this Court three: 
‘gold mohurs. 
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ORIGINAL CIVIL. 


. Before Mr. Justice Leach, 


-§. P. DAYABHOY. & SONS 
‘ v. J 
FATIMA BIBI anp oTHERS.* 


Insolvency—Claim by .solvent partner against: his insolvent partners — 
. Decree-holder agaiust the firm—Duwidend declared by Officiat Assignee in 
- favour of solvent paritner—adAttachment by decree-holder of moneys paya ble to 
solvent partner—Payment into Court by Official Assignec— Withdrawal by 
decree-holder on furnishing security for benefit of solvent partner's heirs— 
Appellate Court's order postponing clain: of sobvent partner's estate— 
Application by Official Assignec for re fund—Civil Procedure Code (Act V or 
’ 1908), ss. 47, 151. 
The decree-holders against the three partners ‘of a firm obtained a- 
garnishee order against the Official Assignee to. pay to the credit of their suits 
Rs. 20,920. The Official Assignee was about to pay this sum as a dividend to 


- the heirs of one of the partners who had died and whose estate had obtained a 
decree for a large sum in a suit against the other two partners. The 


defendant partners were adjudicated insolvent on their own petition after the 
decree had been passed. The Official Assignee paid the money into Court 
without protest, and the decree-holders withdrew the amount on furnishing 
security for its refund in case it was found that they were not entitled to it 
after the heirs of the deceased partner were brought on the record. 

A creditor of the firm applied to the insolvency Court for an order 
expunging the proof of the solvent partner's heirs and.for the refund of the 
amount, The application was dismissed. ~~ : . 

The High Court on appeal held that the claim of the salvent partner’s 
estate must bé postponed till after the debts of the outside creditors had been 
liquidated and remanded the case. The Official Assignee obtained an order 
from the insolvency Court for a refund of the money, but on the re-submission 
of the case to the appellate Court it held that the insolvency Court had 
no jurisdiction to decl with the security furnished in the regular suits. 

The Official Assignee now applied in the execution proceedings of the 


regular suits for a refund. He contended that the Court could make the nee 
‘order under ss. 47 and 151 of the Civil Procedure Code, 


Held, refusing the application, that as a garnishee the Official sacignee 
awas not a party to the suits, and s. 47 did not apply. Further, the Court 
had no inherent power to reverse its own orfler under s. 151, The Official 
Assignee could have objected to the payment order by way of review or 
appeal, but he had acquiesced in it and the time for a review or appeal 
ha& passed. The security was for the benefit-of thé heirs of the solvent 
‘partner, and not for the benefit of the Official Assignee and he had no 
right to its benefit. 





* Civil Execution Cases Nos. 527 and 528 of 1932 arising out of Civil 
Regular Suits Nos. 403 and 479 of 1927 of this Court. ; 5 
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Doctor for the decree-holders. 
Kalyanwalla for the Official Assignee. 


Leacu, J.—This is an application by the Official 
. Assignee for an order requiring the decree-holders 
to refund a sum of Rs. 20,920-15-0 withdrawn by 
them from Court and directing that, on the failure 
of the decree-holders to refund the money, certain 
security furnished by them should be realized. The 
_ Money was paid into Court by the Official Assignee 
under an order of attachment and he contends that 
inasmuch as it has since been shown that the 
decree-holders were not entitled to the money, they 
should be compelled: to repay it to him. In order 
to appreciate the question which the Court is called 
upon to decide it is necessary to state the facts in 
detail. 

On the ist May, 1928, in Civil Regular Suit 
No. 403 of 1927, the decree-holders obtained a 
decree for Rs. 13,890 and interest and costs against 
M. S. Mohamed Abubacker, A. Musafer and M. S. 
Nagoor Pitchay, three brothers who were carrying on 
business in partnership in Rangoon under the name 
of M.S.M.N. Mohamed Brothers. On the same 
day the decree-holders obtained in Civil Regular 
Suit No. 479 of 1927 another decree against the 
same defendants. In this case the decree was for a 
sum of Rs. 7,690 with interest-and costs. 

On the 6th January 1926 Mohamed Abubacker 
filed Civil Regular Suit No. 7 of 1926 to enforce an 
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agreement which the brothers had entered into for - 


ihe winding up of the partnership and the distribu- 
tion of the assets, for an order directing the taking 
of accounts and for other reliefs. By an order 
dated the 18th July 1928 Musafer was made the 
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1935 plaintiff in the suit and Mohamed Abubacker was. 
weit ee relegated to the position of a defendant. On the 
& Soxs 23rd September 1928 Musafer died and his heirs 
Pati Bun, Were brought on the record as his legal representatives. 
ta. Soy The. 2th December 1931 a final decree ~ for 

Rs. 2,26,451-13-2 with interest and costs was passed.’ 
in their favour against Mohamed Abubacker and — 
Nagoor Pitchay. On the 4th June 1928 the two. 
defendants were adjudicated insolvent on their own 
petition and in due course the.heirs of Musafer were 
admitted to be creditors for the amount of their 
decree. On the 10th January 1933 the Official. 
Assignee declared a dividend and allowed the sum 
for which Musafer’s heirs had proved to rank for 
this purpose. Their share in the distribution amounted | 
to Rs. 20,920-15-0.  * | 
On the 19th December, 1932, the decree-holders.- 
applied to execute the decrees obtained by them in 
Civil Regular Suits No. 403 and No. 479 of 1927 
_respectively.. On the 6th Janwary, 1933, the decree- _ 
holders, in anticipation of the dividend about to be ~ 
declared by the Official Assignee in respect of the 
estate of Mohamed Abubacker and Nagoor Pitchay,: 
applied to the Court for an order directing the 
Official Assignee to deposit in Court the amount of 
the dividena payable to Musafer’s heirs, and an order’ 
- as prayed was passed. On the 1ith January 1933— 
the Official Assignee deposited in Court the 
Rs. 20,920-15-0 and the next day it was paid out to: 
the decree-holders on the condition that they 
furnished security for the refund of the money in 
_ case it should be found that they were not entitled 
to it after the legal representatives of Musafer had 
been brought on the record. The security bond was 
duly executed, and on the 16th January the execution 
proceedings were closed. | 
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On the 17th March, 1933, the A.K.R.M.M.C.T. 
Chettyar Firm filed a petition in the insolvency case 
asking that the proof of the claim of the heirs of 
Musafer should be expunged from the record, and 
that the decree-holders should be ordered to return 
to him the sum of Rs. 20,920-15-0 withdrawn by 
them from Court in the execution proceedings, failing 
which the security in the possession of the Court 
should be realized for his benefit. The respondents 
in. this application were the decree-holders, one 
V.A.L.V. Ramasawmy Chettyar and the heirs of 
Musafer. 

The application was heard by Sen J., who 
dismissed it. His reasons were that there had been 
no adjudication of the firm of M.S.M.N.- Mohamed 
Brothers, but only of Mohamfed Abubacker and 


Nagoor Pitchay, two of the partners, and in the’ 


special circumstances of the case it could not be 
‘said that Musafer’s heirs were in the position of a 
partner competing with..the ordinary creditors of a 
partnership. On appeal * Page C.J. and Mya Bu J, 
took a different view. In their opinion Musafer’s 
estate could not be regarded as an outside creditor, 
and that the proof lodged by the heirs of Musafer 
ought to be expunged. Before expressing a final 
opinion, however, they remitted the case to the 
Judge sitting in insolvency to decide whether the 
Court could, on the assumption that the appellant 
was entitled to an order expunging the proof of the 
debt due to the heirs of Musafer, order. the decree- 
holders to return the amount withdrawn by them 
from Court. On remand the case came before 
Braund J., who held that the Court had the power 
to order the decree-holders to refund the amount 
withdrawn by them from Court and that on failure 
* Reported at (19341 LR, 12 Ran, 699—Ed. 
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to comply with such order the Court was entitleds 
to realize the security which it held. Thereupon he 
passed an order to this effect. 

On the record being submitted to the appellate 
Court with the finding of Braund J., the matter 
again came before Page C.J. and Mya Bu J. The 
appellate Court, while adhering to the view that 
Musafer’s heirs were not entitled to rank with the 
ordinary creditors of the partnership and that the 
Rs. 20,920-15-0 had been paid into Court on a 
wrong footing, held that there was no jurisdiction in 
the insolvency Court to order a refund or to direct 
the. realization of the security. The money had 
been withdrawn in execution proceedings arising out 
of the regular suits, not in the insolvency proceedings. 
The order of Braund J. was, therefore, set aside. 
The result was that the decision of Sen J. allowing 
the heirs of Musafer to rank equally with the 
creditors of the partnership was set aside, but an 
order directing the decree-holders to refund the 


‘Rs. 20,920-15-0 was refused on the ground that the 


insolvency Court had no jurisdiction to deal with 
the _matter.* The application before me has been 
filed by the Official Assignee in the execution 
proceedings, and it is not now a question of jurisdic- 
tion but whether the Official Assignee is entitled in 
law to.the order which he seeks. | 
It is contended on behalf of the Official Assignee 
that as it has now been decided that Musafer’s heirs 
are not entitled to be paid anything until the claims 


of the creditors of the partnership have been met in 


full and that as he acted erroneously when he 
included them in the dividend declaration, he is 


entitled to recover the money from the dectee- 
holders. The Official Assignee says that the Court 


* Reported at (1935) LL.R. 13 Ran. 703.—Ed. 
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has power under section 47 of the Code of Civil 
Procedure to make an order directing the decree- 
holders to refund the money withdrawn by them 
from Court or under the inherent powers declared 
by section 151 of the Code. 

It is quite clear that section 47 has no appli- 
cation to the present case. The first sub-section 
states : 


“All questions arising between the parties to the suit in 
which the decree was passed, or their representatives, and 
relating to the execution, discharge or satisfaction of the decree, 
shall be determined by the Court executing the decree and 
not by a separate suit. 


The Official Assignee was not a party to the suits 
out of which the execution proceedings arose, and 
is not a representative of any party to those suits. 
He was not even a_ party in the execution 
proceedings. He was there merely in the rdéle of a 
‘garnishee, and without protest obeyed the order 
_served upon him as a garnishee. 

The argument that the Court has inherent 
power to order the decree-holders to refund the 
Rs. 20,920-15-0 shows a failure to appreciate what the 
inherent powers of the Court really are. The Court has 
no inherent power to reverse its own order. It may do 
so in a proper case on review, but the power there 
is a power conferred by statute. This is not an 
application for review of the order directing the 
payment out of the money to the decree-holders. 
The time for review has long passed. The Official 
Assignee had an opportunity of objecting to an 
order of attachment being passed against him and 
could, if he had not acquiesced in the order, have 
lodged an appeal. He advanced no objection to 
the order. On the contrary at the time he took the 
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view that the mdney was in law payable to Musafer’s. 
heirs. He had declared a dividend in their favour. 
The Court had jurisdiction to order the money to 
be paid out to Musafer’s heirs and that order not 
having been set aside on review or appeal is final so 
far as the Official Assignee is concerned. 

It has been argued that the Court can in any 
event direct the security in its hands to be realized 
for the benefit of the Official Assignee. I do not . 
agree. In the first place it seems to me that if the 
Court cannot order the money to be refunded to 
him it cannot order the security to be realized for 
his benefit. In the second place the security was 


- not given for the benefit of the Official Assignee, but 


solely for the benefit of the heirs of Musafer. When 
the- money was paid out to the decree-holders, 
Musafer’s heirs were not then on the record and 
the Court required security in case it should be 
discovered, when they were brought on the record, | 
that they had been prejudiced by the order. This _ 
was pointed out by Page C.J. who observed : 


‘* Further, the security was furnished not for the benefit of 
the insolvent’s estate but for the benefit of the legal representatives. 
of Musafer, who at the time when the Court directed the sum 
in suit to be paid out to the ist respondent had not. been. 
brought on the record. This is clear from the form both 
of the order that was passed and of the bond that was executed.’” 


The Court cannot direct security which was furnished | 
for the benefit of Musafer’s heirs to be realized for 

the benefit of the Official Assignee. Masafer’s heirs. 
have never objected to the money being paid to the 
decree-holders and they are the only persons who 
could have objected. At no time has the Official 
Assignee had any right to the security and the fact 
that the security still remains in the hands of the 
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Court does not improve his position. He is, there- 1935 


fore, not entitled to an order directing the security _ SF. 


DAYABHOY 
to be realized. & Sons 
° z * . Vv. 
The application must be dismissed with costs rarma Bim. 
which I assess at five gold mohurs. — reson, | 
INCOME-TAX APPLICATION. 
Before Sir Arthur Page, Kt, Chief Justice, and Mr, Justice Ba U. 
1935 


ADAMJEE HAJEE DAWOOD & CoO., LTD. 
v. uly f. 
THE COMMISSIONER OF INCOME-TAX, 
BURMA.* 


Income-tax—Assessce exempt from tax on account of losses—Tax paid at source 
on dividends-—Assessee’s application for refund time-barred—Extension of 
time—Application to High Court to require Commissioner to state a case— 
Income-tax Act (XI of 1922), ss. 48, 50, 50A, 66 (2) and (3)—No application 
lo’ High Court on order under s. 48—Specific and adequaic remedy of 
assessee—Specific Relief Act (I of 1877), s, 45. 

For the year of assessment, 1932-33, the Income-tax Officer found that the 
assessee, a limited company, had suffered a heavy loss and declared the 
company to be non-assessable to income-tax in respect of that year. The 
order was made ou the 22nd June 1934. On the 12th June 1933 the assessee 
applicd to the Commissioner of Income-tax for a refund of income-tax paid at 
source on dividends in respect of shares which the assessee held in certain 
companies, The application had become barred on the Ist April 1933 by 
virtue of 8. 50 of the Income-lax Act. The assessec asked fe7 an extension of 
time in view of the fact that the assesace's assessment was still pending at the 
date of the application, The Connalssioner rejected the application stating 
that ho had ao power te extend the linie, The assessce then purported to 
appet! to the Asnistant Comuoissioner of lucomestax from the order of 
asveminent of the 22nd fone 1934 with a view to obtain a refund ; but that 
appeal also was rejected, ‘The assessee then applied to the Court for an order 
direatlug the Counulssioner of Income-tax to state a case under s. 66 (3) of the 
Act, 

Hei, that (0) s. 66 (3) of the Act is controlled by s. 66 (2), and under s. 66 (2) 
Wi} Aeseisee fs aol entilled to require the Commissioner to state a question of 
law arlaing out of an order under s. 48 ; 


* Civil Misc. Application No, 35 of 1935. 
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{2) the Commissioner of Income-tax was right in holding that the application 
for a refund was time-barred under s. 50, and that he had no power to extend 
the time ; 

(3) the application to the Assistant Commissioner was likewise time-barred ; 

(4) the assessee had a specific and adequate remedy under s. 50A of the 
Income-tax Act, and for that reason the assessee was precluded from taking 
advantage of s. 45 of the Specific Relief Act. 

In re The Commissioner of Income-tax, Burma v, C.P.L.L. Firm, U.L.R. 12 
Ran. 322; N.AS.V. Chettiar v. The Conimnissioner of Incomc-tax, Madras, 
LL.R. 58 Mad. 367; Tata Hydro-Electric Agency, Lid, v. The Commissioncr of 
Income-tax, Bombay, 1.L.R. 48 Bom. 361; V.E.A. Chetlyar Firm v. The 
Commissioner of Income-tax, 1.L.R. 7 Ran, 581—referred to. 


A. Eggar (Government Advocate) for the Crown. 
The assessee, a limited company, was declared non- 
assessable for the year 1932-33, but certain dividends 
payable to the assessee by another company of which 
the assessee was a shareholder were assessed at the 
rate applicable to the company, and paid by the 
company under s. 20 of the Income-tax Act. The 
present application arises out of the failure of the 
assessee to obtain a refund of the tax deducted by the 
company at source. S. 48 allows such refunds to be 
made, but s. 50 sets a time limit for applications for 
the refund. The assessce in the present case was 
admittedly out of time. 

Further, s. 66 (3) is to be read with s. 66 (2) and is 
controlled by the latter. An assessee is not entitled 
to appeal to the Commissioner on a question of refund, 
and s. 66 (2) does not include orders under s. 48 
on which the Commissioner of Income-tax can be 
asked to state a case to the High Court. S. 66 (3), 
therefore, cannot entitle the assessee to require the 
Commissioner to state a case. N.A.S.V. Venkata- 
chalam Chettiar v. The Commissioner of Income-tax, 
Madras (1). 

S. 45 of the Specific Relief Act cannot be relied 
on by the assessee, because s. 50A of the Act gives 








i(1) LL.R. 58 Mad. 367. 
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the assessece a special remedy which was open to 
the assessce at the time of assessment. Moreover, 
where it was not obligatory on the part of the Commis- 
sioner to state a case under the income-tax Act itself he 
cannot be compelled to do so by an order under-s. 45 
of the Specific Relief Act. Tata Hydro-Electric 
Agency, Lid. v. The Commissioner of Income-tax, 
Bombay (1). 

The Commissioner of Income-tax has no power 
to extend the time prescribed by s, 50. Whenever 
the Legislature thought fit to allow an extension of 
time in proper cases it has expressly said so; see, 
for instance, ss. 66 (7A) and s. 49. It has not done 
so in the case of an application under s. 48. 


Daniel for the applicant. The assessment in the 
present casc was not made till the 22nd June 1934, 
and consequently the applicant could not have known 
whether a refund was obtainable before that date. 
In such circumstances the limitation prescribed in 
s. 50 should not be held to operate. Under the 
directions on p. 242 of the Manual it is for the assessee 
to show that he is entitled to the refund asked for, 
and how can he discharge his burden until the 
assessment is made? 

There was no formal application for refund as 
réquired by rule 36 of the Rules, but in the 
circumstances of this case the appeal of the 13th July 
1934 should be treated as an application for refund. 
The appeal to the Commissioner was in fact under 
s. 33 of the Act asking him to exercise his discre- 
tionary powers in revision, and to allow the refund. 


PaGE, C.J].—In this case the assessee, a limited 
company carrying on business under the style of 


_ (1) LL.R. 58 Bom, 362, 
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‘Adamjee Hajee Dawood & Co., Ltd., has applied to 
the Court under section 66 (3) of the Income-tax Act 
for an order requiring the Commissioner of Income- 
tax to state a case and refer-the following question 
for determination by the High Court : 


“In a case in which the assessment upon the total income of 
the assessee is made more than a year after the last day of the 
year in which the tax on the profits of a company was recovered, 
and after the last day of the financial year commencing after the | 
expiry of the previous year as defined in clause 11 of section 2 in 
which the income arcse on which the tax was recovered, does 
section 50 of the Income-tax Act, 1922, preclude a claim fora 
refund of income-tax under section 48 (1) if made after the 
expiration of the period mentioned in section 50, when it: is 
preferred before the assessment upon the total income of tke 
vassessee was made ?” 


The material facts are few and not in dispute. 
For the year of assessment, 1932-33, the Income-tax 
Officer found that the net loss suffered by the 
assessee was Rs. 11,50,343 and declared the company 
to be non-assessable to income-tax in respect of that . 
year. That order was made on the 22nd of June 
1934. 
~ It appears that the assessee was entitled to 
dividends in respect of shares which it held in 
cértain- companies, and. that income-tax upon these 
dividends had been deducted at the source at the 
rate at which the company’s profits and gains were 
assessable. Now section 48 (1) of the Act runs as 
follows : 


- “Tf a shareholder in a company who has received any 
dividend therefrom satisfies the Income-tax Officer or other 
authority appointed by the. Governor General in Council in this 
behalf. that the rate:.of income-tax applicable to the profits or 
gains of the company at the time of the-declaration of such 
dividend is greater than;the. rate applicable to his total income of 
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the year in which such dividend was declared or that his total 
income in such year is below the minimum chargeable with 
income-tax he shall, on production of the certificate received by 
him under the provisions of section 20, be entitled to a refund on 
the amount of such dividend (including the amount of the tax 
thereon) calculated at the difference between thcse rates or at the 
rate applicable to the profits and gains of the company at the 
time of the declaration of such dividend, as the case may be.” 


It is apparent from the assessment that the 
income chargeable to income-tax in the hands of the 
assessee, which was nil, fell to be assessed under 
section 48 (Z) at a lower rate than that at which the 
dividends were chargeable at source in the hands of 
the company, and the assessee contends that in fact 
the Crown has obtained income-tax upon the assessee’s 
dividends at a rate higher than that to which the 
Crown was entitled, thereby diminishing the amount 
of the dividends received by the assessee. 

The first answer to the case presented on behalf 
of the assessee is that section 66 (3) of the Income- 
tax Act is controlled by section 66 (2); and under 
section 66 (2) an assessee is not entitled to require 
the Commissioner to state a question of law arising 
out of an order under section 48. Section 66 (3) 
therefore does not entitle the assessee to apply to the 
Court to require the Commissioner to state a case 
and refer the question which the assessee seeks to 
have answered. That in itself is sufficient to dispose 
of the present application. 

The learned Government Advocate on behalf of 
the Crown, however, pointed out that there were 
further objections to the grant of an order in the 
nature of a mandamus to the Commissioner of 
Income-tax in the circumstances of the present case. 
He submitted that, if the facts of the case did not 
bring the present application within section 66 (3) of 
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the Act, it was not open to the assessee to have 
recourse to section 45 of the Specific Relief Act by. 
reason of the provisions of sections 50 and 50-A 
which are to the following effect : 


“50. No claim to any refund of income-tax under this Chapter 
shall be allowed, unless it is made within one year from the last 
day of the year:in which the tax was recovered or before the last 
day cf the financial year commencing after the expiry of the 
* previous year’, as defined in clause (11) of section 2 in which 
the income arose on which the tax was recovered, whichever 
period may expire later : Provided that a claim to refund under 
section 49 may be admitted after the period of limitation 
herein prescribed, when the applicant satisfies the Commissioner, 
or an Assistant Commissioner of Income-tax specially empowered 
in this behalf by the Central Board of Revenue, that he had 


sufficient cause for not making the claim within such period. 


50-A. (1) Any person objecting to a refusal cf an Income- 
tax Officer to allow a claim to a refund under section 48 or 
48-A or 49 or to the amount of the refund made in any such 
case, may appeal to the Assistant Commissioner. 

(2) The appeal shall be presented within thirty days of the 
date on which the refusal of the refund or the amount of the 
refund allowed was communicated to the appellant. 

(3) The appeal shall be made in the prescribed form and 
shall be verified in the prescribed manner. 

(4) The Assistant Commissioner may, after giving the appel- 
lant an opportunity cf being heard, pass such orders as he 
thinks fit.” 


Now, it is common ground that the application 
for a refund in the present case was made on the 
12th of June 1933, and that at that date the appli- 
cation was time-barred under section 50. In these 
circumstances the learned advocate for the assessee 
has invited the Court to treat the appeal of the 13th 
of July 1934 to the Assistant Commissioner from the 
order of assessment of the 22nd of June 1934 as an 
application for a refund; but if the Court were to 
do so the result would be that the application for a 
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refund would be more completely barred than’; it 
would be if it had been made on the 12th June 
1933. The learned advocate for the assessee further 
contended that as it is in fact impossible for an 


assessee to ascertain whether or not he is entitled to: 


a refund under section 48 (1) until the assessment 
has been made upon him an assessee ought not 
to be held bound to present his application for a 
refund within the period limited by section 50 where 
the assessment has not been made until after the 
expiry of that period. That may be so, but the 
remedy lies not with the Courts but with the 
Legislature. The Commissioner of Income-tax on 
the 12th of July 1934 rejected the application for 
a refund which had been made to him on the 
12th June 1933 upon the ground that it was time- 
barred under section 50, and that there was no 
power given to him under the Act to extend the 
period prescribed in that section. In my opinion 
in so holding the Commissioner was plainly right. 
Indeed, it appears to me to be apparent that the 
view that he took was correct from the terms of section 
50 itself. It is to be observed that in section 50 an 
extension of the time within which an application 
may be made for relief in respect of United Kingdom 
income-tax under section 49 is permitted; but 
although it is clear that the Legislature had both 
sections 48 and 49 in mind when section 50 was 
enacted it deliberately refrained from permitting 
any. extension of the time within which the appli- 
cation for a refund should be made in respect of 
a claim under section 48. In my opinion upon that 
ground also the present application must fail. The 
learned Government Advocate also contended that 
in any event the present application must fail both 
because it does not fall within section 66 (3) and 
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because a specific and adequate remedy was available 
to the assessee under section 50-A, and for that 
reason he was precluded from taking advantage ol 
section 45 of the Specific Relief Act. [V.E.A. Chettyar 
Firm v. The Commissioner of Income-tax (1); In re 
The Commissioner of Income-tax, Burma v. C.P.L.L. 
Firm (2); N.A.S.V. Venkatachalam Chettiar v. The 
Commissioner of Income-tax, Madras (3) and Tata 
Hydro-Electric Agency, Lid. v. The Commissioner of 
Income-tax, Bombay (4).] 

For these reasons, in my opinion, the rule must 
be discharged and the application for a mandamus 
dismissed with costs, ten gold mohurs. . 

It is no part of the function of this Court to 
express any opinion as to whether the Government 
should make a refund in whole or in part ex gratid, 
and we express no opinion about it. 


Ba U, J—I agree. 


i (1) (1929) aL.R. 7 Ran. 581. (3) (1934) L.LIR. 58 Mad. 367. 
* (2) (1934) 1.L.R.12 Ran.322, © (4) (1933) LL.R. 58 Bom. 361. 
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SPECIAL BENCH. 


Refore Sir Arthur Page, Kt., Chief Justice, and Mr, Justice Ba U. 


U THEIN NYUN 1935 
v July 2. 
DISTRICT SUPERINTENDENT OF POLICE, 
MAUBIN.* 


Pleadcrs—Admission, suspension, dismissal—High Courts powers—Enquiry by 
a subordinate Court—Misconduct must arise in proceedings before the 
subordinate Court—Pleader entitled to practise before District Magistrate— 
Misconduct in a case before another Court—Enquiry by District Magis- 
trate—Legal Practitioners’ Act (XVII of 1879\, ss. 12, 13, 14. 


According to the scheme of the Legal Practitioners’ Act the duty of 
admitting and suspending or dismissing pleaders is entrusted to the High 
Court. S. 12 of the Act empowers the High Court to suspend or dismiss a 
pleader who is convicted of a criminal offence implying a defect of charac- 
ter which unfits him to be a pleader. In cases of misconduct under s. 13 
the High Court, after making such inquiry as it thinks fit, is entitled to 
suspend or dismiss a pleader guilty of such misconduct. 

In a case where in the course of a proceeding before it a subordinate 
Court has reason to think that a pleader has committed misconduct in the 
<ourse of his professional duty the presiding officer of such Court, under 
s. 14 of the Act, can institute proceedings against the pleader and inquire 
into his misconduct. If such officer finds the charge established he reports 
the case to the High Court. But a Court in which the proceedings are 
not pending in the course of which a pleader is alleged tu have been 
guilty of misconduct is not entitled to take action under s, 14 merely 
because the pleader is entitled to practise before it. 

* 

In the matter of Ganga Dayal, 1.L.R. 4 All. 375; In ine matter of Janak 
Kishore, 1 Pat. L.J. 576; In the matter of Manazirul Hug, (1923) Pat. H.C. 
Cases 45; Nallasivan v. Ramalingam Pillay, 32 M.L. J. 402; In the matter 
of Purna. Chunder Pal, 1.L.R. 27 Cal. 1023; Radha Churn Chuckerbutty and 
others, 10 C.W.N. 1059; In the matter of S. K. Rao, LL.R. 15 Cal. 152— 


referred to, 
In the matter of Maung Tun Aung Gyaw, 11 L.B.R.-111—overruled, 
Rabindrachandra Chatierjec, In re, 1.L.R. 49 Cal. 850—dissented 
from, 


The District Magistrate of Maubin received information that a Lower 
Grade Pleader of Maubin who was engaged for the defence in a sessions 
trial in the Court of the Additional Sessions Judge, Maubin, had been 





* Civil Misc, Application No. 17 of 1935. 
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guilty of professional misconduct in attempting by means of a bribe to 
induce two witnesses for the prosecution to resile from the statements that 
they had made. The District Magistrate, purporting to act under s. 14 of 
the Legal Practitioners’ Act, sent a copy of two charges of professional 
misconduct to the pleader, and gave him notice to appear ‘before him 
for an inquiry. 

Held, that as the professional miscunduct alleged did not take place 
in the course of any proceeding before the District Magistrate of Maubin, 
the proceedings were invalid, and must be quashed, 


K. C. Sanyal for the applicant. This is an 
application for the transfer of certain proceedings 
under the Legal Practitioners’ Act now pending before 
the District Magistrate, Maubin, to some other 


‘Court. 


[Pacr, C.J. How can these proceedings be 
regarded as criminal proceedings ?] 


Proceedings under the Legal Practitioners’ Act 
are of a quasi-criminal nature. In the matter of 
Maung Po Tok (1). .Even if they are not criminal 
proceedings the High Court has full power to direct 
the transfer of any proceedings under s. 107 of 
the Government of India Act. 


[Pacr, C.J. Is not s. 107 merely an adminis- 
trative section 7] 


Many of the decided cases take the contrary view. 
But in any case the present proceedings are invalid 
on another ground. Under s. 14 of the Legal 
Practitioners’ Act it is only the presiding judge before 
whom the alleged offence on the part of the pleader 
is alleged to have been committed who can take 
action under that section. In the present case the 
alleged offence was not committed before the 





(1) LL.R. 2 Ren. 491. 


VoL. XIII] “RANGOON SERIES. 


District Magistrate, Maubin, but during a criminal 
trial pending before the Additional Sessions Judge, 
Maubin. Nallasivan v. Ramalingam (1); In the 
matter of Janak Kishore (2). A contrary view is 
taken in In the matter of Maung Tun Aung Gyaw (3). 


_ No appearance for the respondent. 


PacE, C.J.—This is an application for the transfer 
of Criminal Miscellaneous No. 126 of 1934 from the 
District Magistrate, Maubin, to some other judicial 
officer for determination. 

The respondent is the District Superintendent of 
Police, Maubin, and the Court is informed that he has 
withdrawn his objection to the transfer being made. 
It is unnecessary, however, to consider whether the 
alleged facts upon which the application is. based 
would justify a transfer of the proceedings from the 
District Magistrate of Maubin, because in our opinion 
the proceedings in Criminal Miscellaneous No. 126 
of 1934 as a whole are ultra vires and must be 
quashed. 

It appears that information was received by the 
District Magistrate of Maubin to the effect that 
Maung Thein Nyun, a Lower Grade Pleader of 
Maubin- who was engaged for the defence in 
Sessions Trial No. 16 of 1934 of the Additional 
Sessions Judge, Maubin, had been guilty of pro- 
fessional misconduct in attempting by means of a 
bribe to induce two witnesses for the prosecution to 
resile from the statements that they had made. 

On the 18th of December 1934 the District Magis- 
trate, purporting to act under section 14 of the Legal 
Practitioners’ Act (XVIII of 1879), sent a copy of two 





(1) 32 M.L.J. 402. (2) 1 Pat. L.J. 576. 
(3) 11 L.B.R. 111. 
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charges of professional misconduct to the applicant, 
Maung Thein Nyun, and at the same time gave him 
notice to appear before the District Magistrate on the 
4th of January 1935 “when an enquiry will be held to 
show cause why you should not be reported to° the 
High Court of Judicature at Rangoon,” 

It is to be observed that the professional misconduct 
alleged did not take place in the- course of any 
proceeding before the District Magistrate of Maubin, 
but during a criminal trial pending before the Additional 
Sessions Judge, Maubin. 

Now, the scheme of the Legal Practitioners’ Aes is 
plain. The duty of admitting and suspending or 
dismissing pleaders is entrusted to the High Court. Ii 
a pleader is convicted of a criminal offence “ implying 
a defect of character which unfits him to be a pleader,” 
the High Court is given power under section 12 to 
suspend or dismiss him. In cases where the mis- 
conduct referred to in section 13 is alleged, or where a 
pleader is otherwise alleged to be guilty of professional 
misconduct, the High Court, after making such enquiry 
as it thinks fit, is entitled under section 13 to suspend 
or dismiss the pleader. But in a case where in the 
course of a proceeding before it a subordinate Court has 
reason to think that a pleader has committed mis- 
conduct.in the course of his professional duty it is 
expedient and reasonable that the presiding officer of 
the Court should have power to institute proceedings 
against the pleader, and for that reason section 14 was 
enacted which, so far as is material, provides that j 


“if any such pleader or Mukhtar practising in any subordinate Court 


or in any Revenue-office is charged in such Court or office with 
taking instructions except as aforesaid, or with any such miscon- 
duct as aforesaid, the presiding officer shall send hima copy of the 
charge and alsova notice that, on a day to be therein appointed, 
such charge will be taken intg consideration . . . On 
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such day, or on any subsequent day to which the enquiry may 
be adjourned, the presiding officer shall receive and record all 
evidence properly produced in support of the charge, or by the 
Pleader or Mukhtar, and shall proceed to adjudicate on the 
charge. If such officer finds the charge established and considers 
that the Pleader or Mukhtar should be suspended or dismissed in 
consequence, he shall record his finding and the grounds thereof, 
and shall report the same to the High Court ; and the High 
Court may acquit, suspend or dismiss the Pleader or Mukhtar 


The section further provides inter alia that in each 
_ case the report of the presiding officer of the Court 
shall be forwarded to the High Court through the 
proper authorities. 

Now, the District Magistrate of Maubin was not the 
presiding officer of the Court in which the misconduct 
of the respondent was alleged to have been committed, 
and, that being so, in my opinion the District 
Magistrate had no jurisdiction to institute proceedings 
against the applicant under section 14 of the Act. For 
the reasons that I have stated I am of opinion that upon 
a true construction of section 14 the only person who 
is entitled to take proceedings against a pleader under 
that section is the presiding officer of the Court or 
Office in which proceedings are pending in the course 
of which the pleader is alleged to have been guilty of 
misconduct. In In the matter of Maung Tun Aung 
Gyaw, 3rd Grade Pleader of Ngathainggyaung, Bassein 
District (1) and Rabindrachandra Chatterjee, In re (2), 
however, it has been held that any Court in which a 
pleader practises his profession is a Court the presiding 


officer of which is entitled to take proceedings for: 


misconduct against the pleader under section 14. In 
Rabindrachandra Chatterjee, In re (2) in which the 
misconduct alleged did not take place in the course of 


(1) -11 L.B.R. 111. (2) (1922) 1.L.R. 49 Cal. 850 at p. 858. 
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the proceedings in the Court of the District Judge, 
Sanderson C.J. observed 


“in my judgment, the learned District Judge had jurisdiction to 
deal with all the matters which were alleged in the notice, inasmuch 


_as the petitioner (the learned pleader) was practising in the Court 


of the learned District Judge and it was within his jurisdiction, ~ 
upon proper materials being laid before him, to institute the 
proceedings in the manner in which he did.” 


But in that case the judgment of a Bench of the 
Calcutta High Court in. Radha Churn Chuckerbutty 
and others (1) was not referred to, in which the learned 
Judges took the same view of the meaning and effect 
of section 14 which finds favour with us. With all 
due respect I am of opinion that the view expressed by 
the Calcutta High Court in Rabindrachandra Chatterjee, 
In re (2) was not in accordance with law. Indeed, as 
I apprehend the matter, if section 14 was construed 
as the Calcutta High Court construed it the ‘section 
would be inherently inconsistent and much trouble 
might follow. If the Calcutta view were to prevail it 
would mean that section 14 should read not “if any 
such pleader practising in any subordinate Court or in 
any Revenue office is charged in such Court or-office ”’, 
but “if any such pleader is entitled to practisein any 
subordinate Court or in any Revenue Office ”, and much 
confusion would result. If the presiding officer of any 
subordinate Court or Revenue office in which a pleader 
is entitled to practise can take proceedings in connection 
with alleged misconduct on the part of the pleader 
otherwise than in relation to a case pending before 
such Court there would be nothing in section 14, for 
example, to prevent the presiding officer of a Revenue 
Office who thought that the pleader had been guilty of 
misconduct in the course of a sessions trial from 





(1) 10 C.W.N. 1059. (2): (1922) LL.R. 49 Cal. 850 at p. 858. 
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charging the pleader with such misconduct, or a 
Subdivisional Judge might take upon himself to charge 
a pleader with alleged misconduct not in connection 
with any proceeding in his Court but in a proceeding 
before the District Magistrate. Such an anomalous state 
of affairs could never have been intended.. In my opinion 
it is manifest from the language used in the section 
that it is only where in the course of proceedings before 
it a subordinate Court has reason to suppose that a 
pleader has been guilty of misconduct that the subordi- 
nate Court is at liberty, without reference to the 
High Court, to enquire whether the pleader had been 
guilty of misconduct or not. The view which I take of 
the construction of section 14 is in consonance with 
that held in In the matter of Janak Kishore, Abinash Chs 


Nandi and Girwardhar (1); In the matter of . 


Manazirul Huq (2); In the matter of the petition of 
Ganga Dayal and others {3); Radha Churn Chucker- 
butty and others (4) and In the matter of Purna 
Chunder Pal (5) ; see also In the matter of Southekal 
Krishna Rao (6) and Nallasivan Pillai v. N. Rama- 
lingam Pillay(7). 

In my opinion the case of Maung Tun Aung Gyaw 


(8) was wrongly decided, and must be treated'as over- 


ruled. 

For these reasons, in my opinion, the proceedings 
in Criminal Miscellaneous No. 126 of 1934 of the Court. 
of the District Magistrate of Maubin are invalid in law, 
and must be quashed. 


Ba U, J.—I agree. 





(1) 1 Pat. L.J. 576. (5) (1899) ILL.R, 27 Cal. 1023 at p. 1040. 
(2) (1923) Pat. H.C. Ca. 45. (6) (1887) I.L.R, 15 Cal, 152. 

(3) (1882) LL.R. 4 All. 375. {7) 32 Mad. L,J. 402. 

(4) 10 C_W.N. 1059. (8) 11 L.B.R. 111. 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Ba U. 


M. C. PATAIL anb ANOTHER 
~ 0. 
H. G. ARIFF anp oOTHERs.* 


Appeal io His Majesty in Council—Substantial question of law—Construction of 
@ clause in the memorandum of association—Language plain and clear— 
Question of law must be reasonably debatable—Civil Procedure Code (Act V 
of 1908), s. 110. 

Under s. 110 of the Civil Procedure Code it is incumbent upon the Court in 

a case where the appellate decree affirms the decree of the lower Court to be 

satisfied, before it burdens the Judicial Committee of the Privy Council with 

the hearing of the appeal, that a question of law fairly open to argument, 
and not merely an alleged question of law, is involved in the appeal. 


The High. Court on. appeal, affirming the decree of a Judge on the 
Original Side, held that the directors of a company had power under clause 
3 (c) and (f) of the memorandum of association of the company to purchase 
immovable property situate not only in Rangoon but also outside Rangoon, 
and that such power was clear and manifest from the language used. The 
applicants contended that whether the directors had such power was a’ 
question of law that had arisen between the parties. 

Held, that no substantial question of law arose in the case and leave to 
appeal could not be granted . 


N. M. Cowasjee for the applicants. 
Paget (with him Hay) for the respondents. 


PaGE, C.J.—This is an application for a certificate 
granting leave to appeal to His Majesty in Council. 
Inasmuch as the decree of the Appellate Court: 
affirmed the decree of the trial Court it is incumbent 
upon the applicants to. satisfy the Court that the 
appeal “must involve some substantial question of 


law’’. 





* Civil Misc. Application No. 38 of 1935 arising out cf Civil First Appeal 
No. 169 of 1934 of ihis Court, 
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Now, the learned advocate for. the ‘applicants 
conceded that the only question of law involved-in the 
appeal, which in other respects admittedly turned upon 
questions of fact, is whether it was ultra vires of the 
directors of the company to purchase the property in 


“ suit'which was situated outside the iown of Rangoon. 


a 


That depends upon the construction of the memo- 


randum and articles of association of the company. 

The ‘property of the company consisted in part 
of shares in other companies from which dividends 
accrued, and in part of other property. In the 
memorandum of association it was stated inter alia 
that ihe objects of the company were : 


“3. (c) To receive the dividends of the shares belonging to the 
company and to invest the same in shares of other companies or 
in the purchase of any other immovable property within she 
Town of Rangoon. 

(f) To purchase, take on lease, or in exchange or otherwise 
acquire, rent, hire or employ any property (real or personal) or 
rights or privileges, which’ may seem to the company directly or 
indirectly conducive to its objects or necessary or convenient for 
the purposes of its business, or capable of being profitably dealt 


‘with in connection with. any of its objects,.property and rights 
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for the time being, or any share, estate or interest ‘therein, 
_ respectively.” se 


At the hearing of the appeal it. was contended 
on behalf of the appellants that because in clause 
3 (c) the power of investment in respect of dividends 
is limited to immovable property in Rangoon, the 
power of investment under clause 3 (f) must be held 


to be restricted to investment in immovable property © 


within the town of Rangoon, The Court was of 
opinion that there was no substance in such a 
contention ; indeed, the difference in the language 


used in the two clauses would tend to. show that. 
it was intended that the power of investment in 
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immovable property in clause 3 (jf) should. be 
unrestricted. It is not now contended, however, by 


-the learned ‘counsel for the applicants that 3 (c) and 


3 (f) are in any way dependent upon each -other. 
The motive which induced the vendor of the trust 
to create the company was to prevent the family 
estate from being dissipated after his death. 3 (c) . 
relates to the investment of the dividends from the 
shares held by the company in other companies; 
and it is laid down that one of the objects of the 
company is that such dividends should be invested 
in the ‘shares of other companies or in the purchase 
of other immovable property within the town of 
Rangoon. 

With respect to 3 (f), however, it is specifically 


provided that one of the objects of the company is_ 


to purchase, take on lease, or in exchange or otherwise 
acquire, rent, hire or employ any property (real ‘or 
personal) or rights or privileges that the company 
may think directly or indirectly conducive to its 
objects or necessary or convenient for the purposes 


' of its business or capable of being profitably dealt — 


with in connection with any of its objects. 

Now, the learned counsel for the applicants con- 
tends that under 3 (f) a substantial question of law © 
between the parties arises namely, whether under sub- 
clause 3 (f) the company was entitled to purchase 
real or personal property outside the town of Rangoon. ~ 
In my opinion, his contention is unsustainable. 
Merely because learned counsel on behalf of the 
applicants in an application for leave to appeal! to His 
Majesty in Council asserts that a question of law 
arises it does not follow that the appeal involves a 
substantial question of law. In the judgment of the 
Appellate Court it was stated that under clause 3(f) 
“the directors plainly were entitled to acquire the 
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property, in suit’, and it appears to me that they 
were 5 bojg cally empowered to do so by the very 
terms: ob, wiause 3 (f). In my opinion not only does 
‘the uppeal not involve a substantial question of law 
gut under clause 3 (f) the power of the directors 
to acquire immovable property even if it is situate 
utside-the town of Rangoon is clear and manifest. 

The learned counsel for the applicants further 
contended that the words “substantial question of 
law" between the parties did not mean a question 
of law which the Court thought was reasonably 
debatable, but any alleged question of law, good, 
bad or indifferent, which if decided against his 
clients would substantially affect their rights. In my 
opinion, that is not the meaning of these words as 
used in section 110 of the Code of Civil Procedure. 
As I apprehend the meaning of that section it is 
incumbent upon the Court in a case where the 
cappellate decree affirms the decree of the lower 
‘Court to be satisfied, before it burdens the Judicial 
‘Committee of the Privy Council with the hearing 
-of the appeal, that a question of law fairly open 
to argument, and not merely an alleged question of 
law is involved in the appeal. If the Court were 
‘to accept the construction of these words for which 
‘the applicant contends an aggrieved party in the 
Appellate Court would be able to obtain leave to 
appeal to His Majesty in Council in any and every 
case mercly by asserting that a question of law 
‘was involved in the appeal. In my opinion the 
contention on behalf of the applicants that a sub- 
stantial question of law between the parties is 
involved in the present appeal upon the construc- 
tion of clausc 3(f) of the memorandum of association 
‘cannot be accepted. It is unnecessary to consider 
whether under the articles of association or in any 
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other way the directors had power to’ Burchase the 
property in question, because ‘the sole ‘ question of 
law which it is suggested arises is in C-anection 
with the construction of clause 3 (f) of ‘he 
memorandum of association. The case upon ‘appeal: 
turned upon the merits,and was decided upon the 
facts of the case. I am of opinion that, inasmuch 
as the decree from which it is sought to appeal to- 
His Majesty in Council affirmed the decision of the 
lower Court and no substantial question of law is. 
involved in the appeal, the application for a certificate: 
granting leave to appeal to His Majesty in Council. 
must be refused, and it is dismissed with costs,— 
one set of costs,—seven ‘gold mohurs. 


Ba U, Jet agree. 


LETTERS PATENT APPEAL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr, Justice Ba U,, 


~DAW GYAN 
; v. 
MAUNG MAUNG.* 


Easements—Implicd casements—Grant of partof a tenement—Quasi eascinenis: 
that go with the grant—Three contiguous houses with one owner—Use of path: 
at back for carriage of night soil buckets—Sale of two houses—Right of: 
user of the path by the purchaser, 


On the grant by an owner of a tenement of part of that tenement as it is then. 
used and enjoyed there will pass to the grantee all those continuous and: 
apparent easements (which are quasi easements) or, in other words, all those: 
easements which are necessary tothe reasonable enjoyment of the. property: 
granted, and which have been, and are at the time of the grant, used by the- 
owners of the entirety for the benefit of the part granted. In such a case it is- 
agrant-of an easement by implication. 





* Letters Patent Appeal No. 1 of 1935 arising out of Special Civil Secondi 
Appeal No. 99 of 1934 of this Court. 
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Hansford v. Jago, (1921) 1 Ch.D, 322; Pearson vy. Spencer, 3 B. & S. 767; 
Pellbach Colliery Co. v. Woodiuian, (1915) A.C, 634; Wheeldon v. Burrows; 
12 Ch.D. 31—referred to, 

In 1910 there were three houses which were contiguous and belonged to 
sone and the same owner. The housesfaced a public road, and there was a 
path at the back running south to north and then westto east which was used 
by the owner for the carriage of nightsoil buckets of the three houses on 
4o the public road where conservancy carts took the night soil away.. In 1923 
the owner sold the houses to the south to a woman who mortgaged them to the 
respondent, and he became the purchaser thereof ata Court sale in execution 
of his mortgage decrec, The house to the north passed by way of inheritance 
to the appcHant, It was established by evidence that from 1910 the night soil 
buckets from the two houses to the south had usually been carried along the path 
to the north through the appcllant’s compound. It was alse in evidence that 
athe piece of waste land to the west belonging to another person was sometimes 
used by the sweeperofthe two houses, but that land was fenced up by the owner 
-gome six years ago, and was no longer available to the respondent for the 
carriage of his buckels, In 1931 the appellant blocked up‘the portion of her 
compound through which the path lay, and therchy prevented the respondent 
from using the pathway for the carriage of his buckets. The respondent 
claimed a right of way as an casement of necessity, 

Held, that it was nota case of an casement of necessity, but that at the 
time when the two Jower houses were separated from the upper house in 1923 
it was the common intention of both the vendor and the purchaser that there- 
after {he‘night soil buckets should be taken to the public road along the path 
through the upper compound in the mannerin which they had been taken 
before, and that an implied easement to that effect resulted from and was 
-ancillary to the conveyance of the two lower houses in 1923, 


Kale for the appellants. At the time the tene- 
‘ments in question were separated there was a vacant 
plot of land to the west of the two holdings, now in 
the possession of the respondent, over which night 
soil buckets from the respondent's premises were 
carried, Cotisequently, the respondent cannot claim 
any way of necessity over the appellant’s land for the 
removal of night soil. The mere fact that the respon- 
-dent will be put to some expense in finding a way for 
the removal of the night soil, the vacant plot of. Jand 
to the west now being fenced round, is no ground 
for allowing the respondent a right of way over the 
appellant's land. Moreover, the easement claimed 
by the respondent was not continuous and apparent, 
and it cannot therefore pass by implied grant. The 
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doctrine of implied grant or grant by implication 
is also based on “necessity”, and the law will 
imply only that to be conveyed which is absolutely 
necessary. Though the Easements Act does not: 
apply to Burma the principles underlying the Act 
may be used as a guide in deciding questions of 
this nature. 


A, N. Basu for the respondent was not called: 


upon. 


Pace, C.J.—This appeal is dismissed. 
The question at issue is the right of the respon- 


.dent to have the latrine buckets at night taken. 


from his latrine by a path to the north through: 
the appellant’s compound, and thence by a path 
through the appellant's compound > from: west to 
east to the West Moat Ruvad. 

Now, the facts, as found or admitted by the 
learned Judge of the Assistant District Court at 
Mandalay, are that the tenement as a whole is. 
covered by three houses which are contiguous, all. 
of them with a frontage on ihe West Moat Road. 
The appellant owns the most northern of the houses,. . 
and the respondent the two southern houses. To: 
the west of the holding is land now occupied by 
Parawa Devi. Until about six years ago the land 
to the west was an open space. ‘A fence has now 
been run round it flush against the property of 
the appellant and the respondent. 

The holding which includes the  appellant’s: 
house and the two houses belonging to the respon- 
dent had a path running at the back of the: 
respondent’s house to the north where it joined the 
compound of the appellant, and in that way access. 
was obtained from the latrine of the respondent 
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to the West Moat Road where the conservancy. 
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carts took the night soil away. From 1910 to 1923 Daw Gyaw 


the holding belonged to Ma Myint, and during the 
time in which the three houses belonged to her 
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the night soil buckets were always removed along Pas, CJ. 


the path from the latrine of the respondent north- 
wards and westwards through the appellant’s pro- 
perty to the West Moat Road. U Ba Soe, a 
Higher Grade Pleader, stated that he occupied the 
respondent’s house in 1914 and the appellant’s 
house from 1914 to 1930. In 1923 Ma Myint 
sold all three houses to Mg. Mg. Thet, the father 
of the appellant, and soon afterwards Mg. Mg. Thet 
sold the two houses to the south to Ma Hafiz 
Bi, who mortgaged them to the respondent, the 
respondent ultimately purchasing them at an auction 
sale in execution of a mortgage decree that he had 
obtained against Ma Hafiz Bi. There was evidence 
that at the time when the two houses to the 
south were sold by Mg. Mg. Thet to Ma Hafiz Bi 
the sweeper of the houses to the south used some- 
times to take the night soil buckets away through 
the waste land to the west, but it was found as 
a fact by the learned Judge of the Assistant Dis- 
trict Court, and there was evidence to support his 
finding, that at all material times from 1910 up- 
wards the night soil buckets from the two houses 
to the south had usually been carried along the 
path to the north through the appellant’s com- 
pound. 
Now, in 1931 the -appellant blocked up the 
portion of the compound through which this path 
lay, thereby preventing the night soil buckets from 
the respondent's compound from being carried as 
hitherto had been done through the appellant’s 
compound to the West Moat Road. Hence the 
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present suit, in which the respondent claimed an | 
injunction restraining the appellant from obstructing 
his easement, being the right of way for the con- 
veyance of the night soil buckets through the 
appellant’s compound. 

Now, in so far as the easement was ‘claimed to 
be an easement of necessity, in .my opinion, the 
suit must fail; because it is clear, and it is not 
disputed, that at the time of severance it was 
possible to take the night soil buckets from the 


-respondent’s.“latrine over the waste land to the 


west, and if at the time when Mg. Mg. Thet con- 


_ veyed the houses to the south to Ma Hafiz Bi 


there was no easement of necessity there is no 
easement of necessity which can be claimed by the 
respondent in the present case. But, as I have 
stated, it has been found, and we accept and agree 
with the finding, that the normal, ordinary and only 
practicable way in which the night soil buckets’ 
could be taken to the West Moat Road from the 
respondent’s latrine was at all material times by 
the path through the appellant’s compound. 

Now, how does the law stand in this matter? 
Although the Easements Act does not apply to 
Burma no doubt the Court would have regard to 
the Easements Act .in considering questions such 
as that under consideration. The law, however, in 
my opinion, applicable to the question at issue was 
laid down by Lord Parker in Pwllbach Colliery 
Company, Limited v. Woodman (1). His Lordship 
observed : 


“The right claimed is in the nature of an easement, and 
apart from implied grants of ways of necessity, or of what 
are called continuous and apparent easements, the cases in 


(1) (1915) A.C. 634, 


VoL, XIIT] RANGOON SERIES. 


which an easement can be granted by implication may be 
‘Classified under two heads. The first is where the implication 
arises because the right in question is necessary for the 
‘enjoyment of some other right expressly granted . . . 
The second class of cases in which easements may 
impliedly be created depends not upon the terms of the 
grant itself, but upon the circumstances under which the 
‘grant was made. The law will readily imply the grant or 
reservation of such easements as may be necessary to give 
‘effect to the common intention of the parties to a grant of 
real property, with reference to the manner or purpcses in 
and for which the land granted or some land retained by 
the grantor is to be used.” 


Again, in Pearson v. Spencer (1) Erle C.J. observed 
-that the case then under consideration fell 


“under that class of implied grants where there is no neces- 
sity for the right claimed, but where the tenement is so 
-constructed as that parts of it involve a necessary dependence, 
in order to its enjoyment in the state it is in when devised, 
upon the adjoining tenement.” 


cand in Wheeldon v. Burrows (2) Thesiger L.J. 
pointed that 


“two propositions may be stated as what I may call the 
general rules governing cases of this kind. The first | of 
_ these rules is, that on the grant by the owner cf a tene- 
ment of part of that tenement as it is then used and enjoyed, 
there will pass to the prantee all those continuous. and 
apparerit easements (by which, of course, 1 mean quasi ease- 
ments), or, iv other words, all those easements which are 
necessary to the reasonable enjoyment of the property gran- 
ted, and which have been and are at the time of the grant 
used by the owners of the entirety for the benefit of .the 
part granted.” 


See also Hansford v. Jago (3).. 





(1) 3B. & S, 767, (2) 12 Ch.D. 31 at p. 49. 
(3) (1921) 1 Ch.D 322. 
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Now, it is obvious that at the time when the 
two lower houses were separated from the upper 
house in or about 1923, it was the common inten-- 
tion of both the vendor and the purchaser that 
thereafter the night soil buckets should be taken to- 
the West Moat Road along the path, through the 
upper compound in the manner in which they had 
been taken before, and, having regard to the 
authorities to which reference has been made, I am: 


of opinion that an implied easement to that effect: 


resulted. from and was ancillary to the conveyance 
of the two ‘wer houses by Mg. Mg. Thet in 1923. 

For these reasons, in my opinion, the appeal. 
fails and must be dismissed with costs. 


Ba U, J.—I agree. 


APPELLATE CRIMINAL. 
Before Mr. Justice Mosely, 


MOHAMED ISMAIL 
v. 
KING-EMPEROR.* 


Cognizable offences—Power of arresi without warrant not ungualified—~- 
Officer ‘acting independently—Subordinate officer deputed by superior 
officer to arrest—Authority in writing necessary—Authority to be shown 
to arrested person—Criminal Procedure Code (Act V of 1898), ss. 54, 56— 
Bona fide but unauthorized arrest by police officcr-—Right of private 
defence. 


S. 54 of the Code of Criminal Procedure does not give an ungqvalified 
power in all cases to any police officer to arrest, without an authorization 
in writing, a person concerned in a cognizable offence. The provisions: 
of s. 54 are limited by those of s. 56 of the Code. A police officer may 
without a warrant arrest any person concerned in a cognizable offence, 
provided the officer is acting on his own initialive, or independently im 
the course of his duty. But where a subordinate police officer is not 


* Criminal Appeal No. 780 of 1935 from the order of the Honorary 
Magistrates, Rangoon, in Criminal Tria: No. 393 of 4935. 
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acting independently, but is merely deputed by a superior officer to arrest 
someone concerned in a cognizable offence, he must be given his order 
In writing by the superior officer, specifying the person to be arrested 
and the offence or other cause for which the arrest is to be made, The 
subordinate officer must notify to the person to be arrested the substance 
of the order and, if so required by such person, show him the order. 

Queen v, Sheik Emoo, (1869) W.R. (Cr. Rulings) 20—referred to. 

Where a police officer acting bona fide under colour of his office 
arrests a person but without authority, the person so arrested has no 
right of self-defence against the officer. 

Qucen-Empress v. Dalip, LL.B. 18 All, 246—referred to. 


Moseiy, J.—The appellant, Mohamed Ismail, was 
sentenced to six months’ rigorous imprisonment 


under section 353, Indian Penal Code, for assault- 


ing a police constable when the latter was trying 
to arrest him as he was wanted on a report of 
theft made under section 380, Indian Penal Code. 
The investigating officer, Sub-Inspector of Police 
Maung: Tun Tin (p.w. 3), had given verbal orders 
only to-the. arresting constable, Gunoo Meah, and 
had not given Gunoo Meah an order in writing 
specifying the person to be arrested and the offence 
for which the arrest was to be made, vide the 
provisions of section 56 (1) of the Code of Criminal 
Procedure. . 

The Honorary Magistrates who tried the case 
were of the opinion that the arrest was in order 
under the provisions of section 54(1) of the Code 
of Criminal Procedure, which provides that any 
police officer may, without a warrant, arrest any 
person who has been concerned in any cognizable 
offence, or against whom a reasonable complaint has 
been made, or credible information has been received, 
or a reasonable suspicion exists of his having been 
so concerned. “ Cognizable offence’ is defined in 
section 4 (f) of the Code of Criminal Procedure, 
as an offence: for which a police officer may arrest 
without warrant. 
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Itis clear however that section 54 of the Code 
of Criminal Procedure does not give an unqualified 
power in all cases to any police officer to arrest 
without an authorization in writing a person concerned 
in a cognizable offence. 

No doubt any officer to whom information of a 
cognizable offence. has been given, or in whose view 
such an offence has been conimitted, or who has 
reasonable ground to suspect a person of such an 
offence can effect an arrest without a warrant from 


‘a magistrate or any other authorization from a superior 


officer, provided that the officer is acting on his 


‘own initiative, or independently in the course of his 


duty. A beat constable can do so, and constantly 
does so. The main reason and justification for such 
a power is necessity. It may also be said that in 
such cases the person arrested is likely to know 


‘the reason for his arrest, and that the person who 


arrests him is a police officer. But where a subor- 
dinate police officer is not acting independently, but 


is merely deputed by a superior officer to arrest 


someone concerned in a cognizable offence, a further 
formality is prescribed, presumably to prevent abuse 
ofthe powers of the police, or to allow the person 
arrested to know the reason for his arrest and the | 
office of the person arresting him. ae 

The provisions of section 54 are limited i th 10S 
of section 56 of the Code of Criminal Procedure. 
Section 56 (1) says that when any officer in charge 
of a police-station, or any police officer making an 
investigation under Chapter XIV, [that is to say an 
officer in charge of the policc-station, or one of 
his subordinate officers deputed by him under section 
157 (1) Criminal Procedure Code], requires any officer 


subordinate. to him to arrest without a warrant 


(otherwise than in his presence) any person who 
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may lawfully be arrested without a warrant, he shall 
deliver to the officer required to make the arrest 
an order in writing, specifying the person to be 
arrested and the offence or other cause for which 
the arrest is to be made. The officer so required 
shall before making the arrest notify to the person 
to be arrested the substance of the order and, if 
so required by such person, shall show him the 
order. 

It is perhaps curious that there is no previous 
decision directly bearing on the subject, except Queen v. 
Sheik Eimoo (1). The Judges were in doubt there 
whether under the corresponding section of the Code 
of that time, section 100, any police officer might not 
arrest a person for dacoity ; but the case was decided 
on another ground, that though the arrest by a 
police constable was made on the verbal order of the 
head constable who was enquiring into the dacoity, 
-and not on a written order as required by section 
140 of that Code, yet it was made in the head 
constable’s presence and virtually by him. 

In the present case jf is not alleged that any 
' information had been’ received by police constable 
‘Gunoo Meah, or that he was acting in the case 
in any other capacity than under the orders of the 
-inyestigating officer to arrest the present appellant 
if he found him, I am of the opinion, therefore, 
that section 56 applies, and that the arrest was not 
justified under the provisions: of that section. It 
follows that the conviction under section 353 of the 
Indian Penal Code, was bad, as the police officer 
was not acting in the execution of his duty. © The: 
appellant, however, was liable under section 323. 
of the Indian Penal Code, for causing hurt to the 





(1) (1869) W.R, (Cr. Rulings) 20. 
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police officer executing the warrant, as under section 
99 of the Indian Penal Code, there is no right of 
private defence in a case such as this where a 
police officer was acting bona fide under colour of 
his office—see Queen-Empress v. Dalip (1). 
The appellant fisted the police constable oncé in 
the face and, it may be added, was struck by the 
police constable several times with a cane. No very 
great hurt was caused to the police officer, ; 
The conviction and sentence under section 353, 
Indian Penal Code, will be set aside, and in lieu 
thereof the appellant will be convicted under section 
323, Indian Penal- Code, and the sentence reduced 
to two months’ rigorous imprisonment, 





SPECIAL BENCH. 


Before Sir Arthur Page, Kt., Chief Justice, Mr. Justice Mya Bu, and 
- Mr, Justice Sen. 


THE EXECUTIVE ENGINEER, MANDALAY 
v ; 
THE MAYMYO MUNICIPALITY.* | 


Municipal assessment—Tax on lands covered by buildings—Projecting caves~ 
Measurement of building—Plinth arca—Land bencath eaves—Taxing statutes 
construction of—Burma Municipal Act (Burma Act 111 of 1898}, s. 62 (1) (A) 

A municipal committee in imposing a tax on land covered by a building. 

under s. 62 (1) (A) (b) of the Burma Municipal Act must measure the land 

assessable according to the plinth area of the building, and is not entitled to 
include in the assessment land beneath the eaves of the building. 

No tax can be imposed except by words which are clear, and the benefit 
of the doubt is the right of the subject. ; 

Re Finance Act, 1894, and Studdert, 2 VR. 400-—referred to, 





(1) (1896) LL.R. 18 All. 246 252. 
* Civil Reference No. 6 of 1935. 
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A. Eggar (Government Advocate) for the Crown. 
‘Section 62 (1) (A) (b) of the Burma Municipal Act 
authorises a municipality to levy a tax on-.lands 
covered by buildings at a certain rate per square 
foot, and tie question for determination is whether 
the term “ lands covered by buildimgs”’ has reference to 
‘the plinth area of the buildings, or to the lands covered 


by the buildings including their eaves. The definition, 


of the term“ building” in s. 2 (2) of the Act is 
not of much help. There is no case-law on the 
‘subject, and one has to be guided by common-sense. 
‘The draftsman of the Act when enacting s. 62 had, 
in all probability, contemplated only the area actually 
covered by the building, without any reference to the 
roof which is only an adjunct to the building necessary 
for the proper enjoyment thereof. If the wider 
construction is adopted the assessment of buildings 
with flat roofs, which have sun-shades for their 
windows during part of the year, would present a 
difficulty. . 

It is also an elementary principle that a taxing 
enactment should be strictly construed. 


K. C. Sanyal for the Maymyo municipality. The 
use of the words ‘any roofed. structure” in the 
definition of the term “ building” in s. 2 (2) shows 
‘that eaves are included. If the wider :nterpretation 
is not accepted a skilful architect may enable an 
owner of a building to evade taxation by building 
for him an umbrella-like structure. Similary, a covered 
pathway leading from the main building to the 
kitchen will escape taxation because there is no 
cemented passage. 


Pace, C.J.—This is a case stated by the Deputy 
Commissioner of Mandalay under section 79 (2) of 
the Burma Municipal Act (III of 1898) as amended. 
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The question to be determined is whether the 
Municipal Committee of Maymyo in imposing a tax. . 
“on lands covered by buildings ” under section 62 
(1) (A) (6) of the Act must measure the land assess-- 
able according to the plinth area of the buildings,. 
or are entitled to include in the assessment land 
‘beneath the eaves of the buildings. 

‘Section 62 (1), so far as material, is in the follewings 
terms : 


“ 62. (1) Subject to any general or special rules or orders which 
the Local Government may issue, or “may have issued, in this. 
behalf, the committee may for the purposes of this Act, impose.in 
the whole or any part of the municipality with the sanction herein-- 
after specified in each case, any of the following taxes, namely : 

(A) with the previous sanction of the Local Government,— 

(b) a tax on lands covered by buildings at a rate not exceeding. 
three pies per square foot per annum ; or, if the lands are covered : 
by buildings of twoor more storeys, at a rate not exceeding. 
four pies. per square foot per annum.” 


“ Building ”’ is defined in section 2 (2). 


“ © Building ’ includes a house, hut, shed or other roofed structure: 
for whatsoever purpose and of whatsoever material constructed,. 
and every part thereof, but shall not include a tent or other port- 
able and merely temporary shelter.” 


It. is: clear, therefore, that the eaves are part 
of the building, but the question is, does that 


part of the building which consists of the eaves 


“ cover’ land assessable to the tax imposed under 
section 62 (1) (A) (b) of the Act? The question, 
I think, is open to argument, but unless the 
liability of the tax-payer is made out it must be 
answered in his favour, because “ no tax can be: 
imposed except by words which.are clear, and the 
benefit of the doubt is the right of the subject ’” 
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[per Fitzgibbon L.J. in Re Finance Act, 1894 and 
Studdert (1)]. 

I am of opinion, however, that the land to be 
assessed must be ascertained according to the plinth 
and not the eaves measurement of the building. As 
I read the Act the object and effect of section 62 (1) 
(A) (b) is that the surveyor in ascertaining the assess- 


able area should look down and not up, and should | 


- measure the extent of the space occupied by the 
building that stands upon it and not the area which, 
though not occupied by the building, by reason of 
the building that has been erected may be afforded 
protection against the clements. © 

I would answer the reference in this sense. 


Mya Bu, J.—I agree. 


SEN, J.—I agree. 


(1) (1900) 2 LR. 400, 
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APPELLATE CIVIL. 
Before Sir Arthur Page, Kt. Chief Justice, and Mr. Justice Sen. 


R. K. BANERJEE 
v. 
ALAGAMMA ACHL* 


Appeal to His Majesty in Council—Application to be made within 90 days from 

_ date of judgment—Exclusion of time requisite for obtaining copy of judg- 

ment—Appellate Side Rules (Civil) of the High Court, rule 56—~Limita- 
tion Act (1X of 1908), s. 12 (3), art. 179. 


It is necessary on an application for leave to appeal io His Majesty in 
Council that a copy of the judgment from which it is sought to appeal should be 


’ before the Court; and s, 12, sub-section 3, of the Limitation Act permits 


the time requisite for obtaining a -copy of the judgment to be excluded 
from the 90 days within which the application must be presented. 


Mahabir Prasad v. Jamuna Singh, 1.L.R.1 Pat. 429; In re The Secretary of 
State for India in Council, L.L.R. 48 Mad, 939—referred to, 


Aiyangar for the applicant. 


Tambi for the respondent. 


PacE, C.J.—This is an application for leave to appeal 
to His Majesty in Council. A preliminary objection has 
been taken that the application is out of time. Under 
article 179 of the First Schedule to the Limitation 
Act an application for leave to appeal to His Majesty in 
Council must be brought within 90 days from the 
date of the decree from which it is sought to appeal, 
In the present case the decree was signed on the 19th 
of February 1935, the judgment having been delivered 
on the Ist February, 1935. By Order 20 rule 7 the 
date of the decree shall be the date of the judgment. 
It follows, therefore, that in order to be within time 
the present application must have been filed within 
90 days from the 1st of February, 1935. The appli- 





* Civil Misc. Application No. 49 of 1935 arising out of Civil “Misc. 
Appeal No. 68 of 1934 of this Court. — 
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cation was in fact presented on the 23rd of May, 
1935, that is to say, 111 days after the date of the judg- 
ment. Primd facie, therefore, it is barred by limitation. 
It is common ground, however, that 22 days was 
“the.time requisite for obtaining a copy of the judg- 
ment”, and if that period is excluded from 111 
days the appeal will be in time. 
Under rule 56 of the Appellate Side Rules (Civil) 


“applications to the Court for leave to appeal to His Majesty 
in Council shall be made within 90 days of the decree or 
order to be appealed from, subject to the provisions cf sections 4, 
5 and 12 of the Indian Limitation Act, 1908.” 


The learned advocate for the respondent contends 
that, although section 12 sub-sections 1 and 2 apply to 
an application for leave io appeal to His Majesty in 
Council, section 12 sub-section 3 does not apply to 
such an application. In my opinion the preliminary 
objection fail-. 

It is of great importance, indeed it is necessary, 
on an application for leave to appeal to His Majesty 
in Council that a copy of the judgment from which 
it is scught to appeal shculd be before the Court ; and 
in my Opinion section 12 sub-section 3 permits the 
time requisite for obtaining a copy of the judgment 
to be excluded from the 90 days within which the 
application must be presented. The view that we 
take upon this matter is in consonance with that 
expressed by the High Court of Patna in Mahabir 
Prasad Tewari v. Jamuna Singh (1) and the High 
Court of Madras in In re The Secretary of State for 
India in Council (2). 

On the merits, in our epinion, the application must 


succced. Itis conceded by the learned advocate for . 





(1) (1922) LL.R.1 Pat. 429." * (2) (1925) LL.R. 48 Mad. 939: 
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the: respondent that the amount or: value of the 


subject-matter in the trial Court and also involved in 


the appeal to His Majesty in Council is over 
Rs. 10,000, and as the decree. from which it is 
sought to appeal has reversed the decision of the 
trial Court a certificate granting leave to appeal to 
His Majesty in Council will issue. 


SEN, J.—I agree. 





APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Mya Bu; 


GOWRI ‘SINGH 
5 v, 
BOKKA VENKANNA.* 


Malicious prosecution, Suit for—Filing of a complaint—Dismissal of com- 
plaint .by magistrate—“ Prosecution” of a person—lIssue of process 
essential—Griminal Procedure Code (Act V of 1898), Ch. XVI, s, 203, 
Ch. XVI 


Where a magistrate, on receipt of a complaint, sends the case for 
investigation by a police officer, and on his report refuses to issue process: 
and dismisses the complaint under s. 203 of the Code of Criminal Procedure, 
the person against whom the complaint was made cannot maintain a suit 
for damages for malicious prosecution against the complainant. 

Until process has issued: the person of whose conduct complaint has 
been made is not an accused person, nor is he being prosecuted. 

Golap Jan v. Bholunath, 1.L.R, 38 Cal. 880—followed. 

‘Ali Muhammad v. Zakir Ali, .L.R. 53 All. 771; DeRozario v Gulab 
Chand, \.L.R. 37 Cal. .358; K.-Mecran Sahib. v. Ratnavelu, 1L.R. 37 Mad. 
181; Nagendra Nath v. Basanti Das, 1.L.R. 57 Cal. 25; P.S. Reddy v. 
K. Reddy, 1L.R. 49 Mad, 315; Subhag v, Nand Lal, 1..R. 8 Pat. 285; 
Yates v. The Queen, (1885) 14 Q.B.D, 648—referred io. ; 

Bishun Persad v. Phulman Singh, 19 C.W.N. 935; Crowdy v. Reilly, 


17 C.W.N, 554—dislinguished. 


Ahmedbhai vy. Framji, 1.L.R, 28 Bom. 226; Imperatrix v. Lakshman, 
LL.R. 2 Bom. 481—dissented from, 





* Civil First Appeal No. 47 of 1935 from the judgment of this Court on 
the Original Side in Civil Regular No, 500 of 1934, 
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Datta for the appellant. A prosecution can be 
said to commence only when the Court issues process 
to the accused. Sections 190 to 190A deal with the 
conditions requisite for the initiation of proceedings, 
and Chapter XVI contemplates a stage prior to the 
issue .ef process at which the magistrate must satisfy 
himself as to the. genuineness of the complaint. 
P. Sanjivi Reddy v. K. Koneri Reddy (1); Ali 
Muhammad vy. Zakir Ali (2); Yates v. The Queen (3); 
Thorpe v. Priestnall (4); Golap Jan v. Bholanath 
(5). 

When a complaint is falsely made against a 
person if may be that he is defamed. But a state- 
ment before a judicial officer is absolutely privileged, 
cand no action in tort will lie. The aggrieved party 
‘can proceed under s. 211 of the Indian Penal Code. 


Ghosh for the respondent. The basis of an action 
for malicious prosecution is the setting of the criminal 
law in motion, and it is not material for this 
‘purpose whether the Court issues process or not. 
‘There are two modes by which the criminal law 
may be set in motion, one by filing a direct complaint 
in Court, and the other by giving information to the 
‘police. A prosecution commences when a complaint 
‘is made or an information is laid. Clarke v. Postant 
X6) ; Imperatrix vy. Lakshman (7) ; Halsbury, Vol. 19, 
‘p. 670. The maintainability of a suit for damages 
for malicious prosecution does not depend upon 
there having been a prosecution in the sense under- 
‘stood by the Code of Criminal Procedure. Crowdy 
v. Reilly (8); Bishun Persad v. Phulman Singh (9). 


(1) L.L.R. 49 Mad, 315. (5) LL.R. 38 Cal. 880. 

(2) IL.R. 53 All. 771. (6) (1884) 6 C.P. 423. 

(3) (1885) 14 Q.B.D. 648. {7) LL.R. 2 Bom. 481, 487. 
(4) (1897) 1 Q.B. 159. (8) 17 C.W.N. 554. 


{9) 19 C/W.N, 935. 
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The result of the complaint to the magistrate is 
immaterial for this purpose, because after the 
complaint is filed the complainant cannot have any 
control over the magistrate. 

In Golap Jan’s case the prosecution was stopped 
at the request of the complainant, and is distinguish- 
able. If the law as laid down in that decision is 
correct then there can be no action for damages for 
malicious actions under the preventive sections of the 
Code. 

Apart from malicious priceriy tit the appellant 
would bé answerable for defamation, and it has been 
held in Mull Chand v. Buga Singh (1) that there 
is no absolute privilege in relation to such statements. 


PaGE, C.J.—We are much obliged to the learned 
advocates for the skill and care they have taken in 
presenting their arguments to the Court. 

The suit out of which the appeal arises was. 
brought to recover damages for malicious prosecution, 


- The material facts are not in dispute. The defendant 


filed a complaint in the Court of the District Mayistrate,. 
Rangoon, against the plaintiff in which he charged 
him with having committed offences under secticns: 
380, 427-and 445 of the Indian Penal Code. The case 
was transferred to the 3rd Additional Magistrate,. 
Rangoon, who, not being satisfied with the genuineness. 
of the complaint, ordered that it should be investigated. 
by the District Superintendent of Police. On 
receiving the report from the police officer the 
magistrate refused to issue process against the 
plaintiff, and dismissed the complaint under section 
203 of the Code of Criminal Procedure. Thereupon 
the plaintiff filed the present suit. 


(1) LL.R. 8 Ran. 359. 
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The question is whether in the above circumstances 
the suit lies. If there has been a prosecution of the 
plaintiff it does, secus it does not. 

Now, under Chapter XVI of the Code of 
Criminal Procedure rules are laid down with respect 
to the steps that a magistrate should take before he 
issues process ; or in Other words these provisions 
relate to the consideration of the question whether 
or not the person against whom a complaint has 
been made shall be prosecuted. Chapter XVII is 
headed “Of the Commencement of Proceedings 
before Magistrates’, which are to take place after 
the magistrate has decided that process shall issue. 
Until process is issued the person of whose conduct 
complaint is made is not an accused person, nor is 
he being prosecuted. In the present case the 
magistrate refused to issue process, and dismissed 
the.complaint under section 203. In my opinion in 
such circumstances the present suit does not lie. 

In Golap Jan v. Bholanath Khettry (1) the very 
‘question now under consideration arose, and was 
decided against the plaintiff by Jenkins C.J. and 
Woodroffe J. The learned Chief Justice observed : 


“Now, in this case the stage indicated in Chapter XVII, 
“the commencement of proceedings before the Magistrate’ 
‘was never reached ; the magistrate dismissed the complaint under 
section 203. A series of decisions on the Code further shows 
that as process was not issued the plaintiff Gclap Jan never 
became an accused ; he was not a party to the investigation held 


under section 202 of the Criminal Procedure Code ; nor was he’ 


entitled io claim under section 304 the right to be represented 
by a pleader at that investigation. If, as is said, he was present 
and was represented by a pleader, that was not by compulsion of 
law but of his own free will. In my opinion, therefore, Pugh J. 


rightly decided that matters had not advanced to the stage. 


necessary to support a suit for malicious prosecution.” 


(1) (1911) LL.R. 38 Cal. 880. 
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I respectfully agree with the views expressed upon. 
this subject in Golap Jan v. Bholanath Khettry (1). 
The question has been determined in the same sense in 
DeRozario v. Gulab Chand Anundjce (2); Nagendra 
Nath Ray v. Basanta Das Bairagya (3); K. Sheik. 
Meeran Sahib v. C. Ratnavelu Mudali (4); P. Sanjivi 
Reddy v. K. Koneri Reddi (5); Ali Muhammad v. 
Zakir Ali (6) and Subhag Chamar v. Nand Lat 
Sahu (7). 

In this connection reference has sometimes been 
made to English authorities ; but, in my opinion, it: 
is more important that we. should have regard to the 


‘form of the procedure in vogue in this country. If, . 


however, the English cases are considered it appears 
that the view taken by the Court of Appeal in Yates: 
v. The Queen (8) is in consonance with the opinion. 
that we hold. Brett M.R. observed : 


“For my own part I consider that laying the information. 
before the magistrate would not be the commencement of the 
prosecution, because the magistrate might refuse to grant a 
summons, and, if no summons, how cculd it be said that a 
prosecution against any one ever commenced ?” 


And Cotton L.J. added : 


“ Then it was said there was an analogy between this and: 
proceedings before a magistrate, and that there was authcrity to. 
shew that prosecutions by means of proceedings before a. 
magistrate commenced when the information was first laid befcre_ 
him. The analogy is not perfect, but- even if it were the 
authorities, when looked at, in no way support the vropositicn. 
contended for. The case relied upon in support of the contention 
was that of Clarke v. Postan (6 C. & P. 423). Ti was an action for 
having maliciously brought a false charge against the plaintiff 





(1) (1914) LL.R. 38 Cal. 880, (5) (1923: LL.R. 49 Mad. 315. 
(2) (1910) LL.B. 37 Cal. 358, (6) (1931) LL.R, 53 All. 771, 
(3) (1929) LL.R. 57 Cal. 25. (7) (1928) TLR. 8 Pat, 285.’ 


(4) (1912) LLJR. 37 Mad. 184. (8} (1885) 14 Q.B.D. 648, 
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before a magistrate, and in the judgment nothing whatever is 
-stated as to when the prosecution was commenced. It appears 
Clearly, however, from the facts there, that not only had an 
‘information been filed, but that the plaintiff had been summoned 
before a magistrate to answer a charge made against her, so that 
it was not laying an information or making a charge, but the 
‘summons before the magistrate, which ought to be considered the 
commencement of the prosecution.” 


On behalf of the respondent reliance was placed 
upon two cases decided by the Calcutta High Court 
in C.H. Crowdy v. L.O. Reilly (1) and Bishun 
Persad Narain Singh and another v. Phulman Singh 
and others (2). In neither of those cases did the 
Court affect to dissent from DeRozario v. Gulab 
Chand Anundjee (3) and Golap Jan vy. Bholanath 
Khettry (4), and the earlier cases were distinguished 
upon the ground that in them no process was issued 
against the person of whose conduct complaint was 
made, whereas in C.H. Crowdy v. L.O. Reilly (1) 


an. order was issued against the plaintiff enjoining. 


him and all his servants not to go upon the land in 
respect of which proceedings under section 145 of 
the Code of Criminal Procedure had been instituted, 
and in Bishun Persad Narain Singh and another v. 
Phulman Singh and others (2) it was pointed out 
by Mookerjee J. that 


“in the present case, notice was issued upon the plaintiffs by 
the Deputy Magistrate, evidence was taken on both sides and the 
Government Pleader appeared in support of the application by 
the complainant. Obviously the plaintiffs in the case before us 
were in a very different position in the Criminal Court from that 
occupied by the plaintiff in DeRozario v. Golab Chand (3). The 
case of Golap Jan v. Bholanath (4) also is distinguishable on the 
facts.” 





(1) 17 C.W.N, 554. (3) (1910) L.L.R. 37 Cal. 358. 
(2) 19 C.W.N, 935. (4) (1911) LL.R, 38 Cal. 880. . 
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The main, if not the only, question that arose in 
the two later Calcutta cases was whether the term 
“ prosecution ” could be applied to proceedings under 
the preventive sections of the Code; although, no 
doubt, in those cases there were certain observations 
which were not consistent with the view taken by 
Jenkins C.J. and Woodroffe J. in Golap Jan v-. 
Bholanath Khettry (1). In my opinion, however, for 
the reasons that I have stated the decision in Golap 
Jan v. Bholanath Khetiry (1) was. correct. In 
Imperatrix v. Lakshman Sakharam, Vaman Hari, ~ 
@iid Baiaji Krishna (2) and Ahmedbhai valad 
Habibbhai v. Framji Edulji Bamboat (3) a different 
opinion was expressed as to when a prosecution - 
commences, but I am unable to assent to the con- 
clusion to which the learned Judges came upon this 
question in those cases, and, with all respect, I 
cannot persuade myself that it was correct. 

For these reasons the appeal is allowed, the 
decree from which the appeal is brought set aside, 
and the suit dismissed. The appellant is entitled to 
his costs, five gold mohurs in each Court. 


Mya Bu, J.—I agree. 


(1) (L911) I.L.R. 38 Cal. 880. - (2) (1877) LL.R. 2 Bom, 481. 
: (3) (1903) IL.L.R. 28 Bom, 226. : 
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: statute—Succession Act (XXXIX of 1925), s. 306—‘ Personal 
injuries” mean only bodily injuvics—Term ejusdem generis with. 
assault, not with defamation—Injury to credit and reputation— 
Survival of cause of action on death—Rule of “ actio personalis ” 
at common law—Applicability of rule in India—Staiutory modifi- 
catious—Cause of action survives against executors and adminis- 
trators, not heirs, If the language used in a statute is precise and. 
unambiguous all that the Court is called upon or entitled to do is 
to construe the statute according to its plain meaning. But where: 
the terms of a statute are not clear, and certain words therein are 
capable of more than one interpretation the Covrt can have 
recourse to the previous state of the law and the surrounding 
circumstances for the purpose of ascertaining which meaning the 
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England v. Vagliano, (1891) A.C. 107 ; Norendra Nath v. Kamal- 
basini Dasi, 23 LA. 18 ; Ramanandi v. Kalawati, 1.L.R.7 Pat. 
227—referred to. The plain meaning of the words “ personal 
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_ defamation. “ Assault ” as defined in the Indian Penal Code is 
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set out in s. 306, but under that section survives against the exe-- 
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The rule of the common law in England “ actio personalis 
moritur cum persona ”, its application, and the exceptions to the 
rule, considered and commented upon. Admiralty Commissioners 
v. SS. America, (1917) A.C. 38; British South Africa Co. v. 
Mosambigue, (1893) A.C. 602 ; Chamberlain v. Williamson, 
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cations, is part of the general law of India, but having regard to 
the surrounding circumstances and the previous state of the law 
{assuming that the Court is at liberty to take them into consider- 
ation), it must be presumed that the intention of the Legislature- 


was not to reproduce this inequilable rule inits fullness in s. 306 — 


of the Succession Act. The term“ personalinjuri¢es ” both accord- 

ing to the plain meaning of the term and the intention of the 

Legislature means bodily injuries and not injuries which are only 

in a wide sense personal injurics. e Under s. 306 fhe cause of 
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action survives against the executor and the administrator of a 
tort-feasor, but not against his heirs. The latter term is not 
included in the former under the Act. Syyed Jiaul v, Sitaram, 
LLR. 36 Bom, 144—referred to, 
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for the stay order, and there was no evidence that they were 
urged before the Minister when the stay order was obtained. 
Held, that the appellant hada right to apply to the Government 
for a slay order and that the Government had the right to pass the 
stay order, but assuming that the respondent had suffered damage 
thereby there was uo evidence that illegal means were employed 
in obtalning the order, and the suit for camages failed. 
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authority to compromise a suit. Askaran Choutmalv. The EI. 
Ry. Co., LL.R. 52 Cal. 386 ; Sourendra Nath Mitra v. Tarubala 
Dasi, 57 1.A4.133—referred to, But ina case where an advocate 
has taken express instructions from his client, and it is doubtful 
whether the client appreciated that he has consented to a 
compromise in the same sense in which it was understood by the 
advocate, it is open to the Court to refuse its assistance for the 
purpose of implementing the compromise if in its discretion it 
thinks it is right and proper todo so. Neale v. Gordon Lennox, 
(1902), A.C. 465—referred to. 
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decrec against one defendant —Claim on appeal for a decree against 
the other defendant. Where the plaintiff i in a suit claims relief 
against two defendants not jointly but in the alternative, and 
elects to take a decree against one of them, he cannot claim on 
appeal that a decree ought to be passed against the other defen- 
dant. Chettyar Firm of S.A.A.v. Chettyar Firm of A.R.P.R.MP., 
Civil First Appeal No. 148 of 1932, H.C. Ran. ; Morel Bros. & Co., 
Lid. v. Earl of Westmorland, (1904) A.C. 11—referred to. 
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APPEAL—Conviction at Sessions Trial by High Court—Right of Trial 
under Chapter 33, Criminal Procedure Code-—Claim of trial to be 
made specifically by accused—Investigation and Finding by magis- 
trate essential—Omission of magistrate to inform accused of his 

' rvights—Critinal Procedure Code (Act V of 1898), ss, 418, 443, 447, 
449 \1) (a), 534. The right of appeal under s. 449 (1) (a) of the 
Code of Criminal Procedure depends, not upon whether in certain 
circumstances the accused might have been tried under the provi- 
sions of Chapter 33 of the Code, but whether he was in fact so 
tried, - Unless under s, 443 (7) (a) a claim has duly been made and 
determined by the magistrate before the accused is committed for 
trial or, in case of rejection by the magistrate by the Sessions 
Judge, the right of the accused to be tried under the provisions of 
Chapter'33 does nol accrue. The omission by the magistrate to 
inform the accused of his rights under Chapter 33 does not affect 
the validity of the proceedings (s, 534). No appeal lies from the 
verdict and judgment in a trial held at the Sessions of the High 
Court under the provisions of s. 418 of the Criminal Procedure 
Code. U Zagariya v. King-Emperor, .L.R.3 Ran. 220—referred 
to aud overruled pro tanto. The accused was tried at the Sessions 
of the High Court upon a charge of murder. The jury unani- 
mously found him guilty, and he was sentenced to death. The 
accused preferred an appeal uinder.s. 449 of the Criminal Proce- 
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«lure Code, and claimed that he had been tried under the provi- 
sions of Chapter 33 of the Codec. Neither in the Court of the 
magistrate nor at the trial before the High Court did the accused 
make a claim under s. 443. No enquiry was made by the com- 
_Mitting magistrate as to the status of the accused or of the com- 
plainant, nor did the magistrate record any finding that the case 
ought or orght not to be tried under the provisions of Chapter 33. 
The accused relied on an entry in the committing magistrate’s 
diary that he was an European British subject, that the first infor- 
mation report was signed in hindi by the person lodging it, that 
the trial was held in “accordance with the provisions of s. 275 of 
the Code, that the majority of the jurors were Europeans, and 
that the accused was not informed by the committing magistrate 
of hi8 rights under Chapter 33. Held, that the accused was not 
ae by a jury in the High Court under the provisions of Chapter 


ScoTT v, KING-EMPEROR ee nas 104 


APPEAL. IN FORMA PAUPERIS—Re jection ‘af “application for lcave to 
appeal as a pauper—Uustamped memorandum of appeal—Valida- 
tion of amemorandum by payment of court-fee—No subsisting 
appeal—Payment of court-fee, Court's diszretion—Civil Procedure 
Code (Act V of 1908', s. 149. Where an application for leave to 
appeal in formd pauperis is rejected the appeal does not subsist. 
‘the memorandum accompanying the application cannot be 
stamped so as to validate it with effect from the date of the 
presentation of the application for leave toappeal. Theapplicant 

_may file, subject to limitation, a memorandim of appeal duly 

“stamped. S. Anamallay v, O.M M.R.M. Chetty Firm, 7 L.B.R. 
90—approved. Bishuath Prasad v, Jagarnath, 1.L.R, 13 All. 305— 
referred to. Achut Ramchandra vy, Balyya, L.L.R, 38 Bom. 41 ; 
Bai Fulv Bhavanidas, 1 UR. 22 Bom. 849; Nallavadiva Ammal 
v. Subramania, 1.L.R. 40 Mad. 687—dissented from. Under s 149 
.of the Civil Procedure Code the Court has a discretion to allow or 
disallow court-fees tobe paid on a document that is filed without a 
court-fee or an inst ficient amount of court-fee. Khatumannissa 
Bibi v, Chowdhury, 38 C.W.N. 650—referred to. The applicant 
sued on the Original Side for Rs. 15,000 as damages for malicious 
prosecution. The suit was dismissed. He applied for-leave to 
appeal as apiauper, but his application was rejected under O. 44, 
r. J, of the Civil Procedure Code. He then applied, nearly two 
months after the dismissal of his application, to amend his memo- 
randnin of appeal by redvcing the amount claimed to Rs 1,000 or 
ks. 500, and for further time to stamp iton the new valuation. He 
pleaded poverty as his excuse, and urged that he was anxious to 
clear his good name. Held. that the appeal was barred, and even 
if the memorandum originally filed covld be regarded as a subsist- 
ing document, the Court in the circumstances of the case ought 
to refuse to exercise its discretion in favour of the applicant. 
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AppEAL—Ordcr of imprisonment in default of furnishing security— 
Crimiual Procedure Code {Act V of 1898), ss. 123, 415—Ordcr to 
Jurnish security to keep the peace uot appealable. There is no 
general provision in the Criminal Procedure Code allowing an 
appeal from an order of imprisonment in default of furnishing 
security passed under s. 123 of the Code. Under s. 415 a 
sentence which would not otherwise be subject to appeal is not 
appealable merely because the person affected has been ordered 
fo furnish security to keep the peace. di 
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APPEAL—Sccond appeal to the High Court-—“ Suit of the nature cogni- 
zable by Courts of Small Causes”—Suit for rent of Agricullural 
land—Special jurisdictiin of Small Causes Court by Government 
notification—Provincial Sniall Cause Courts Act (IX of 1887}, s. 15, 
art, 8, second Schedule—Civil Procedure Cove (Act V of 1908), 
ss. 100, 102. In s. 102 of the Civil Procedu:e Code the words 
“any suit of the nature cognizable by Courts of Small Causes” 
mean any suit in which the claim is cognizable by Courts of Smal! 
Causes as such. Under s, 15 and art. 8 of the second schedule of 
the Provincial Small Cause Courts Act a sit for the recovery of 
rent other than house-rent is expressly excepted from the cogni- 
zance of Courts of Small Causes as such. Therefore a suit to recover 
the rent of agricultural land is nota suit of the nature cognizable 
by Courts of Small Causes. and in stch a case, although tte 
amount may be less than Rs. 500; a second appeal lies to the High 
Court under s, 100 cf the Code, Under art. 8 of the second 
schedule of the Provincial Small Cavse Courts Act a Judge of the 
Court may be expressly granted by the Local Government juris- 
diction to try suits fur the recovery of rent other than house-rent, 
but in such an event the Court does not possess that jurisdiction 
because it is a Court of Small Carses, but because by notification 
the Local Government has invested it with special jurisdiction in 
that behalf. Raja Narendra Bahadur v: Bafati, LLR. 45 Al. 7; 
Ramchandra v. Abaji, 6 Bom. H.CR. (App. Civ. Jur.) 12; 
Sadanand v. Deb Nath, (1922) Pat. H.C. Cases, Sup. 154; Sahadora 
Mudiali v. Nabin Chand, 1.L.R. 42 Cal. 688; Sein Thoung v. 
Shwe Kun, 3 L.B.R. 47 ; Uma Churn v. Bewal, 1.L.R. 15 Cal.174; 
Vedachala v. Ramasami,1.L.R. 22 Mad. 229—referred to. Soutn- 
daram Ayyar v. Sennia Naickan, 1.L.R. 23 Mad. 547—-dissented 
from. Ma Pan v. Maung Ne U, LL.R. 3 Ran. 390—overruled. 


In re Maunc Po Kyun v. Ma SHWE aod ave 633: 


APPEAL TO His MAJESTY IN COUNCIL—Apflicalion to be made within 90 
days from date of judgmente-Exclusion of time requisite for obtain- 
ing copy of judgment—Appellate Side Rules (Civil) of the High 
Court, rule 56—Limitation Act (IN of 1908), s. 12 (3), art. 179. 
It is necessary on an application for leave to appeal to’ His 
Majesty in Council that a copy of the judgment from which it is 
sought to appcal should be before the Court ; and s, 12, sub-sec- 
tion 3, of the Limitation Act permits the time requisite for obtain- 
ing a copy*ofthe judgment to be excluded from the 90 days 
within which the application must be presented. Mahabir 
Prasad v. Jamund Singh, LR. t Pat. 429; In re The Secretary 
of State for India in Council, 1.L.R. 48 Mad. 939—referred to. 


R. K. BANERJEE v. ALAGAMMA ACHI ase ove 762 


APPEAL To His Masesty IN CounciL—Loss or detriment to applicant 
—Fit case for appeal”—“Nursapuri” Mahomedan— Question 
affecting rights and privileges of a large body—Concurrent findings 
—Questions of law and fact—Civil Procedure Code (Act V of 1908), 
ss, 109 \c', 110. Ina suit toamend a scheme for the management 
of the Nursapuri mosque in Rangoon the trial Judge, Ormiston J., 
construed the term ‘f Nursapuri” to mean all sunni mahomedans 
who came to Rangoon from the taluk and the town of Nursapur 
situate on the Godavari river in South India and their descendants. 
On appeal the High Court remanded the case with a direction 
that the issue as to the meaning of the term “ Nursapuri ” should 
be retried upon oral evidence in addition to the evidence already 
on the record, and the finding reported to the appellate Court 
before it finally determined the appeal. Sen J. who retried the 
issue after remand gave the term a wider-meaning, v/z., all Telugu 
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speaking sunni mahomedans who came from the Andhra districts. 
of South India. The appellate Court accepted the wider inter- 
pretation, and allowed the appeal from the decree of Ormiston J. 
The applicants applied for leave to appeal to His Majesty in 
Council. Hcld, that (1) it was not possible to estimate in money or 
by any pecuniary standard the loss or detriment to the applicants 
and that the case therefore did not fulfil the requirements cfs. 110 
as to value, but (2) the dispute affected the religious sentiments, 
rights and privileges of a large body of mahomedans, and that 
the case was “a fit one for appeal to His Majesty in Covncil” 
within s. 109 (c) of the Civil Procedure Code. Radhakrishua 
Ayyar v. Swaminatha Ayyar, 48 LA. 313; Subhanv. Baburam, 
LLR, 52 All. 329— followed. (3) these were nol concurrent 
findings by the Courts, for the appcal was from the decree of the 
trial Judge, and not from the funding of the sccond Jrdge with 
whose view the appellate Court agreed, and (4 the constriction 
of the term “* Nursapuri" as crsed not in common parlance but in 
the deed of trust, if if was not an unmixed question of law, was 
not an unmixed question offact. Narendravath Dutta v Abdul 
Hakim, 55 LA. 380; Palaniappa Chelty v. Pandara, 44 LA, 147--- 
referred to. 
U Ba On v, M, A. Razak ee sus eae ”123- 


APPEAL To His MasEsty iN CounciL—Trial by jury by the High Court 
—Conviction, leave to appeal against— Letters Patent, cl, 39— 
Grounds for leave—Misdireciion, Irregularity— Fair trial—Duc 
administration of law—Grounds for leave to appeal aud groundsof 
the appeal—Judicial Committee uot a Court of criminal appeal 
or revicw—Charge to the jury—Judge’s opinion cf evidetice—- 
Criminal Procedure Code (Act V of 1898), s. 298 (2)—Improper 
admission of evidence. Where a person has been convicted and 
sentenced by the High Court at a sessions trial an application for 
a declaration that the case is a ‘fit one for appeal to His Majesty in 
Council lies under cl. 39 of the Letters Patent. B. KB. Ghosh v. 
Emperor, LL.R. 52 Cal. 197--referred te.. Leave to appeal is not 
granted except where some clear departure from the requirements 
of justice exists. Misdirection as such, even irregularity as such, 
will not suffice. There mustbe something which, in the particular 
case deprives the accused of the sibstance of fair trial and the 
protection of the law, or which, in general, tends todivert the due 
and orderly administration of the law into a new course, which 
may be drawn into an evil precedent in future. No leave to 
appeal can be granted where the grounds suggested cannot 
sustain the appeal itself, and the Privy Council will not allow 
ean appeal on grounds that would not have sufficed for the grant 
of permission to bring it. Ju re Dillet, 1887, 12 A.C. 459; 
dbrahin: v. The Kiug, (1914) A.C. 599—followed. The Judicial 
Cominiitee is not a Court of criminal appeal or of criminal review. 
Tt willnot interfere with the course of criminal law unless there has 
been such an interference with the elementary rights of an accused 
as has piaced him outside the pate of regular law, or within that 
pale ihere has been 2 manifest violation of the natural principles 
of justice. Aruold yv. King-Eiuperor, 41 14.149; Mehindar Singh 
v. King-Eniperor, LL.R. 13 Lah. 479—followed. A Judge in charg- 
ing a jury does rot fulfil his duly if he merely reiterates the 
evidence giver by the witnesses, and then leaves the jury to decide 
the case one way or another. He should direct the jury as to the 
weight which, in his opinion, ought to be attached to the evidence 
called at the trial; but he must at the same time let the jwy 
consider the facts for themselves, and form their own opinion as 
to the value to be affached to the evidence of the several 
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witnesses and the proper inference that ought to be drawn from 
the evidence as awhole. Improper admission of evidence which 
has in no way deflected the course of the trial is not a ground 
upon which leave to appeal can be given. Dal Singh v. King- 
Emperor, L.L.R. 44 Cal. 876—referred to. 


Scott v, KING-EMPEROR ... en on 


APPEAL To His MasgesTy 1n Councit—Subslantial question of law— 
Construction of a clause in the memorandum of association— 
Language plain and clear—Question of law must be reasonably 
debatable—Civil Procedure Code (Act V of 1908),s.110 Under 
s. 110 of the Civil Procedure Code it is incumbent upon the Court 
‘in a case where the appellate decree affirms the decree of the 
lower Court to be satisfied, before it burdens the Judicial Com- 
mittee of the Privy Council with the hearing of the appeal, that 
a question of law fairly open to argument, and not merely an 
alleged question of law, is involved in the appeal. The High 
Court on appeal. affirming the- decree of a Judge on the Original 
Side, held that the directors of a company had power under 
clause 3 (c) and (f) of the memorandum of association of the com- 
pany to purchase immovable property situate not only in Rangoon 
but also outside Rangoon, and that such power was clear and 
manifest from the language used. . The applicants contended 
that whether the directors had such power was a question of law 
that had arisen between the parties. Hcld, that no substantial 
question of law arose in the case and leave to appeal could not be 
granted. 


M. C. PaTai. v. H. G. ARIFF see eis eee 


APPELLATE SIDE RULES (CIVIL) OF THE HIGH CourT, RULE 50 ... 


APPLICATION FOR LEAVE TO APPEAL To HIS MAJESTY IN COUNCIL... 
APPOINTMENT AND REMOVAL OF GOVERNMENT SERVANTS BY SUBOR- 











DINATE AUTHORITY ape aes 
ARBITRATION, RULES OF NATURAL JUSTICE Ga eee 
ARCHAIC LAW OF INHERITANCE, Buppuisr Customary Law 
ARREST OF INSOLVENT BY CREDITOR ee eee 
BY POLICE OFFICER, RIGHT OF SELF-DEFENCE eas 
WITHOUT WARRANT was ess we 
“* ASSAULT,” SuCCESssion AcT, s. 306 a wee 
ASSESSEE’S APPLICATION FOR REFUND OF INCOME-TAK ae 
ASSESSMENT, MUNICIPAL, PROJECTING EAVES 
OF RICE-MILL”, oe eee os hiss 
ASSOCIATIONS, RULES AND DECREES, ENFORCEMENT OF eee 
ATTACHING CREDITOR. RIGHTS AGAINST RECEIVER IN INSOLVENCY ee. 
ATTACHMENT OF DIVIDEND. INSOLVENCY... ee 
MORTGAGED PROPERTY, MONEY-DECREE eee 
ATET CHILDREN OF SECOND WIFE, INHERITANCE wo eee 


AUTHORITY IN WRITING FOR ARREST ee ee ies 
AVOIDANCE’ OF INSURANCE POLICY a7 aus 


AWARD ENFORCEABLE AS DECREE, BURMA CO-OPERATIVE SOCIETIES 
_ RULES, 1931, Rute 15 a fe san a6 
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BENCH BOUND BY DECISION OF EARLIER BENCH OF THE COURT Ae 
BENGALEE MAHOMEDAN—Scheme of management of Mosque—Persous 


O 





of mixed descent—Retention of Indian language, dress and 
customs—Adoption of Burmese language and customs of Zerbadis— 
Eligibility as trustec. The scheme for the management of the 
Bengalee Suuni Mosque of Bassein provided that of the six 
trustees three should be Bengalees, and that the remaining three 
should be taken from among the members of other communities 
who worshipped at the mosque. The committee of appointment 
was to consist of six Bengalee Sunni Mahomedan worshippers 
resident in Bassein, and the remaining five were to be members 
of other communities who worshipped at the said mosque. The 
first trustee appointed by the Court was a Bengalee Mahomedan 
born of a Burmese mother. Acid, that a Bengalce Mahomedan 
of mixed descent, as long as he retained the use of the Indian 
language, dress, and habits, and moved in the social circle of 
Indians of pure blood, belonged to the Bengalee Mahomedan 
community, and was eligible for election under the scheme. 
When a descendant of an Indian male parent adopted the Burmese 
language and dress, and the customs of a Zerbadi, and associated 
with Zerbadis, he ceased to be a member of the Bengalee 
Mahomedan community. 


oss ABDUL Hamip v7, ABDUL AZIZ te #68 ove 
BHIKKHUS' ORDINATION Vows es ae axe ase 
: , Non-SUBMISSION TO THE THATHANABAING .,.. eS 
BILLS o¥ EXCHANGE Act (45 & 46 Vict. c. 61), s. 27 (3)... sae 
BOND IN FAVOUR OF Court, REGISTRATION ... ae ves 
Burma AcT VI oF 1922 < Sez ae - 


BURMA Co-OPERATIVE SOCIETIES RULES, 1931—--Award by an arbitrator 


—Enforcement of award as deeree—Society's claim for mortgage 


decree and sale—Simple money decree-holder as purchaser of the 


property—Objection by simple.moucy decrce-holder—Socieiv's right 
of sale—Remedy of money -decrec-holder _Under Rule 15 of the 
Burma Co-operative Societies Rules, 1931, an arbitrator decided 
that the 1st respondent and his wife should pay the appellant 
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society in three days a certain sum which they owed to the society ~ 


on a registered mortgage ; on default the mortgaged property was 
to be sold and the proceeds applied towards the debt. Under 
Rule 15 (4) the award, on application being made to the civil 
Court, was enforceable as a decree of such Court. Anapplication 
in that behalf was made, butthe 2nd respondent,.who iad obtained 
a money decree against the 1st respondent and his wife, and who 


had brought the property to sale and had purchased it, objected to. 


the application. The society applied for a re-sale of the property 
in execution. The executing Court dismissed the application, 
but ordered that the sale proceeds of the 2nd respondent’s decree 
should be rateably distributed. On appeal the Assistant ‘District 
Judge held that the arbitrator had no power to passa mortgage 
decree, Held, reversing the orders of the lower Courts, that the 
arbitrator did not Pass any decree, but had made an award which 
the Court could enforce as a decree ; that the society was entitled to 
execute the decree by sale of the property; that the 2nd respon- 
dent had only bought the right, title and interest of the debtor in the 
property subject to the mortgage; that he was not entitled to 
question the mortgage or the order for sale in execution proceed- 
ings ; and that he could do so only in a regular suit, 


YATHA CO-OPERATIVE SOCIETY v, MAUNG Po MYA see 
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BURMA FERRIES. ACT {BURMA AcT II oF 1898}, ss. 15, 27 
‘BurMA GAMBLING ACT (BURMA ACT I 1889}, ss, 6 (Z) (6), 11, 12 
Burma Municipat Act (BuRMA Act III oF 1898}, s. 62 (1}-{A) (8)... 


‘BURMA MusicipaL Act (Burma Act III oF 1898 anp V oF 1933), 
S. 142 (RENUMBERED 8, 195), S. 148 (RENUMBERED §, 202) 


BURMA VILLAGE AcT (BURMA AcT VI oF 1907}, ss. 10, 28—Comiplaiist 
against headman—Sanction of Depuly Coimnrisseoncr for prese- 
cution—No duty of magistrate to procure sanction —Magistrate's 
right to determine whether sanction necessary—Magistrate’s discre- 
tion—Non-interference by Deputy Commissioner or Districé 
Magistrate. The meaning and effect of ss. 10 and 28 of the Barma 
Village Act, 1907, is that no Court can entertain a complaint against 
a headman in respect of any act or omission punishable under 
s. 10 unless the prosecution has been instituted with the sanction 
of the Deputy Commissioner, notwithstanding that the complaint 
may also disclosé offences punishable under some other law. 
Maung Po Thit v. Maung Pyu, 1.L.R. 8 Ran. 654; Nga Tun Lin 
v. King-Emperor, 4U B.R. 101 ; Quecen-Empress v. Nga Cheik To, 
{1893-98) P.J.. 397; Shwe Yi v. The Crown, 1 L.BR. 336— 
referred to, Xt is not the duty of a magistrate to obtain the 
requisite sanction to prosecute a person against whom a charge 
has been preferred ; but it is both his duty and his exclusive right 
to determine whether sanction to prosecute the accused is neces- 
sary:or not. In the exercise of his judicial discretion in the 
matter neither the Deputy Commissioner nor the District Magis- 
trate can have any legal justification or excuse for attempting 
himself to influence the decision of the magistrate, or for calling 
upon the magistrate to explain his conduct, Vellu Thevar v. King- 
Emperor, 1.L.R. 10 Ran. 180—referred to. 


SEIN THA U v. MAUNG KYAW*KHINE * 


“BURMESE CUSTOMARY -LAW--Divorce —Arrangements as regards 
children and property—Purents’ discretion—General custom as 
to division of property and children—Loss of succession rights— 
Resumption of filial rclationship—Evidence—tics of affection not 
enough—Taking back into the family. On a divorce taking place 

_ between a Burmese Buddhist couple the children of the marriage 
are bound by the arrangements the parenis choose to make, 
The parents have an unfettered discretion to decide how their 
property shall be divided and with whom the children shall 
live. Ma E May v, Maung Po Mya, 11 B.L.R. 316; Ma Tin U 
vy. Ma Ma Than, 1.L.R. 5 Ran. 359; Mua Yi v. Ma Gale, 
6 -L.B.R. 167 ; Mi San Mra Rhiv. Mi Thaw Da U,1 L.B.R. 161; 
Mi Thaik v. Mi Tu, (1872-92) S.J. 184—vreferred to. On a divorce 
the general rule is that the daughters live with the mother 
and the sons with the father, with the result that the daughters 
lose their right. to succeed to their father’s property and the 
‘sons to their mother’s property. Ma Tin Uv. Ma Ma Than, 


LL.R..5 Ran. 359; Mi Thaik v. Mi Tu, (1872-92) S.J. 184—- 


referred to The lost right may be recovered, but that depends 
entirely on the will of the parent concerned. A daughier who 
‘has lived with her mother since the divorce of the parenis is 
not to be regarded as an heir of her father simply because she 
and her father have remained on terms of affection and she 
has continued to visit him. In such a case the daughier must 
establish that the father took her back into his famiiy, and 
accepted her as one of the heirs. Ma Sein Nyo v. Ma Kywe, 
{1892-96) 2 U.B.R. Buddhist Law, Inheritance, 159—referred to. 


Ma CHIT May v. MA Saw SHIN 
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SBURMESE CustoMaRY Law—IJuteritance —Kittima sons—Adoption after 
death of wife—Out-of-time grandchild—Manukye X, 15, 66. A 
Burmese Buddhist was survived by two kittima sons whom he 
had adopted after the death of his wife, also by a grandson, the 
son of a daughter who died before her parents. No other child or 
grandchild of the marriage survived. It was contended for the 
grandson (1) that he was entitled to his grandmother's half share 
in the common property of the marriage ; (2) that in the half share 
of the deceased he was entitled under Manukye X, 66,to double 
the share taken by each kittima son, and that the same applied to 
his grandmother's half share if his first contention failed ; (3) that 
although he was an “ out-of-time grandchild” Manukye X, 15, did 
not reduce his share to a quarter of that which his deceased mother 
would have taken, as the text applied only between relations of the 
whole blood. Held, rejecting each of the above conten'ions, that 
the grandzon took a one-twelfth, thal is a quarter of a third, share 
of the deccased’s estate, and each Afitiia son an cleven-twenty- 
fourth share. 


corer HAP tne 


Maunc Sem SHWE v, Mauna Suin Gyr ine Oe (A 


BurRMESk Customary LAW Polvdaiious hushand—Children by Ist 
wife, none by 2nd wife—Husband living and working with Jud 
wife—Death of hiusband—Clain by orasa son by Ist wife te 
share iu the Nnapazon. of lhe father’s Zud amarriage— Archaic 
law ef tuberitance—Moderu condétious and customs -—Orasa's 
claim, origin, cirenmstances and exlent--Dhammathats—Case- 
law. A Burman Buddhist hud two wives. He had children 
by the first wife but none by the second, He lived and worked 
with the second wife. Held, (Mya Bu J. dissenting) that on 
his death, the orgsa son, a child by the first wife, is not entitled 
te any share in the property jointly acquired by his father and 
the second wife. Per Pag, C.J.—Burmese customary law of 
inheritance as set forth in the Dhannuathats is not strictly 
speaking a system of Jaw, but a congeries of decisions which 
are usually pronouncements ad hoc upon particular cases as they 
have:arisen, and which for the most part do not purport to be 
determined pursuant to any gencral or guiding principle. Much 
-of this ancient law has become anachronistic, and the Courts 
in Burma from time to time in recent years have restatéd the 
‘common-law of Burma in the light of the new conditions of 
life that have came into being, discarding as obsolete ancient 
rules that no longer accord with the modern outlook or the 
habits of the people. The present customs are a safer guide 
than the little known laws of the Dhammathats, Mating Kywe 
vo Ma Kyin, WAR. 8 Ran, 416--veferred to. In patriarchal 
days the orasa who was normally the eldest son or daughter of 
the family sfood towards the other members of the family in 
doce puventis, The orasa lived with them and helped in’ the 
management of the family affairs. Under modern conditions it 
has heen judicially determined that the orasa need not live 
with the rest of the family or take part in the acqvisition of 
the family property. Ma dye Yiu ve Ma Mi Mi, LULR.7 Ran. 
SO9-—-referred to. Nevertheless the Courts have allowed the. 
erasa to receive one-fourth of the whole family estate belong- 
ing to the orasa’s parents when, if the erase is a son, (1) his 
father dies ar (2) if his mother dies and his father remauries ; if 
the orasa is a daughter, (1) her mother dies or (2) if her father 
des and her mother renarries. Ma Hla U y. Maung Shwe 
Vu, ELAR. I Ran, 370; Ma hein ve Ma Mya, LER. 7 Ran. 
193; Maung Dwe v. Khoo Haung Shein, LLR. 3 Ran. 29; 
Maing Pe Rin v. Maung Tun Yin, LL.R, 4 Ran. 207; Maung 
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Sein Thwe.v. Ma Shwe Yi, 10 L.B.R. 396—referred to. The 
orasa is given this preferential share ‘on the supposition that 
on the happening of the events the family to which the orasa 
. belongs is no longer integrate, and he becomes the head of the 
family. If the orcasa’s father, the orasa being a son, remarries on 
the death of bis mother, the orasa as such has no right on his 
father’s death to an orasa’s share in the Iuapazon of his father’s 
second marriage. Ma Nycin E v, Maung Maung; 1.L.R. 3 
Ran, 541—referred to. The orasa qué orasa is entitled only to 
a preferential share in the property of his own parents, aid 
therefore cannot claim a share of the Auapazen acquired by 
reason of the marriage of his father wiih another woman in 
his mother’s life-time, The essential conditions which gave 
rise to the orasa’s ‘claim according to the Dhanmathats are 
absent in the appellant’s case. Ma Niv. Ma Shwe Pu, LL.R. 
8 Ran. 590—referred to. Per Mya Bu, J.—(1) By a man 
marrying two or more wives at the same time only one family 
is constituted irrespective of whether all the wives live together 
with the husband or not; (2) the wives have the right of 
inheriting the husband’s estate upon his death even though 
they were not living with the husband. at the time of the 
acquisition of the property forming the estate. Ma Thein Yin 
v. Maung Tha Dun, LL.R. 2 Ran. 62; Mi Ka v. Ma Thet, SJ. 
6; Mi Mev, Mi Shwe Ma, (1910-13) U.B.R. 111—referred to. 
(3) the children of the wives who. predeceased the husband 
also have the right of inheriting such estale though their mother 
was not living withthe father at the time of the acquisition of 
the property forming such estate, Ma Gyaw v. Maung Kywin, 
(1892-96) 2 U.B.R. 176—referred to. Ma Niv. Ma Shwe Pu, 
LL.R. & Ran. 590—dissented from. (4) the orasa son of a 
polygamous husband and his earliest married wife is the crasa 
son not only of himself and that wife but of himself and all the 
wives; (5; in a monogamous family the orasa son has the 
right to claim a quarter share.from the mother on the death of the 
father ; and for him to qualify for his special rights joint living 
with the widowed mother or active assistance in her duties 
is unnecessary. Kirkwood v. Maung Sin, 1L.R, 2 Ran 693; 
Ma Aye Yinv, Ma Mi Mi, V.L.R.7 Ran. 500; Ma Ev. Maung 
Shave Kaing, LB, PJ. 520; Maung Dwe v, Khoo Haung Shein, 
LL.B, 3 Ran, 20; Maung Sein They, Ma Shwe Yi, 10 LB. 
396; Maung Shwe Thwe vy. Ma Saing, (1897-1901) 2 U.B.R. 135 
—rcferred to. (6) with the exception of the separate properties 
of the wives of a polygamous husband other than the orasa son's 
own mother the grasa son of a polygamous husband and his wives 
is entitled to the same rights as the ovasa son of a monogamous 
family upon his father’s death. The Dhammathats support 
this proposition which is not inconsistent with the prevailing 
customs among the Burmese Buddhists. Per BAGULEY, J.— 
Although there is authority for the proposition that when there 
are several wives but only one son the son shall be deemed the son 
of all, it is not specifically laid down that he is to be regarded as 
the orasa son of all the wives, and thereby entitled to an orasa’s 
share in all the hnapazon property of all the marriages to which. 
his father is entitled at the time of his death. Maung Po- 
An v. Ma Dwe, I.L.R. 4 Ran. 184—referred to. It is the spirit 
of the Burmese Buddhist Law that when a man marries several. 
wives and keeps up separate establishments, the children of one 
wife are not entitled to share in any property which their father 
may hold jointly with any of the other wives. In the absence 
_of direct authority the orasa, therefore, is not entitled as a 
special case to share in such joint property. Per Mos.ey, J.—It. 
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is necessary for the orasa, in order to claim a special share in 
the family property, to help in the acquisition of the joint 
property, Under modern conditions the condition of joint living 
may be dispensed with, but there must be some sort of filial 
assistance. Kirkwood v. Maung Sin, 1.L.R. 2 Ran. 693—referred to. 
Ma Aye Yin vy. Ma Mi Mi, \.L.R. 7 Ran. 509—dissented from. The 
claim of the orasa son is limited to his share in the jointly acquired ~ 
property of his own parents. If the orasa son’s mother died before 
the second marriage of his father, the orasa has no right to an 
orasa’s share in the Anapazon of the second marriage. Ma Nyein E 
v. Maung Maung, 1.L.R. 3 Ran. 549— referred to. A claim likethe 
appellant’s has hitherto been unknown and is opposed to Burmese 
custom. The Dhammathats do not lend countenance to the 
appellant’s claim. Ma Shwe Mav Ma Hlaing, (1892-96) 2 U.B.R. 
145—referred to. Per BA U, J.—Having regard to the history of 
the word “‘orasa ” and the preseul social condition of the Burmese 
people the appellant's claim fails. The earliest writers of the 
Dhanmathats used the term only in connection with a family con- 
sisting of a husband and wile united with parental sanction: and 
tholr children, and not in connection with the family of a poly- 
gamous husband, The tater Dkammathats recognize as orasa the 
son of a second or third wife of equal status of a polygamous 
husband, provided he is competent to assume his father’s office, 
when the son of the chief wife is notsocompetent. The Dhamma 
alone gives such a son an erasa’s share out of the parental estate. 
But in order to carn (hi. share all the conditions mentioned in the 
Dhammathat have to be fulfilled, and these are absent in the 
present case. Kirkwood v, Maung Siu, TLR. 2 Ran. 693; 
Ma HAuin Bein v. U Shwe Gon, 8 1.BR. 1; Mi Kin Gale v 
Mi Kin Gyi, (1910-13) U.B.R. 42—referred to. 
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BURMESE CustoMarY LAW—Step-parent's payin property—Slep-parenl’s 
. own.children surviving parent —Alet children of the second wife— 
Claim of atet children to payin property of step-parent— Nanukye 
Dhammathat aud modern customary law, According to Burmese 
customary law in a case in which a step-parent dies with children - 
of his own surviving him the atet children of his second wife are 
not enlilled to share in the payin of the step-parent. P married Y, 
the children of that marriage being the appellants. After Y' ° 
death P niarried 7, a widow with children who are the respon- 
dents, 7 predeceased P, there being no issue of the marriage.. P 
brought to his second inarrlage with T payin property and also 
acquired property-after 7's death. Tbroughtno payin p,operty to 
her marriage with ?, and neo inheriled lettelpwa or hnapazon were 
acquired during the marriage of and 7. On the death of P the 
children of 7 claimed a share iu P's property. Medd, that the 
children of 7 were not entitled to any share In the payin of Por in 
tho property nequired by bine after thelr mother’s death, Aa Nyein 
v, Ma Than Ging, 3ULB RR. 247 5 Maung Po Aung v Maung Kha, 
LEAR, 6 Ran. 427 5 San Pe vy, Ma Shwe Zin, OL. BERN76 referred 
to, Authority of the Afanukve and the effect of changes in ccstom 
discussed, Ma Hain Buin v. U Sine Gon, 8 L.B.R.1 Ma In Than 
v. Maung Saxe Ula, S.J..8, 103- referred to. 


Ma HNIN ZAN 7, MA MYAING ss sins 487 
BUASINEKS, USK OF VILASAM BY CHETTIAR nee see ese 37 


Cauan ov ACTION--Suit in High Couri—Leave of the Court—Letters 
Patent, el 10---Rules and Orders, Original Side, Rules 8 and 25— 
Application is set aside leave --Limitation—ltusolvency petition filed 
tn lyxtrict Court - ~ Dismissal of insolvency petition by High Court 


3 : 
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on appeal—Iujury to plaintiff's credit in Rangoon—Part of the 
cause of action tn Rangoon, The plaintiff, who was a banker and 
money-lender carrying on business in Rangoon and elsewhere, 
sued the defendants in the High Court to recover damages alleged 
to have been suffered as the result of the malicious filing of a peti- 


PAGE 


tion in insolvency by the defendants against the plaintiff in the . 


District Court of Mandalay. Theinsolvency petition was admitted 
by the District Court, but on appeal it was dismissed by the High 


Court ‘The plaintiff orally applied for and obtained the leavg of- 


the Court to file the plaint under cl. 10 of the Letters Patent and 
Rule 25 of the Rules and orders relating to the Original Side of the 
Court. No notice was required to be and none was, in fact. issued 
to the defendants in respect of the application. More than a 
month later the defendants applied to the Court to set aside the 
order granting special leave on the ground thatno part of the cause 
of action arose in Rangoon. The plaintiffs contended that the 
application was time-barred, Held, that (1) Rule 8 did not apply 
in the case of an ex-farte order of this nature, and the Court had 
full power to revoke at any stage leave granted to a plaintiff to file 
asuit,on proper cause being: shown; Kessowji v. Luckmidas, 
LL.R. 13 Bom. 404; Secretary of State for India in Council v. 
Paliram, 1.L.R. 59 Cal. 150—vreferred to. (2) the dismissal of the 
insolvency petition was part of the cause of action, and as the 
petition was dismissed by the High Court part of the cause of 
action did arise in Rangoon. Further the plaintiff pleaded that he 
had suffered injury to his credit and reputation in Rangoon. This 
was also part of the cause of action. Cooke v. Gill, 8 C.P.D. 107 ; 
Read v. Brown, 22 Q.B.D. 128 —referred to. 


Diwan BAHADUR A.M.M. MuRuGAPPA CHETTIAR ¥. 


N. C. GALLIARA a ao a Be 
CAUSE OF ACTION, SURVIVAL OF ON DEATH ee eh 
CARRIAGE OF PASSENGERS, “ Points” a 


CHARGE To JURY, JUDGE’s OPINION OF EVIDENCE 
CHETTYAR MONEY-LENDER, PAWN-BROKER’S LICHNSE rr 
ee. SYSTEM OF ACCOUNTING, INCOME-TAX 


CHETTYAR USAGE-—Business by use of vilasam—dAgeut's name after 
initials—Rights aud liabilities of principal on instruments signed 
by agent—Negotiable instrument, right or liability of a person on— 
Personal liability of executant, It isa well-known and settled 
usage of Chettiars in India and Burma that they carry on business 
under names made up of a series of initials (vilasam) to which the 
local agent Bee his name. This is the ordinary way in which 
documents are signed by or on behalf of a Chettiar business man 
or firm, and the principal can sue or be sued on such documents. 


“M.V. Maya Nadan v. Arunachalam Chettiar, Ap. No. 190 of 1923, - 


H.C. Mad. ; Mungumal Jessa Singh v. ALY.R.C.T. Firm, 4 M.L.T. 
390—referred to. In the case of a negotiable instrument the 
question as to who is the person entitled to sue or be sued on the 
instrument depends upon the construction of its terms. Where 
in the body of a promissory note a spscified person purports to 
contract in his personal capacity, and not a firm or the agent of a 
firm delineated by a vilasam or otherwise, then such person him- 
self is liable and not the firm. P.R.M.P.R. Chettyar v. Muniandt 
Servai, LL.R. 10 Ran. 257 : Ramgopal v. Sen, 1.L.R. 54 Cal. 380 ; 
Sadasuk Jankidas v. Sir Kishen Pershad, 46 1.A. 33—referred to. 
S.R.M.C.T.S.S P.A. Firm v. V.K.M.K., C.R. No. 356 of 1932, H.C. 
Ran.—dicta explained and disapproved. : 


K.S.A.V. *CHETTIAR FiRM v. MAHMOO see 


330 
385 

619 

141 

32 

231, 243 


87 


GENERAL INDEX. XXXV 




















PAGE 
‘CHIEF JUDGE, RANGOON SMALL Cause CoURT, MUNICIPAL ELECTION 310 
-CHOICE OF ROUTE AND TIME, COURSE OF WORKMAN’S EMPLOYMENT 503 
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Goaxizante OFFENCE -- Power of arrest restricted to District Superin- 

leudent of Police—Further requirements for arrest without 
warrant-—Burma Gambling Act (Burma Act I of 1889), ss 6 (1) (bi, 
41, 12—Criminal Procedure Code (Act ¥ of 1898), s. 4 (f) Process 
Fee Rutes, 1923, Rule 18 (b) (2). Under the provisions of s. 6 (Z) 
(6) of the Burina Gambling Act the only police officer who may 
arrest: without warrant a person for an offence under S. 11 or 12 
of the Act is-the District Superintendent of Police, and then only 

if he has received credible informationgor has other sufficient 
rounds for believing that the place is used as a common gaming 
house and furthermore, has recorded in writing the information 
or the grounds of his belief, Under such circumstances cases 
wnier ys. PL and 12 of the Burma Gambling Actare not cognizable, 
and the accused must pay process fees for the issue of summonses 
lo tix witnesses. Balabal Shah v. Carak Nath Choudhry, LER. 
24 Cal. OOb; Entperer v. Chaudsi Bawoo, LL.R. 49 Bom. 262— 
followed, Lanperer v. Abasbhai, 1.L.R. 50 Bom. 344; Queen- 
Enipiess v, Deodhar Singh, VLR. 27 Cal. 144-—cousidered, 

Thewan Plvax ov. IING-EMPEROK coe ; ens 0 gas 130 


COGNIZAULY, OFEENCE- Power of arresé without warrant not unquali- 
fied Officer acting independcutiy--Subordinate officer deputed by 
superior officer to carrest—Authorily in writing necessary— 
Authority lobe shown lo arrested person—Criminal Procedure Code 
(4el V of 1898), ss, 54, 50—Bona fide but unauthorized arrest by 
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police officer—Right of private deferice. S. 54 of the Code of. 
Criminal Procedure does not give an unqualified power in all cases 

. lo any police officer to arrest, without an authorization in writing 
a person concerned in a cognizable offence, The provisions of s. 
54 are limited by those of s. 56 of the Code, A police officer may 
without a warrant arrest any person concerned in a cognizable 
offence, provided the officer is acting on his own initiative, or 
iridependently in the course of his duty. But where a subordinate 
police officer is not acting independently, but is merely crefated 
by a superior officer to arrest someone Cuncerned in a cognizable 
offence, he must be given his order in writing by the superior 
officer, specifying the person to be arrested and the offence or 
other cause for which the arrest is to be made. The subordinate 
officer must notify to the person to be arrested the scbstance of the 
order and, if so required by such person, show him the order. 
Queen v. Sheik Emoo, (1869) W.R. (Cr. Rulings! 20—referred to. 
Where a police. officer acting bona fide under colour of his office 
arrests a person but without authority, the person so arrested has 
no right of self-defence against the officer. Qucen-Empress -v, 
Dalip, LL.R. 18 All. 246—referred to, 


MonaMen Ismait v. Kinc-EMPEROR oe Pry 754- 


Common INTENTION—Criminal act—Commou intention a question of 
fact in each case—Fatal stroke by one of the party—Liability of the 
rest—Presuniption of law or fact—Inference from evidence— 
Robbery with murder—Use of firearms—Common intention to 
murder —Penal Code (Act XLV of 1860), s. 34. Whether or not 
a criminal act is done by scveral persons in furtherance of the 
common intention of all within s. 34 of the Indian Penal Code 
is a-question of fact to be determined on a consideration of 
the facts in each case ; and the common intention may. be 
inferred from the circumstances disclosed in the evidence, and 
need not be the subject of an express agreement between the 
persons concerned. In combinations of this kind a mortal. 
stroke, though given by one of the party is deemed in the eye 
of the law to have been given by cvery individual present and 
abetting. The person actually giving the stroke is no more 
than the hand or instrument by which the others strike. 
Barendra Kumar Ghosh vy. Entperor, VLR. 52° Cal 197 ; 
Emperor vy. B. BK. Ghosh, 38 C.LJ. 411 ; Emperor v. Irshad 
UHah Khan, LL.R, 55 Al. 607.; Emperor v. Ranchhod, 1.L.R. 
49 Bom. 84; Nga E v. Kiug-Emperor, 1.L.R. 8 Ran. 603; 
Nga Po Kyone v. King-Emperor, 1.L.R. i1 Ran. 359-—followed. 
There is no presuntptio facti or juris in such cases ; the question 
of fact depends not upon a legal presumption, but upon the 
inference that the Court draws from the evidence adduced at 
the trial. King-Emperor v. Nga Nyanu Gyai, Cr. Ap. No. 91 of 
1926, H.C. Ran.; Sanlaydo v, King-Emperor, Cr. Ap. No. 355 
of 1933, H.C. Ran.—considered. The ascription of a common 
intention to add murder, if necessary to robbery, is not easily 
avoided, where all, or some to the knowledge of the rest, of 
those engaged in the enterprise are found to have carried 
firearms and firearms have been vsed with fatal effect, 
Emperor vy. Barendra Kumar Ghosh, 38 C.L.J. 411—referred to. 


Konc-EMPERKOR v. NGA AUNG THEIN wis ass 210° 
CoMPANY IN LIQUIDATION, PARTIES TO SUIT... one ex 256- 
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COMPROMISE OF SUIT, ADVOCATE’S AUTHORITY a we 319% 
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CONSUMER OF ELECTRICITY, LIABILITY FOR INJURY se ose 
CONTINUING WRONG, SEIZURE BY ATTACHMENT eee © See 
‘CONVEYANCE OF LAND IN SATISFACTION OF DEBT, STAMP DuTY evs 
CONVICTION AT SESSIONS TRIAL BY High CouRT, APPEAL aga 
CerPoraTion, DEFAMATION OF ae wes oe ee 
CoURT-FEES HeT (VII oF 1870), 5. 4 i #3 ise 


CouRrT-FEES—Appeal from judgment ou Original Side of High Court— 
Stamp en memorandum of appeal—-Court-fees Act {VII of 1870), s. 
4~--Power of the High Court to levy court-fees—~—Government of India 
Act, s. 107 'e\— Indian High Courts Act, 1861 (24 & 25 Vict., c. 104), 


“s, 1S—Original Side an integral part of High Court—Letters © 


Patent, cl. 35—High Court notification, dated 29th May 1924— 
Erronconus preamble in statute -Operative part of statute, The 
Court-fees Act, 1870, does not apply to cases coming before the 
High Court in the exercise of its ordinary original civil jurisdiction, 
or hy (he exercise of its jurisdiction as regards appeals from judg- 
mente passed in such cases. The power to levy court-fees on 
apni fronn the Original Side is not conferred by the provisions 
of é, 107 (©) of the Government of India Act or by s. 15 of the 


fidian High Couwds Act, 1861. The powers conferred by those © 


chachnents rakite to Courts subordiaate to the High Court, and 

“the Original Side of the High Court is not a subordinate Court ; it 
in an integral part of the High Court. RAMV.RM. Chettyar v. 

BY Fir, WER, 12) Ran. S48. referred to. Mahomed Ishack 
Sahib vy, Mahomed Moideen, WLR. 45 Mad, 849—considered. The 
High Court has {tH power to regolale its own procedure, ‘This 
power ly conferred by chime 35 of the Letters Patent. The power 
tomike regulations for procedure necessarily includes the imposi- 
flan of fee and the collection of (hein. In the exercise of this 

_ power the High Court has issued a notification dated the 29th May 
1924, requiring memoranda of appeal from judgments passed on 
the Original Side to be stamped. The facl that the notification 
purports lo be made pursuant to the provisions of s, 107 (¢) of the 
Government of India Act, 19/5, does not affect its validity. 
Preambles and recitals in statutes do not control the operative 
ae ff the datler are clear and unambiguous. Bentley v. 
Kotherhant & Kimberworth Local Board of Health, 4 Ch.D. 588 ; 
Crowder vy, Stewart, 16 CHD, 36; Mopgridge v. Clapp, (1892) 
4 Ch.D, 382 5 Powell vy, Kempton Park Racecourse Co., Ltd., (1899) 
AG. 1435 Saline vy. Dancaiube, 1b AC, 027 —referred to, 
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MINAL PROCEDURE Cope (AcT V or 1898), ss. 123, 415 
MINAL PROCEDURE Cope (ACT V oF 1898), s. 145—Order by 


magistrate as to possession of immovable property—Subsequent - 


proceedings before another magistratc—Parties and property the 


same—Alteration of first order—Jurisdiction. Where a magis> 
trate having jurisdiction has passed. an order regarding immov- 


able property under s. 145 of the Criminal Procedure Code . 


- another magistrate has no jurisdiction to alter such order in a 


subsequent proceeding between the same parties under the same 
section and relating to the same property. An order under s. 145 
(6) of the Code is final and conclusive unless and until the High 
Court sets it aside, or unless and until such order has otherwise 
been vacated in due course of law or ty agreement between the 
parties. Parbat Charan Roy v. Chowdhuri, 1.L.R. 35 Cal. 350— 
referred to: j : 


U Tat Ha v. Maune Near st ese ee 


CRIMINAL PROCEDURE CopE {Act V oF 1898), ss. 162, 172 ; eas 
CRIMINAL PROCEDURE Cope (ACT V oF 1898), ss. 162, 537—Statement 


to police officer— Mode of user—Purfose of Court in referring to 
statement—Variations, detection of—Acctsed’s right to use state- 
ment—Time of applying for copy of statement—Exclusion of 
portion of statement—Error of Court not vitiating trial, Under 
s. 162 of the Code of Criminal Procedure a statement made by a 
person to a police officer in the course of an investigation, whether 
oral or reduced to wriling, cannot be used for any purpose, except 
on .the request of the accused or his. advocate. A Judge or 
Magistrate has no authority to look at the police papers unless 
requested to do so by the accused or his advocate. The purpose 
for which the Court refers to the statement is in order to see 
whether any part of the statement ought to be excluded under the 
second proviso to the section, and not for the purpose of deciding. 
whether there is in the statement material for cross-examination 
of the witness in the manner provided by s. 145 of the Evidence 
Act. Subject to any part of the statement being excluded under 
the second proviso to the section, the accused is entitled to a copy 
of the whole of the statement to the police. Chedi Prasad Singh: 
v. Emperor, 102 LC. 773; Emperor v. Bansidhar, 1.L.R. 53 
All. 458; Jhari Gope v. King-Eimperor, ¥.L.R. 8 Pat, 279 ;. 
Madari Sikdar vy. Emperor, 1.L.R. 54 Cal. 307 ; Nekram v. 
Emperor, 129 1.C. 267 ; Ramgulam v. King-Emperor, 1.L.R. 7 
Pat. 205—referred to. Itis not for the Court to decide whether 
there is any variation between the statement in examination-in- 
chief and the statement recorded by the police. Subject to the: 
power of the Court to disallow any question which does not fall 

within the scope of s 145 of the Evidence Act, it is for the 
accused or his advocate to decide in what manner and to what 
extent he will use the statement for the purpose of cross-- 
examination, so long as he conforms to the provisions of s. 145. 
Bana Singh v. King-Emperor, LL.R. 6 Ran 137—considered.. 
The accused may apply for a copy of the statement of a witness. 
to the police at any time after the witness has entered the witness 
box, and if necessary the cross-examination must be adjourned 

until the copy is supplied. The Courtshould exclude from thecopy 
suppliedthat portion (if any) of the statement (a) whichis irrelevant, 
or (6) the disclosure of which is unessential in the interests of 


justice as well as inexpedient in the public interest. Nga Po Chou _ 


v. King-Emperor, LL.R. 4 Ran. 356—cxdlaised. Wa mandatory 
provision of the Code of Criminal Procedure is infringed that does 
not of itself thake it necessary to hold that the Court must have: 


* 
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filled in administering justice fo the accused. Abdul Rahman v. 
King-Emperor, UL. 5 Ran. 53; Devidas v. The Crown, LL.R. 
10 Lah, 794 ; ck pied v. Barmha Singh, LL.R. 54 All, 1002 ; 
Kanperor vy, Navinahomed, UR. 54 Bom. 934; In re Ramaraja, 
LL. 53 Mad, 937-~referred fo. Where the error does not 
affect the jurtsdiction of the Court or it has not caused a failure 
of Justice, the provisions of s. 537 of the Code come inte. play, 


nnd such error does not vitiate the trial. Emperor v. Bechu, 


LER. 45 Al, 124 ; Subralmania v. King-Emperor, LL.R. 25 
Mad. 61-—re ferred to. 


Noa U Kuise v, Kinc-EmMppror ... ine vig 
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DRATH, Cauiens or Action suRVIVING a i a 
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DENTOR'S ABILITY Pu PAY. INSOLVENCY en ne a 
“DROREIMOLDER FOR MONEY, BoRMA Co-opERative SocIETIES 
: Rurws, 1934 ,,,- Fait ws ues 


cotmiimncainmcenen OF WYRM. ATTACHMENT OF DIVIDEND, INSOLVENCY 


DeraMation-- Prosecution by Corpoyation—Defamation of Corporation, 
* glements ofe Corporation has uo personal .reputation—De novo 
telal, right of accused fo demand---Non-cognisable case—Order 


divecling payment by accused of process-fecs and witnesses’ 


eapeniesenGrind nit] DProcedive Code (Act V of 1898), s. 350 (1), 
-proviio (a, The applicant published a pamphict adversely 
orllivlelay certatia Pa on ofa Munlylpal Committee. It was 
malnly an alfaek on eerfali fadividual members of the Committee, 
and the Commillee ae such suffered no damage. The President 
af the Committee on behalf of the Conmitles prosecuted the 
applicant for defmimtilon, In the course of the trial the trying 
wagislrale was traneerred, aud was succeeded by a new magis- 
rate, who declined to grant the applicant's request for a de nove 
trial untesd the spplicant deposited process-fees and witnesses’ 
expences for resunmioning the prosecution witnesses already 
eximmlned. eid, that the right of an accused person to demand 
ade nove trial on a new magistrate succeeding the original magis- 
{rate Is a siatufory right, which cannot in a non-cognisable case 
be defeated by ordering (hat the accused shall deposit process-fees. 
and witnesses’ expenses before the witnesses already examined 
before the first magistrate are re-summoned, Held further, that 
a Corporation has no reputation apart from its property or trade. 
K cannot malitain an action for a libel merely affecting personal 
repulallon, The words complained of, to support a prosecution, 
must reflect on the management of its business *and ‘must 


XXXiX 


PAGE 


1 
540 
764 


225 
141 
297 
104 


104. 
289 
525. 
385 
369 
717 


343 
703, 722 


xl | GENERAL INDEX. 


PAGE 
injuriously affect the Corporation, as distinct from the ixidividuals | 
who compose it. They must attack the Corporation in its method 
of conducting its affairs, must accuse it of fraud or mismanagement, 
or must attack its financial position. A Corporation cannot bring 
a prosecution for words which merely affect its honour or dignity. 
Proceedings quashed. Metropolitan Saloon Omnibus Co, v. 
Hawkins, 4 H. & N. 87 ; Mayor etc. of Manchester v, Williams, 
(1891) 1 2 B. 94 ; Slazengers, Ltd. v. Gibbs & Co., 33 T.L.R. 353 
South Hetton Coal Co., Lid. v. North-Eastern News Association, 
Ltd., (1894) 1 Q.B. 133 —referred fo, : 
Mavne Cuir Tay v, Maune Tun Nyon | aes Fc 297 
DELEGATION RULES, 1926, RULE 4 , searette . bes 540 
DELIVERY ORDER FOR RICE, SIGNED as “ O.K.” ‘ oe 256 
DE NOVO TRIAL, RIGHT OF ACCUSED TO DEMAND a ar 297 
. DwamMMaTHAts, CHANGES IN CUSTOM mrs aoe vee 412, 487 
DISCHARGE, SUSPENSION OF, INSOLVENCY ase es ios 355 
‘DISCRETION OF COURT, REFERENCE TO POLICE PAPERS eee 570 
DIsMISSAL OF COMPLAINT. SUIT FOR MALICIOUS PROSECUTION we 164 
District CourRT. ADJUDICATION ORDER ON APPEAL, SECOND g 
- APPEAL ... we aus ‘ oes ae 717 
“ DIVIDEND NoT LESS THAN FOUR ANNAS IN THE RUPEE” ... ae 355 
DIVORCE. BUDDHIST PARENTS’ DISCRETION AS TO CHILDREN ae 


EASEMENTS —Implied easements—Grant of part of a tenement—Quasi 
easements that go with the grant—Three contiguous houses with 
one owner —Use of path at back for carriage of night soil buckets— 
Sale of two houses—Right of user of the path by the purchaser. 
On the grant by an owner of a tenement of part of that tenement 
as it is then used and enjoyed, there will pass to the grantee all 
those continuous and apparent easements (which are quasi ease- 
ments) or, in other words, all those easements which are necessary 
to the reasonable enjoyment of the property granted, and which 
have been, and are at the time of the grant, used by the owners of 
the entirety for the benefit of the part granted, In such a case it 
is a grant of an easement by implication, Hansford v. Jago, 
(1921) 1 Ch.D. 322; Pearson v. Spencer. 3 B. & S. 767 ; Pwlibach 
Colliery Co, v. Woodman, (1915) A.C. 634; Wheeldow v. Burrows, 
12 Ch.D. 31—referred to In 1910 there were three houses which 
were contiguouse and belonged to one and the same owner. The 
houses faced a public road, and there was a path at the back 
running sovth to north and then west to east which was used by 
the owner for the carriage of night soil buckets of the three houses 
on to the public road where conservancy carts took the night soil 
away. In 1923 the owner sold the houses to the south to a 
woman who mortgaged them to the respondent, and he became 
the purchaser thereof at a Court sale in execution of his mortgage 
decree. The house to the north passed by way of inheritance to 
the appellant. It was established by evidence that from 1910 the 
night soil buckets from the two houses to the south had usually 
been carried along the path to the north through the appellant’s 
compound. It was alsu in evidence that the piece of waste land 
to the west belonging to another person was sometimes used by 
the sweeper of the two houses, but that land was fenced up by the 
owner some six years ago, and was no longer available to the 
respondent for the carriage of his buckets. In 1931 the appellant 
blocked up the portion of her compound through which the path 
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lay, and thereby prevented the respondent from using the 
pathway for the carriage of his buckets. The respondent claimed 
a right of way as an cascment of necessity. Held, that it was not 
a case of an casement of necessity, but that at the time when the 
two Jower houses were separated from the upper house in 1923 it 
was the common intention of both the vendor and the purchaser 
that thereafter the night soil buckets should be taken to the public 
road along the path through the upper compotnd in the manner 
In which they had been taken before, and that an implied 
Casement to that effect resulted from and was ancillary to the 
conveyance of the two lower houses in 1923. 











Daw GYAN v, MAUNG MAUNG eas ase ee 
HAVES PROJKCTING, MUNICIPAL ABSSKSSMENT ... wie’ ae 
HLeCTION, MUNICIPAL, ReCOUNT or Vores, FRESH ELECTION ree 

= ON PRUSTHEA, BENGALI Mosque tas wee 
eeermerry Acr (LX ot 1910), 8, 37 ae 

ress RUTH, 1992, RULE 41 Pat an Sai 

ame UNI OF FOR DOMENTIC PURPOSKS, LIABILITY 

KMPLOYA, SERVION OF NoTiCn ON, INCOMU-TAX ACT aay see 


SNMITY OR HATHKO HEIWKEN DIFMERUNT CLASS OF His MAJESTY’S 
BUINKE TR, PHOMOTING Motive or dutention of promoter—Effect of 
article on readers Tendency of the newspaper— Articles in 
Previous dxanten Offending passage ina letter—Indian Press 
ran Pores) Act (XNITD of 1931), ss. 4 (U) ti, 23, 26, In 

considering the appliention of a person to set aside an order of 

{lie Governinent Hheteliing hia securily under s, 23 of the Indian 
. Prown (iimorgeney Powers) Act, 19.41, the Court. will not.take into 
account the motive or futention of such person, except in cases 
which fall withia Ixplanation 4 of seclion 4 of the Act, What 
_chas to be considered Js the ¢tlect Ukely to be produced upon 
‘persons who may be expected to read the passages in question, 
and for that purpose not only ought the article to be read as a 
whole, but under s. 26 of the Act it is permissible for the Court to 
have regard to what is contained in other issues of the same 
publication with a view to ascertaining what would be the 


probable effect of the offending passages upon those persons who: ° 


normally would ‘see the articles that are published in the 
newapaper, to makes no difference that the offending passage 
occura in a deter published in the uewapapar, la tie matter of 
thie defvance, Tidak, OF Cat 365 Besauty. ddvocute-General of 
Madraa, R43 Mad, 1460 referred to, ; 


Tn tie MATER OF THe SuN PRESS, Lip, wae nae 
TENQUIRY HY SUHORDINATHIC COURT, PLEADER'S MISCONDUCT 
HQurrani.k® CONRIOIOATIONS, LAW OF LimiTAtIoNn ea ose 
Kyuity, Dourinna or, APPLICABILITY os os wee 
FON OUS PRICAMKLE OF STATUTE aes is a 
TO APART ON PACK OF RECORD. REVIEW Re ee 
mem OF COURT NOT VITIATING TRIAL ots 


Karorvia. Mordgapee’s acquiescence in sale to others of mortgaged 
fropertye- Purchase for full valuc as if property unencumbereda— 
Payment of purchase money to mortgagce—Mortgagec furnishing 
fist af debls dite by mortuagor to bitycr—Al sence in such list of the 
mor duagte-s Hvidence Act UW of 1872), s. 115. IE a pexson, either 
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by words or by condtct, has intimated that he consents to an act 
which has been done, and that he will offer no opposition to it, 
although it could not have been lawfully done without his consent, 
and he thereby induces others to do that from which they other- 
wise might have abstained, he cannot question the legality of the 
act he has so sanctioned to the prejudice of those who have so 
given faith to his words, or to the fair inference to be drawn from 
his conduct. In such cases proof of positive assent or concurrence 
is not necessary. Cairucross v. Lorimer, 3 H.L.C. 829; Munstoo 
Lali v. Choonee Lall, 1 1.4. 144 ; Pickard v. Sears, 6 A, & E. 46; 
Sarat Chunder Dey v. Chunder Laha, L.L.R. 20 Cal 296—followed. 
The appellant’s agent acquiesced in the sale to the respondents 
by the mortgagor’s heir of a portion of the property that was 
mortgaged to the appellant for full value as if it was unencum- 
bered. The purchase money was paid to the appellant’s agent 
who accepted it in reduction of the debt due by the mortgagor, 
and he also gave the respondents a list of debts due by the 
mortgagor in which the mortgage in suit was not mentioned. 
Heid, that by his acts the appellant’s agent gave the respondents 
the impression that he was allowing them to purchase the property 
free_ of any claim under the mortgage. The appellant was 
therefore estopped from setting up that the land sold to the 

- respondents was‘subject to his mortgage, : 


R.M.P.A.L. CHETTIAR Firm v. Ko MAUNG GALE Me 346 


EsTOPPEL—Sale of rice—Ricc in hands of millers subject to a charge — 
Delivery order by sellers—Mill manager signing orders as“ OK." 
—Indian Evidence Act (I of 1872), s. 115—Parlies—Company 
liquidation. The appellants, a bank, were mortgagees in 
possession of the N. rice mill; it was managed by B.M. under 
the general, supervision of the bank’s local manager. The 
respondents bought from a Burmese paddv dealer rice fo be 
milled, and delivered io them, at the N. mill; the contract was 
witnessed by B.M. The seller's paddy at the willl was 
hypothecated to the bank to secure a loan, but the respoidente 
denied that they so knew. When the suliling was completed 
an invoice for the rice and a delivery order addresecd to the 
mill were prepared by K.M. who on each wrote “O.K." with 
his signature below. The respondents paid the seller the 
invoiced sum, and the seller signed and handed to thei the 
delivery order. The seller having absconded = without 
discharging the bank’s loan, delivery to the respondents was 
refused and the rice was sold to discharge the loan. The respon- 
dents sued the appellants for damages for conversion. They 
contended that as B.M. had marked the delivery order ‘“‘O.K.” 
over his signature the appellants were estopped from denying 
that the rice was free from incumbrances. Held, that the 
appellants were not so estopped. The letters “O.K." as here 
used amounted merely to a statement that the selJer had at the 
mill the specified rice, and were not a representation that it was 
free_ from incumbrances ; further, the representation as pleaded, 
and as stated by the High Court, was not of an existing fact as 
required by s. 115 of the Indian Evidence Act; moreover, the 
evidence did not establish that the respondents in paying the 
seller had relied upon the alleged representation. The distinction 
between an estoppel and waiver, observed upon. When a limited 
company which is a party to a suit yoes into liquidation the names 
of the liquidators should not be substituted for that of the 
company. Confusion had resulted in the present case‘from that 
having been done. 


Dawsons Bank, Ltp. v. JAPAN COTTON TRADING Co., LTD. 256> 
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EVASION oF STATUTORY Law see Bes ly ase 
Evipence Act (I oF 1872),8. 115 0. a soe 
» IMPROPER ADMISSION OF aie aes 
, Nores or, SUMMARY TRIAL see see 
EXECUTION OF DECREE AGAINST INSOLVENT DEBTOR as 


bad 
ope- 


Exucurion—Raleable distribution—Date of realization of assets— 
Pending and subsisting application—Civil Procedure Code (Act 
V of 1908), s.73. To entitle a creditor in execution to the benefit 
of rateable distribution under the provisions of s. 73 of the Civil 
Procedure Code his application must be made prior to the receipt . 
of the assets by the Court, and must be subsisting and not already 
disposed of, whether on the merits or on default. The applicant, 
in execution of his money decree of the Court of Small Causes, 
Rangoon against his judgment-debtor, applied for his arrest, 
The application was dismissed for default. Thereafter the second 
respondents, in execution of their decree of the Court of Small 
Causes, Rauguon, against the same judgment-debtor, attached a 
sum Of money standing {to the credit of the judgment-debtor in 
the High Court. ‘The latter Court paid the money to the Small 
Causes Court of Rangoon, and it was credited to the judgment- 
debtor in the form of a doposit wilh the Accountant-General. 
The applicant, in-execulion of his decree, now sought to attach 
the money and claimed rateable distribution. Held, that the first 
application ae been dismissed, ane there being no subsisting 

1 


application eu be 


auf of the applicant at the date of the reccipt of 


the money by the exccnting Court, he was not enlitled to rateable 
datributlon, Gopal Chandra v, Hati Mohan Duit, 21 C.L.J. 624 ; 
Ranganatha vy. Seetharama,7 M.U.J.110; Tiruchittambala Chetti 
LY. Seshinyyangar, LUR, 4 Mad, 383—referred to, 8, Chdtkrabarly 


Vv. J. Roy, 18 CWLN, IBLE dissented from. 


N MLL. Currin Firm 7, THE OrviciaL ASSIGNEE 


[xEcUTION—Siay of proceedings—Discretion of the Court--Sale in 
evecution—A bseuce of application to set aside sale—Confirmation 
‘of the sale—Iimperative duty of the Court—Stay, when to be asked 
for—Civil Procedure Code (Act V of 1908), O. 21,rr 29, 89,90, 
91,.92, Under Order 21, r. 29, of the Civil Procedure Code the 
Court has a discretion to stay proceedings in execution; but 
under sub-rule (2) of rule 92 an imperative duty is cast upon the 
Court to vonfirm the sale in the absence of an application under 
rule 89, rule 90 or rule 91, or where sich application has been 
disallowed. An application under any of these rules does not 
come within the purview of rule 29, and the discretionary power 
ofthe Court cannot be exercised in such a way as to over-ride an 
imperative provision of the law. In consequence an application 
under rule 29 must be made before the sale of the property takes 
-plice, After the sale of his-property, and before its confirmation, 
the judginent-deblor filed a suit against the decree-holder alleging 
aeerGun agreement with regard to the satisfaction of the decree. 
He applied to the Court for a stay of confirmation’ of the sale 
under Order 21, rele 29, of the Civil Procedure Code. Held, that 
the application was too Jale and could orly have been made ~ 


hefure-the sale. 


U AuNG Din v. HALvAR ... ae soho 
WxkcutTors, SURVIVAL OF CAUSE OF ACTION ... ses 
Extension o- ‘TIME OF PAYMENT OF LOAN ... aes 


Wain Trian, Want or, APPEAL TO PRivy COUNCIL on 
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SParaL AccipEnt—Master’s duty towards servant— Electricity, use 
of—Rule in Rylands v. Fletcher applies to clectricity—Obligation. 
not independent -of negligence—Degree of care—Strict liability, 
exceptions to—Use of electricity for domestic purposes—Naiural user 
of premises—Reasonahle care—Sweeper’s death—Statulory obliga- 
tion— Consumer’s liability—Electricity Act (IX of 1910), s.37— ° 
Rule 41, Electricity Rules,1922. A master’s duty towards his 
servant is to take reasonable precautions to protect the servant 
from unnecessary risk. Whatever the dangers of the employment 
which the employé undertakes amongst thems is not to be 
numbered the risk of the employer’s negligence, and the creation 
and enhancement of danger thereby engendered. Smith v. Baker 
& Sons, (1891) AC. 325—+rcferred to, Electricity is an clement 
to which the rulein Rylands v. Fletcher applies. Chariug Cross 
Electricity Supply Co. v. Hydraulic Power Co., (1914) 3 KB. 
‘772 ; Eastern aud South African Telegraph Co., Ltd. v. Capetown 
Tramways Co,, Ltd., (1902) A.C, 381; Natioual Telephone Co, v. 
Baker, (1893) 2 Ch.D. 186-—rcferred to. The duty which the 
law imposes under the principles laid down in Rylauds v. Fletcher 
‘is not an obligation independent of negligence and differing from 
itin kind, but a duty to take the degree of care in the circum- 
-Stances which the law prescribes, and failure to perform that dutv 
amounts to negligence on the part of the person by whom the 
-duty is to be performed. Further, if by reasen of such negligence 
‘injury is sustained by a person to whom the duty is owed a cause 
of action for negligence arises. Lochgelly Irom and Coal Co. v. 
M'Mullen, (1934) A.C. 1—referred to. The liability that primd 
_Jacie arises upon failure to exercise the care prescribed in the 
tule is, however, not inevitable, and in certain circumstances can 
be avoided. The use of electric energy for lighting or other 
-domestic purposes is so reasonable and prevalent that to bring 
electricity upon land or premises for such purposes is to use the 
land or premises in a natural and not an unnatural way. A 
“person who keeps on his premises electric energy for domestic 
purposes is bound to exercise reasonable care to prevent damage 
‘therefrom accruing, but he is not responsible for damage not due 
to his own default. Bartictt. v. Tottentan:, (4932) 1 Ch. 114: 
Blake v. Woolf, (1898) 2.0.3. 426; Ricards v. Lothian, (1913) AC. 
263; Ross v. Fedden, 7 QB. 661; Rylands v. Fletcher, 1... 3 
H.L. 338; Wilkins v. Leighton, (1932) 2 Ch, 106; Wilson vy. 
Waddell, 2 A.C. 95--referred to, A sweeper in the service of the 
‘respondent company met his death by electrecution as he put 
his hand on a stay wire supporting a pole in the compound of the 
company. The péle was part of the electric installation erected 
by the company for thesupply of doinestic energy from the main 
to the residential cottages in the compound. A storm occurred 
~which caused injury to the installation. One result was that the 
‘bearer wire from one of the cottages tu the pole was found to be 
sagging. To the wire was attached a lead casing inside which 
spassed the live electric wires. The company employed a com- 
‘petent electrical engineer to put the insiallation in a safe and 
proper condition, and the work was completed beiore the accident 
-occutred, The lead casing, however, became alive owing to an 
internal fault, and owing to its contact wilh the stay wire the 
latter was electrihed when the sweeper touched it. Held, that 
there was no default on the pari of the company, and the com- 

‘pany was not liable under the Fatal Accidarts Act. Whether the 

effect of a statute is to create an obligation and the extent of that 

' obligation depend upon the purview of the Legislature in enact- 

cing the particular statute, and the language in which it is couched. 

Held, that rule 4l of the Indian Eleciricily Rules, made pursuant 
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to s, 37 of the Indian Electricity Act, does not impose upen con- 
‘ sumers of electricity an absolute obligation to maintain the 
electric supply lines belonging to them in a safe condition. 
They are only required to take reasonable care, and cannot be 
expected to detect Jatent defects in the plant through which 
electricity escapes, Afkisson v. The Newcastle Waterworks Co., 
2 Ex.D. 441 ; Hammond v. The Vestry of St. Paticras, L.R.9 C.P. 
316—referred to. one 
DHANAL SooRMA v, RANGOON INDIAN TELEGRAPH ASsO- 
CIATION eee Sis owe aa 


FaTAL Accipents AcY (XIII or 1855) ae 7 eae 


Ferry, Pusnic—Carriage of passengers “between points within, oF 
within too miles from, the timils of a public ferry "—Sanction of 
superintendent, or evcmplion by Government notification necessary— 
Unauthorised carriage of passengers between landing stage and 
launch ite anid-stream- Landing stage within limits of public 
ferry. “Points from bak lo bank» Launch, whether a point 
Burma Ferris Act Burma Act 1 of 1898), ss. 35, 27. S. 15) of 
the Burma Merries Act prohibits a person from conveying for hire 
uy passenger or goods “between points within, or within two 
milea from, the timdts of a public furry,” except with the sanction 
of the superintendent or of the lessee of such ferry, or unless he is 
a person exaapl from the operidion of the section by notification 
of the Local Government, Jo contravention of the section the 
applicant plied his sampan for hire to carry passengers between 
certain dandingestige on the Twante Canaland lannches stopping 
In anideatrosin forombarkation and disembarkation of passengers. 
Thodanding shige was within two miles of the weslern limit of 
i public ferry on the canal, and the applicant was fined for bis. 
“offence anders. 27-0f (he Act, ie contended that the “ points ” 
referred to ina, 18 of (he Ack ineant poinis on cither bank of the 
stream and not daunches proceeding: down the middle of the 
stream. Held, that the applicant was rightly convicted. The 
word “ ferry” inchides ‘the conveyance of passengers or goods 
froin and to any place within the limits prescribed, whether 
that place be on a bank or in the stream, and is not confined to 
the conveyance of passengers or goods from one bank to the 
other, When, therefore, a launch stops in mid-stream for the 
purpore of xelfing down or picking up passengers it becomes to 
whntents and purposes “a point" for the purpose of s. 15 of the 
Act, . : 

An Banga, Mauna Nyon ne eee 

PAL RELATIONSID, RESUMPTION oF, Buppiisr Law... 

TINAL AND UINTHRELOQUPORY JUDGMENTS 


Pitti Ponicy, Misprsckirerion OF PROPERTY 


rr Gasic Fok APPAR. PRIVY CouNciL te ave 
ier. Mantoninnan Law | oe a i ae 
GOVERNMENT OF InpiaA Act, s. £07 (el st aus aes 


Hindu father Application by futher does not lie—Declaration of 
Ruardiauship—Guardians and Wards Act (VIIL of 1890), ss 7, 19. 
Anapplicalion by a Hindu father for an order appointing him 
guardiin of Ue person of bis minor son does not lie, because s. 19 
Of Ue Grardians and Wards Act prohibits the Court from making 
such appointment.” Morcover an order of appointment is not 
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necessary. A Hindu father is the lawful guardian of his minor 
children, and a declaration by the Court cannot increase his 
powers in that respect. Bai Tara v. Mohanlal, 24 Bom. L.R.779 ; 
Besant v. Narayaniah, 1.L.R. 38 Mad. 807 ; Sukhdeo Rai v. Ram 
Chandar Rai, V.L.R. 46 All. 700—refirred to. Kuppachi v. Lakhsh- 
miah, 48 M.LJ. 179 ; Srimati kamini v. Ghose, 44 C.LJ. 40— 
dtssented from. 


K. V. VENKATESWARAN v. SARADAMBAL 
“GUARDIANS AND Wakps AcT (VIIJ or 1890', ss.7,19 ... 


HATRED, PROMOTION OF, BETWEEN SUBJECTS oe 
HEIRS, SURVIVAL OF CAUSE OF ACTION AGAINST Aik 
_HicH Courts Act (24 & 25 Vicr., c. 104); s. 15 xis 


HicH CouRT, ADMISSION, SUSPENSION, DISMISSAL OF PLEADERS ... 
, COMMISSIONER OF INGOME-TAX TO STATE A CASE wae 














, NoriFIcation, 29rH May 1924. 135 és 
—__—_——,, ORIGINAL SIDE, RULEs 8 AND 25 ae ae 
_——__—_—., POWER To LEVY COURT-FEES ... hee ae 
, SECOND APPEAL - ... ass ie 
: , SUIT IN, CAUSE OF ACTION ... eS ie 
Hinpu FATHER, GUARDIANSHIP OF PERSON OF MINOR Son wee 
HISTORY OF THE LAW, COURT’S POWER TO USE POLICE PAPERS ... 
HOLDER OF NEGOTIABLE INSTRUMENT BY WAY OF LIEN wes 
IMMOVABLE PROPERTY. SECURITY BOND. REGISTRATION aes 
IMPLIED EASEMENTS ea ete ene ves 
“IMPRISONMENT, WHIPPING, FINE ; pt na 


INCoME-TAX—Assessee cxempt from tax an account of losses—-Tan 


paid at source on dividends-—.Assessce's applicalion for refund 
time-barred—Extension of time--Apflication lo High Court to 
require Comnussioner lo slate a case—lncome-lax Act (NI of 1922), 
ss. 48, 50,50A, 06 (2) and (3)--No application to High Court on order 
under s. 48--Specific and adcquate rencdy of assessce—Specific 
Relief Act (I of 1877), s.45. Yor the year of assessment, 1932-33, 
the Income-tax Officers found that the assessee, a limited company, 
had suffered a heayy loss and declared the company to. be non- 
assessable to income-tax in respect of that year. The order was 
made on the 22nd June 1934. On the 12th June 1933 the assessee 
-applied to the Commissioner of Income-tax for a refund of income- 
tax paid at source on dividends in respect of shares which the 
assessee held in certain companies. The application had become 
barred on the Ist April 1933 by virtue of s. 50 of the Income-tax 
Act. The assessee asked for an extension of time in view of the 
fact that the assessee’s assessment was still pending at the date of 
the application. The Commissioner rejected the application 
stating that he had no power to extend the time. The assessee 
then purported to appeal tothe Assistant Commissioner of Income- 
tax from the order of assessment of the 22nd June 1934 with a 
view to obtain a refund ; but that appeal also was rejected. The 
assessee then applied to the Court for an order directing the Com- 
missioner of Income-tax to state a case under s. 66 (3) of the Act. 
Held, that (1) s. 66 (3) of the Act is controlled by s. 66 {2}, and 
under s. 66 (2) ap assessee is not entitled to require the Commis- 
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from, Tho High Court will interfere in revision on an interlocutory 
order if the order is palpably incorrect, and is one which gives a 
Court Jurisdiclion which it has not got. Mohamed Chootoo v.° 
Abdul Hamiut Khan, 108. 11 Ran, 36—folowed, 


K.P.L.8,S, Cunrryar v, THE OFFICIAL RECEIVER (RAMNAD) 595: 
INHERITANCK, BUDDHIST CUSTOMARY Law — ... aly ees 412, 487 
INJURY TO CREDIT, SURVIVAL OF CAUSE OF ACTION ON DEATH AG 385- 


traoLyuncy—Adjiudication—Jinmunity from arrest not automatic— 
Application for protection against execution upon the person 
necessary—Peticy of the Legislature-- Rouest deblors—®rotcetion 
order when wilhdrawn-—Presidency-Towns Insolvency Act (I of 
1909}, ss, 17, 25--Provincial Lisolvency Act (V of 1920), ss. 23, 28, 
Si-—-Cinit Procedure Code (Act V of 1908), O. 21, 77. 37, 40. An 
order of adjudication does mot operate automatically as a protec- 
tlon against execution upon the person of an insolvent. He must 
apply to the Court to graul him the privilege of protection against 
wrreel which the Court will do only if the circtimstances of the 
case Justify It, Neither ins. 17 of the Presicdency-rowns 
Mnsolvoney Act nor ing, 28 of the Provincial Insolvency Act is any 
mention made of leave being necessary in respect of remedics 
agaluat the person of the insolvent, both these sections referring 
not to the person but to the property of the insolvent. Mohamed 
Elias v, Shatk Abdool Rahinan, 1.L.R. 40 Bom, 461; Makomed 
Roshan v. Gulam Mohiddin, Ht Wom. LR, 206— referred to. Tan 
Scik Ko v. CAM,C.T, Firm, LIAR, 6 Ran. 7—pro tanto dissented 
from, The polley of the Legislature, however, Is to provide 
protection for honest debtors, and a protection order if once 
granted. should not be cancelled save -on exceptional grounds. Hf 
an insolvent's conduct has been flagrantly dishonest, or by being 
sent to fall he ja Hkely:to inake a fuller disclosure of his affairs, 
the Court-should not grant him protection, It is ad to a debtor 
who is arrested to rely in the execution proceedings upon the 
: peuae of Order 21, rule 37 or rule 40, of the Civil Procedure 
“Code, 


Pp, M, HAamip v P, K, MOHAMED SHERIFF 4a a 623- 


INSOLVENCY—A pplication for discharge—Criminal proceedings against 
insolvent—Complaint when to be made—Chances of successful 
prosceution Public interest—Preliminary inquiry—Notice to 
fuselvcntenPrestdency-Towns lusolvency Act (IV of 1909), s. 104. 
it is not necessary, aud in many cases undersirable, that the Court 
shoukd order that a compisint be made under gs. 104 of the 
Presidency-Powns Insolvency Act at the hearing of an application 
fordiecharge, 4M. Lucas v, Offictal Assianec of Bengal, 24 OWN, 
4ltepeferred to.” Dilferent considerations apply when the Court 
In called upon to decide whether, and if se upon what terms, an 
fusolvent should be granted hie discharge, and whether the Court 
ehould exorcise the powers which it possesses under s, 104. In 
considerlag whether » complaint should be made under s, 104 the 
Court baw not only te fake into account the probability of the 
criminal proceedings being successful or the reverse, but also must 
determine upon a consideration of the case as a whole whether it 
ts destrable in the public iaterest that an example should be made of 
an dneolvent whose conduct has been so bad that criminal 
proceedings ought to be taken against him asa deterrent against 
the enmne or similar offences being committed by other insolvents. 
The Court-can proceed under s. 104 with or without a preliminary 
fnyulry being nade, but it is often of great importance to the 
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insolvent that he should have an opportunity of explaining to the - 


Court why criminal proceedings should not be initiated against 
him, Jewraj v, Dayal Chand, 1.L.R. 55 Cal. 783—referred to. ° - 


THE BuRMA Dairy Co. v.D, R. DESAI. we 


INSOLVENCY—Claim by a solvent partner. against -his insolvent 


partners—Decree-holder against all the pariners—Atiachment by 


decree-holder of moneys payable to solvent partner—Payment by ~ 


Official Assignee into Court—Withdrawal by decree-holder on 


security—Posiponement of solvent partner’s claim—Moncys paid: 


into Courl not a dividend—lInsolvency Court's order for refund 
illegal. In a suit for the dissolution of partnership, Af, a partner 
of the firm, obtained a decree against his two co-partners for a 
large sum, The two co-partners were subsequently adjudicated 
insolvent, and the Official Assignee paid one-third of the partner- 
ship assets-realized by him to M’s representatives, M in the 


_meanwhile having died, in pursuance of an arrangement with M. 


In respect of the balance due under the decree the representatives 
of M tendered a proof in the insolvency whick was admitted by 
the Official Assignee, All the assets realized by the Official 
Assignee were partnership assets. The Ist respondent who had 
two money decrees against all the partners obtained a prohibitory 


order from the Court against the Official Assignee who was about : 


to pay Rs. 20,920 to M’s representatives in respect of their claim 
in insolvency. Pursuant to the order of the executing Court the 
Official Assignee paid the money into that Court and the 1st 
respondent withdrew the amount on furnishing security.” On 
appeal this Court was of opinion that M’s claim must be postponed 
until the outside creditors of the partnership were satisfied. -The 
proceedings. were returned to the insolvency Court for the 
consideration of the question whether, the Ist respondent should 
-refund the sum of Rs. 20,920 which he had withdrawn under his 
execution proceedings. The insolvency Judge ordered that if 
the Ist respondent did not.return the amount resort should be had 
to the security furnished by him. Held, that (1) the claim of M’s 
estate must be postponed until after the debts of the outside 
creditors had been liquidated, and consequently that-the order 
requiring the Official Assignee to pay Rs, 20,920 into Court upon 


the footing that it was a dividend payable to M’s estate ought not, 


to have been made; (2) the insolvency Court was not competent 
to pass any order requiring the Ist respondent to refund the 
amount, and it had no jurisdiction to deal with the security 
furnished in the regular suit. Although the Official Assignee paid 
the money into Court in respect of a dividend that.was due from 
the insolvent gstate to M, yet the ist respondent did not receive it 
as a creditor in the insolvency, but as a-judgment creditor in 
liquidation of the decree that he had obtained against M and his 
co-partners in the regular suit. : re eis 


A.K.R.M.M.C.T. CHETTIAR Firm v. S. P. DAYABROY & Soxs 


ANSOLVENCY—Claim by solvent pariner against his insolvent partners— 


Decree-holder against the firm—Dividend declared by Official 
Assignee in favour of solvent partner—Attachnrent by decrec-holder 
of moneys payable to solvent partner—Payment into Court by 
Official Assignee—Withdrawal by decree-holder on furnishing 
security for benefit of solvent partuer’s heirs—Appllate Court's 
order postponing claim of solvent partner's estate —Application by 


we Official Assignuce for refund—Civil Procedure Codc (Act V of 1908), 


ss. $7, 151. The decree-holders against the three partners of a- 
firm obiained a garnishee order against the Official Assignee to 
pay to the credit of their suits Rs. 20,920. The Official Assignee 
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avis about to pay this sun ae a cividend to the heirs of one of the 
partnera who had died and whose estate had obtained a decree for 
a large enn fn on sult against the other two partners. The 
defendant partnere were adjudicated insolvent on their own 
petition after the decree had been passed. The Official Assignee 
pald (he money lato Court without protest, and the decree-holders 
withdrew the amount on furnishing security for its refund in case 
it was found that (hey were not entitled to it after the heirs of the 
dlevensed partner were brought on the record. A creditor of the 
fv applied to the Insolvency Court for an order expunging the 
proof of the solvent piartner’s heirs and for the refund of the 
atiount, Dhe appilealion was dismissed. The High Court on 
appeal held that the claim of the solvent partner’s estate must be 
front oned. till after the debts of the outside creditors had been 
lquitiated and remanded the cage, Che Official Assignee obtained 
0 order from the (igelvency Court for a refund of the money, but 
on the reesubnifaston of the case to the appellate Court it held 
that the lnzolvepcy Court had no jurisdiction to deal with the 
seourily furnlehes in the regular auits. The Official Assignee now 
Applied Jn the exeoution proceedings of the regular suits for a- 
refund, ble eoitended that thé Court could make the order under 
8, 47 and 153 of the Civil Procedure Code. Held, refusing the 
application, thai as a garnishee the Official Assignee was not a 
party to the avite, and 2. 47 did not apply. Further, the Court had 
no Inherent power to reverse its own order under s. 151. The 
Official Asalynce could have objected to the payment order by 
way of review or appeal, but he had acquiesced in it and the 
{ine for a review or appeal had passed. The security was for 
the benefit of thesheire of the solvent pariner, and not for the 
- benefit of the Offelal Aealyneo and he had no right to its benefit. 


: 8, P. Ravannoy & Bons vy. Fatota Bint oe we 722 

INSOLVENCY —Disiissal of politon by Assigfant District Court— 
Adjudication by District Court ox appeal=Sc-ond appeal to High 

Court—Proviucial Iitsolvency Act (V of 1920), sx, 4, 25, 27,78 (Le . 
Allegation of frandulent prefewence in petition of insolvency, not a 
question of title-—Debior's ability to pay debts-~Conrt's pasise 
essential. No second appeal lies fo the High Court against an 
_ order of adjudication passed on appeal by the District Court 
under 8, 27 of the Provincial Insolvency Act from the order of the 
Assietant District Court dismissing a petition of insolvency under 
a8. 25 of the Act. Where -an order Is made and can be lawfully 
made under some other section of the Act, ¢. 4 has no application 
to thatorder, The allegation of the adjudleathiz creditor in hile 
insolvency pelltion that the debtor had made a fraudulent 
prefereneo does nat brig the case withln the purview of 8. 4, 
he transfer canaonly be ect aside subsequent to adjudication upon 
A proper petite under 8, $3 or $4 of the Act. P. Mark v. Official 
_ Receiver of Tinuevelly, WLR, $4 Mad, 980—referred lo, Under 
@, 24 (f) the Court te bound {te dismies a creditor's petilion if the 
debtor ls able to pay his debts, The Court must therefore come 
toa finding whether the debtoris able to pay his debts or not 
before proceeding to adjudicate him on the ground of an act of 
tnsalvenicy, : . 


Mauna Po Sav v, Vuk BANK or CueTrinap, Lrp. ai 2 ET 


INSOLVENCY -Evecufion of decree against deblor during pendency of 
insolveney petition—Nole fo executing Courl—Power of executing 
Court to sell attathed property--Application for delivery of debtor's 
property to Recerver essential lo prevent sale—Altaching creditor's 

‘ rights aa agaist Receiver—Receiver's powers exercisable by 
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Insolvency Court where no Receiver is appointed—Direction of sale 
by Insolvency Court to Executing Court—Provincial Insolvency Act 
(V of 1920), ss. 51,52, 58. Thereis no provision in the Provincial 
Insolvency Act which prohibits a .Court executing a decree from 
selling the judgment-debtor's property merely because notice has 
been given that an insolvency petition by him:or against him has 
been admitted. It is only when an application is made to the 
executing Court for the delivery of the property that the Court is 
required by s. 52 of the Act to direct the property, if in its posses- 
sion, to be delivered fo the Receiver. In the absence of such an 
application the Court is at liberty to sellthe property. Ralla Ram 
v. Mal, 80 1.C. 509 ; Tirpit Thakur v. M.R. Das, A..R.. (1930) Pat. 
406—referred to. S.51 merely enacts that the attaching creditor 
shall not be entitled to the benefit of the execuiion as against the 
Receiver. itis immaterial whether a Receiver has been appointed 
or not, as, under s. 58 of the Act, where no Receiver is appointed, 
the Court has all the rights of and may exercise ali the powers 
conferred on a Receiver under the Act. The Insolvency Court 
has no power to direct a sale by the executing Court. 


P.M. CHETTIAR FiRM v. A.K.A.C,T,A.L, CHETTIAR FIRM 


INSOLVENCY—Notice of suspension of payment—Clarity and precision 


of statements essential—Petition the foundation—Verifying 
affidavit no part of petition—Purpose of affidavit—Suspension of 
payment and inability to pay, distinction—Presidency-Towis 
Insolvency Act (IV of 1909), ss. 9 (g), 13 (1). Ina petition to 
adjudicate the appellant firm insolvent the respondents, who were 
creditors, set out the act of insolvency as being “ that the debtors 
have given notice to the petitioners as well asto their other 
creditors that they have suspended or are about to suspend 
payment of their debts.” The verifying affidavit of their agent 
contained the following statement: “ I say that the debtors’ 


manager and kariha further told me that they were not in a - 


position to pay in full to their creditors.” Held, that (1) the act 
of insolvency alleged in the petition .was not in the form.required 
by law, and was not couched in termp sufliciently clear and 
precise to be the basis of an insolvency petition or to justify the 
Court in passing an order of adjudication on a petitlon of which 
it was the sole foundation; A.a0M. Murugappa Chettiar v, 
N.C. Galliara, 1,8, 12 Ran. 150; MiS.MM. Chettiar Firm v. 
P, Moodaliay, 1.L.8. 11 Ran, 96—followed, . (2) the verifying. 
affidavit forms no part of the petition which itself must contain. 
clear and precise allegations of fact upon proof of which the 
Court can adjudicate the debtors. The operative document is the 
insolvency pefition, not the affidavit the purpose of which is to 

prevent reckless allegations being made in the petition. 
(3) assuming. that the .allegations in the affidavit could be 
considered by the Court in the circumstances of the casé they 
did not amount to a notice of suspension of payment by the 
debtors. Suspension of payment is something different from. 
inability to pay ; Clough v. Samuel, (1905) A.C. 442; Crook v. 
Morley, (1891) A.C. 316; In re A Debtor, (1929) 1 Ch, 362 ; Ex parte 
Oastler, 13 Q.B.D. 471—referred to. The evidence showed 
that the appellant firm intended to pay first the pressing demand 
of Government revenue out of the sale proceeds of paddy in their 
hands, that they had arranged with their more pressing creditors 
by offering them additional security, and were trying to struggle 
on until the price of paddy improved. Held, that this did ‘not 
amount to a notice of suspension of payment of debts. 


&-AP.CS, CHETTIAR FIRM v. V.V.R. CHETTIAR FIRM... 


PAGE: 


534: 


686 


GENERAL INDEX. liii 


BxsoLvency--" Ordinary Residence " of deblor—Confinement in jail— 
Transfer of © the whole solucncy” of the debtor—Transfer in 
pursuance of az alleged antecedent agreement—Burden of proof— 
Pelitiondng creditor's duty lo adduce evidence of debtor's resources—~ 
Presidcncy-Towns Lisoluency Act (111 of 1909), ss. 9 (b), 11 (b). A 
pe conlined in the Ratigoon Central Jail for upwards of 
welve mouths immediately prior to the petition for bis adjudication 
we an Insolvent must be dsemed to reside in Rangoon within the 
micaning of s, Tf (b) of thea Presidency-Towns Insolvency Act., A 
trausfcr by a debtor of the whole or substantially the whole of 
his property in consideration Of a past debt isan act of bankruptcy 
as well under Indian law as under English law. Smith vy. 
Camian, 24,88 35; Woodhouse v. Murray, LR. 2 Q.B. 634— 
followed, A transfer, however, made in pursuance of an antecedent 
bord fide agreement come fo at the lime of making the loan that 
securily should bo piven for the loan may be valid. But the onus 
of proving such agreement and ds bon fides in all respects lies on 
dhe person who sets li op and itis the Courl’s duty to scratinize 
auch an agreement with extreme care. There must be no suspicion 
of a collusive bargain or uodorstanding that the transfer should 
be delayed UH lnxofveney has dutervened and the creditor must 
have taken gaffigign! wlepe te obtitn the security or assignment 
agreed to be ylven hin before iuselvency hasintervened, fv parte 
Huvion, 13 Ch.O. 102 5 Ev parte Fisher, 7 Ch, Ap, 636; Ev parte 
fianvwell, 23 ChD, 026; Ey parte Kilner, 13° Ch.D, 245; 
Atercer y, Pederson, AR. 2 Hx. 304- referred to. Un alleging a 
transfer by a deblor of hls whole solvency the adjudicating 
creditor should, wherever possible, be prepared to show the 
debfor's actual resources, Every advantage ought to be taken of 
the various processes of discovery before thal or evidence 
adduced. “He cannot ask the Court fo make an assumption by 
. merely presenting the transfer misupported by any evidence. Phe 
debtor likewise must adduce evidence of his resources Hf be desires , 
the transfer to be upheld upon the ground that it left hin solvent, 
= 


g 
IN THE MATTER OF M.V.R. VELUSWAMY THEVAR ase 192 


UENSOLVENCY —Sccured. creditor—Right to sue to realize sccurity—Leave 
of he Court--Provincial Tusolecucy Act (V of 1920), s..28 (2), (6). A 
secured creditor of an insolvent is cnliled, notwithstanding s. 28 (2) 
of the Previnglat Insolvency Act, (o realize the security by filing 
aonlf or otherwise iu accordance wilh law without obtaining the 
leiive of Court in that behal, 2M. Langy, MH, Lsmailfi, L138, 38 
Pow, 389: Hat Kashéy, Chenital, A BLR. 1190; Ex parle 
Hirst, ALO. OPQ Rahwha ail fianerft vy, Jadanally, Vw. 54 Cal, 
896 (EOL) Pee Officdstt Reeetver, Cofmibatore v, P, Chelté, LU. 
48 Mad, 780) ey parle Uasacdl, @ CHD. 338: Rafendrachandra 
v, Aisficheadin, LER, 69 Cal, 1298: Sant Prasad Singh v. 
Shewdit Singh, BUR, 2 Pat, 724 Waddel vy. Coleman, 9 ChD. 

81d) White v, Semnans, 6 Chi, App, 555~referred lo, fnere Nasse, 


Led 7 Raat, 2l—operrah dt, 
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fenoLVveNeveoNuspeaslon of dischatge—“ Dividend vol less than four 
aunds tn the rupee" nicaning of-—-Presideucy-Towns Insolecucy 
cl UE of 1969), 8.88 (A) (ec). Under s, 39 12) (c) of the Presidency- 
‘Towns Ingolvency Act (he Court may suspend the discharge of an 
fuaolven!t unt! a dividend of aot Jess than four annas in the rupee 
haz feeit pald to the creditors, but the Court is nol empowered to 
suepend (he discharge walil a dividend of more than four annas 
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. in the rupee has been paid. An order suspending an insolvent’s 
discharge until twelve annas in the rupee are paid is notin 
accordance with law. In re Kutuner, (1921) 3 K.B. 93—referred to. 


Bota RaM ¥, SOHAN SINGH ae ras sie 355: 


INSURANCE (F1RE)—Policy—Misdescription of insured premises— 
Material misdescription—Avoidance of Policy. A misdescription 
of the premises insured under a policy against fire is a material 
misdescription which avoids the policy if -it would affect the 
mind of a reasonable insurer, either as to accepting the risk, or as 
to the premicm which he would place upon the risk. Whether a 
misdescription is material or is not is partly a question of evidence 
and partly a question of law: A policy described the premises 
thereby insured against fire as constructed of brick walls in the 
ground storey, whereas only the back wall was wholly of brick, 
the front wall being of timber and the side walls of timber for 
two-thirds of their length. The evidence of witnesses experienced 
in the business of insurance in Burma showed that a higher 
premitm would have been charged in the case of premises of the 
latter description. Held, that the misdescription was material to’ 
the policy. and prevented the insured from succeeding in a suit to 
recover under it. 


Dawsons BANK, Ltb. v. VULCAN INSURANCE Co., LTD. nic 63: 
INSURING SAFETY, NEGLIGENCE ... re eas sks 369 
INTEREST ASINCOME ... . as as ese TE xe Meret 2315 243 
INTERFERENCE BY-SUPERIOR OFFICER IN JupiciaL FUNCTION : eg 336 
INTERLOCUTORY ORDER, REVISION a exons oa 595 
INTERPRETATION OF STATUTE ite ae ee wae 156, 385 


JupGMENT—Letters Patent, Clause 13*-Leave.to defend me terms— 
Civil Procedure Code (dct ’ V of 1908), O. 37, r. 3— Appeal agaiust 
order—Order as a ground of appeal froin decree—Civil Procedure 
Code (Act V of 1908', s. 105. An order granting leave to the 
defendant under the provisions of Order 37, r. 3, of the Civil 
Procedure Code to defend the suit upon certain terms as to.pay- 
ment into Court and the furnishing of security. and on the condi- 
tion that on his failure to comply with the terms leave to defend 
wae be withdrawn and the plaintiff entitled t his decree, is not’ 

“judgment” within clause 13 of the Letters Patent,. The order 
mesely regulated the procedure in the suit, and did not determine 
any right or liability as between the parties in the suit, and no 
appeal lies from such anorder. Sukhlal v. Easteri Bank, Ltd., 
LL.R. 42 Cal. 735—followed.. Ramanlal v. Chimanlal, LLR. 56 
Bom. 268—dissentcd from. It is open however to the appellant to | 
canvass the validity of the order under s. 105 of the Civil Procedure 
Code when heappeals against the decree. Madalal v. Kedarnath, 
32 Bom, L.R. 660—referred to. 


AS. CHETTIAR FirM v,,) a VEERAPPA CHETTIAR x 239: 


“TypomenT”, WHAT 18 A—Lelérs Patent, cl. 13—Suit—Final and 
interlocutory judgiment—Orders not appealable as judginents— 
Statutory provision uccessary for appeal from an order—Civil 
Procedure Code (Act V of 1908), s. 104, O. 43, r. 1—Conflicting 
vicws—Ordcr trausferritig a suit from a subordinate Court to 
the High Court—Order not a judgment, The word “ judgment’” 
in clause 13 of the Letters Patent means and is a decree in a. 
suit by which the rights of the parties at issue in the suit are: 
determined,~ f* parte Chinery, 12 Q.B.D, 342; Ex parte Moore,. 


LBave op Geairr, be 
LtoaL PeHA@HdiOneee Avr CXVEE oF 1879), s9, 12, 13, 14 
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14 QLD, 627; Ouslow v. Commissioners of Inland Revenue, 25. 
(BD, 465 5 [a re Riddell, 20 Q.B.D. 512 ; Sabitri v. Savi, LL.R. 


& Cal, 481; Sevak Jeranchod v. Dakore Temple Committee, 30 
G.W.N. 459; Sonbai v, Habibhai, 9 Bom. H.C.R. 398 ; Tata Iron 
aud Steel Co, Ltd. v. Chief Revenue Authority of Bombay, LL.R. 
47 Bom, 724—followed. The term “ suit” im the Letters Patent 
includes sults instituted by a plaint or by.an originating summons 
fa the manner prescribed by the Rules of the Court. Provas 
Chandra v, Mukerfi, 1, 56 Cal. 979—referred to. A final 
wilgiment Is a deerce in a suit by which all the matters at issue 
herein are decided. A prefiminary or interlccutory judgment is 
a dgerce in a sult by which the right to the relief claimed in 
the sult fe declded, but under which further proceedings are 
fhevessary before the sull in ils entirety can be determined. AE 
other declefons are “orders” and are not “judgments” under 
the Letters Patent, or appealable as such. An appeal does not 
extit. in the nature of things, A right of appeal fram any 
declelon of any tribunal must be pe by express enactment. 
dungeon Holatanng Co. Ltd, v The Collector, Rangoon, VLR. 
AQ Oa 2h) Sanedtank Charity Trustees v. North Staffordshire 
Raftway Co. 4 QU WD. Le referred to, In many statutes in India a 
Hight of appeal from an order passed pursuant to the statute is 
exprenély prose, nid fy such cases gun appeal will lie on the 
terme and conditions (herala preserlbed, The right of appeal 
from ordera (hat do not amount to Judgments " is regulated by 
the provislonaof the Code of Civil Procedure. The two main 
authorities in India on the construction of the word “ judgment", 
Gia The Justices of the Peace for Cateutta v, The Oriental Gas Co., 
B Ben, B.9, 433 and Pulsaramn Row ve Alagappa Chettiar, LL. 
§8 Mad. 1, wid the deglilons, often inconsistent, purporting to 
fallow one or other of these cases commented upon, Held, that 
an order transferring. a sult from 4 subordinate Court to the 
High Gourt ia not a enmen " within clause 13 of the 
Lottérs Patent, The High C 
order. of (ranefor under &, 24 Of the Civil Procedure Code, but 
such an order Is neither appealable under th® Code nor under any 
other enactment, 
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LAMITATION & Afor lage suil— Application for final decvce—Preliminary 


decree Right of sale-~Trausfer of Property Act (IV of 1882), ss. 88, 
BOA el Pracedisre Code (det ¥ of 1908), O. 34, 7. 3—Limitalion 
det (FX of $908), ari, 183,183, An-application fora final decree 


dvi 
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in a mortgage suit is not an application to enforce the preliminary 
decree that has already been passed. In the old form of mort- 
gage decree under s. 88 of the Transfer of Property Act the decree 
directed that the property should be sold on default being made 


by the mortgagor, but under O. 34,r.3, of the Civil Procedure - 


Code the preliminary decree does not direct that in case of default 
the property shall be sold nor does any right of sale thereunder 
accrue to the mortgagee. The right that is given under the pre- 


liminary decree to the mortgagee is a right, subject to any order 


that may be made in respect of redemption, to apply to the Court 
for a final decree for sale of the property. Such an application 


falls within art. 181 and not art. 183 of the Limitation Act. The 


appellant obtained a preliminary mortgage decree on the Original 
Side of the High Court on the 2ist November 1930. The period 
fixed for payment of the amount due ended on the 21st May 1931. 
The appellant applied for a final decree for sale on the 23rd 
August 1934, Held, that the application was time-barred. 


M.A.L.M. CHETTIAR FIRM v. MAUNG Po Hmyin 


Lim1vTatTion—Sale under High Court's mortgage decree—Personal decree 


for balance—Application not an enforcement of preliminary or final 
decree—Limitation Act (1X of 1908), art. 181, 183. The prelimi- 
nary decree of the High Court ina mortgage suit provided that 
“if the proceeds of sale shall not be sufficient for the payment in 
fuli of the amount due, then the plaintiff shall be at liberty to apply 
for a personal .decree against the defendants for the balance.” 
Held, thatin sucha case an application for a personal decree 
against the mortgagor is not a mode of enforcing the preliminary 
decree or the final decree in the mortgage suit, but is an appli- 


cation fora new decree imposing liability upon the mortgagor 


personally. Such an application is governed by art. 181, and not 
by art. i183 of the Limitation Act. Muhammed Husain v. Alim- 
Un-Nissa Bibi, 1.L.R.40 All. 551; Pell v. Gregory, 1.L.R. 52 Cal. 
828 ; V.E.R.M.N.C.T. Chettyar v. A.R.A.R.R.M. Chettyar Firm, 
ILL.R. 12 Ran. 370—refeyred to. Jenna Balin v. Parameshwar 
Narayan Mahtha, 46 LA, 294—distinguished. 


A.LS.8S, CHETTIAR v, MAUNG TUN YIN 


Limiration—Selenre of movable properly—Daimages for wrongful 


seizurc—Time taken in gelling seizure removed—Continuing 


wrong—Suilt barred on face of plaint— Waiver of plea of Lintita- 
tion—Limitation Act (IX of 1908), ss. 3, 14, 23, Sch. 1, Art. 29. 
Article 29 of the Limitation Act applies to all cases where specific 
movable property is actually seized. The starting point of limitation 
is the date of the actual seizure, and the time expended in obtaining 
a declaration that the seizure is illegal either by way of appeal or 
in some other way cannot bé deducied. Such wrongful seizure is 
not a continuing wrong within s. 23 of the Limitation Act. Mutlla- 
pandi v, Secthayya, 1.1... 50 Mad. 417 ; Pannaji v. Senaji, L.L.R. 
53 Mad 621—followed. When on-the face of the plaint it appears 
that the suit is barred by limitation, the Court is bound to con- 
sider the question and to come to a decision thereon, whether it is 
raised by the defendant or not. But where the question depends 
upon the deternsination of certain facts or the necessary facts are 
not proved or put in issue by the defendant, or he abandons the 
plea of limitation, the Court cannot decide it, and the defendant is 
precluded from raising iton appeal. Virrayya v, Adcnnd, 58 M.LJ. 
245— distinguished. On the 16th May 1929 the appellant filed an 
objection, under s.4 of the Provincial Insolvency Act, to .the 
attachment and seizure of certain goods which the respondent 
had caused to be attached as the property of his debtor whom he 
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wought to adjudileate insolvent. Several creditors joined the 





a in objecting to the debtor's adjudication. On the 10th 
obruary 1931 the District Judge allowed the applications of the 
apellint and these creditors, She respondent appealed to the 
High Court against the dismissal of the insolvency petition, but 
the High Court dismissed the appeal on the 11th January 1932. 
The appellant filed a suit against the respondent on the 27th April 
1932 claiming damages for unlawful allachment and seizure of his 
property, For the purpose of limitation the appellant claimed to 
deduct the period between the 16th May 1929 and the 11th January 
1932, Held, that the appellant could not do so, and that his suit 
was barred by limitation. 





M.S. Camrnar Firm v. BHoLat ie ie aa 
LAMITATION Act (IX or 1908), 88. 3, 14, 29, SCH. 1, an'r, 2¢ 
_— 18.5, ART, 168... ive ts 
18. £2 (3), art. 179 eee ea 
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LIMITATION, APPLICATION TO SHT ASIDE LEAVE TO SUE... 





LAW, INHERENT POWER oF COURT 


LOAN BY REGISTERED InstRruMuNnt—Evleusion of fimeand imede of 


pavincrnt—Oral agrcement—Admissibilily of evidence of—Tender of 
debt—Sloppage of interest--Money at the disposal of eredilor— 
Credilor's refusal to take proposed payment--Tender waucecssary. 
The time and mode of repayment of a loan are material 
and ‘essential parts of fhe contract of loan, and an oral 
agreement altering the time and mode of repayment cannot be 
proved where all the terms of the loan are contained ina registered 
ingrument. Abdulla Khan v. Husain, 40 LA. 31; Sadar-tud-din 
Ahmad v, Chajju, \.L.R. 31 All. 13; Tika Ram vy. Deputy 
Commissioner of Bara Banki, 26 1.A,97—referred tv. A proper 
tender of money due will stop the running of interest, but after 
such tender, whilst the debtor must be ready to pay the money 
wherever the creditor demands it, he is not bound. to keep the 
tendered amount apart for the creditor to take it when he 
desires, Jagat Tarini Dasiv, Chaki, LLiR. 34 Cal. 305—re ferred to. 
Ifa creditor uncquivocally refuses a proposed payment of the 
amount dio the debtor is not bound to make a formal tender 
thereof. Chalikand v, Aamindar of Tani, 501A. 41—referred lo, 


MAUNG BA-KyAW vu, NANLQRAM JAGANATIL ve ee 


"MAGINTRATE’S ISUNUTION, INTERFERENCE BY SUPERIOR OFFICER — ose 


Mal 





ORDER, IMMOVANLE.PROPIRTY 0. sa aes 


HOMIDAN LAW Wahkf—Ullimate benefit under wakf—-Gift— . 


Comitions of a valid wift-- Life interest and remainder over—Gift 
fn pracsentl—Delivery of possession lo douec—Direclions for 
imsurance aud repairs. With the twofold object of providing for 
(1) wo mosque and a madrassa, and (2) ultimately benefiting his two 
sons and their families a Mahomedan donor cxccuted a deed in 
roapedt of his property. As regards the property sct apart for thre 
honaflt of the aos and their fainilies the Court construed the terms 
of the deed to mean that during the life-time of the donor both the 
loyal auch benoficlal Interest therein was to remain in the donor 
who would retain possession of his property so long as he lived ; 
that after hie death his xons would be entitled as trustees to the 
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legal: estate in the property and also to the usufruct thereof for - 
‘life, and that after the death of the two sons their wives and 
children would take ati absolute interest in this property in such 
proportions as the. two sons during their life-time should appoint 
or in default of appointment in equal shares. The appellants 
contended that there was a valid wakf created in respect of this 
property, or in the alternative that it was a valid gift under 
Mahomedan law. Held, that (1) there was no valid wakf of the 
property. set apart for the families, as there was no ultimate 
benefit reserved for the poor or for any purpose recognized by the 
Mahomedan law as a religious, pious or charitable purpose of a 
permanent character ; (2) assuming that the deed created a life 
interest in the sons with the ultimate remainder for the benefit of 
their -wives and families respectively. it was not a complete gift, 
and therefore invalid as a gift rnder the Mahomedan law ; (3) it 
was not a giit in praesenii as the property was not given and 
taken by the two sons as trustees or as donees either actually. or . 
constructively during the life-time of the donor; (4) the donor 
was not the trustee for the donees, and the property ‘cannot be said 
to be delivered to him on behalf of the donees. The donor: 
Tremained in possession of the property, and wasefititled to the 
ustfruct of the profits and gains accruing therefrom dering his 
life-time. It is of the essence ofa valid gift: underakahomedan 
law that the donee should take possession of the subjeétenattcr of 
the gift, either actually or consirvctively, during *the#life-time of 
the donor. Mohammad Abdul Gani v. Fakir Fahan Begum, 
49 LA. 195—referred to. (5). a direction in thev#eed that the 
trustees must insure and repair all the buildings#deveribed in the 
deed Jays a personal obligation upon them to do so*bstsii«lovs not 
thereby turn al] the buildings into wakf property. 


Puut BEE BEE v. R.M.P. CHETTIAR FIRM veh nit 67) 


MAINTENANCE ORDER—Euforcement by the magistrate passing the 
order—Residence of the person liable—Criminal Procedure Code 
(Act V of 1898), ss, 488. (3), 490— Protiso tos, f&e (A), meant af, 
The provisions. of s. 490 of the Criminal Procedure Code are 
supplementary to those of s. 488 43) which allow the magistrate 

‘ who passed the order for paymentof madntenanee to cuforce il Et 
is not obligatory that the order shall be enforced in the district.in 
which the person directed to pay lives. Ma Thaw v. kiug- 
Emperor, 7 L.B.R. 116—referred to. The proviso to s. 488 (3) is 
intended to prevent a person entitled to maintenance from being 
negligent and allowing arrears to accumulate, but it is not 
intended for the benefit of the person, who evades payment by 
avoiding service of process. The respondent applied on the 18ih 
July 1933 for 4: months’ maintenance ending June 1933. The case 
had to be closed as the applicant could not be found, She then 
applied on the 31st May 1934 for 15 months’ maintenance in arrears. 
Held, that the application lay. : 


U Hpay Latt v, Ma Po Byu sh = oe 289: 


MALICIOUS PROSECUTION, SuIT FOR—Filizg of a coitplaint—Disiiissal 
of complaint by magistrate—‘‘ Prosccution” of a persoi—Issue of 
process essential—Criminal Procedure Code (Act V of. 1898}, Ch. 
XVI, s. 203, Ch. XVII, Where a inagisirate, on receipt of a.com- 
plaint, sends the case for investigation by a police officer, and on his 
report refuses to issue process and dismisses the complaint under: 
s. 203 of the Code of Criminal Procedure, the person against whom 
the complaint was made cannot maintain a suit for damages for 
malicious prosecution againt the complainant. - Until process has 
issued the persdn of whose conduct complaint has. béen made is. 


GENERAL INDEX. 


eo 


lix. 


PAGE 


nolan accused person, nor is he being prosecuted. GolapJanv. — 


Gholanath, VLAR. 38 Cal, 880—followed. Ali Muhammad v. 
Aukiv AU AAR. $3 All, 771; DeRozario v. Gulab Chand, LL.R. 
37 Gal, 358; A. Mecran Sahib vy, Ratnavelu, \.L.R. 37 Mad. 181; 
Nagendra Nath vy. Basanti Das, LL.R. 57 Cal. 25; P.S. Reddy v. 
K, Reddy, L.U.R. 49 Mad. 315; Subhag v. Nand Lal, LLR. 8 Pat. 
285; Yates v. The Queen, (1885) 14 QO.B.D. 648—referred to. 
Bishun Persad v. Phuluan Singh, 19 (C W.N. 935; Crowdy v. 
Reilly, 17 C.W.N. 554—distinguished. Alimcdbhai vy, Framji, 
LL.R. 28 Bom. 226; luperatrix v. Lakshman, 1.L.R. 2 Bom. 481— 
ilissented front ‘ 


GowRkt SINGH ¥, BOKKA VENKANNA as ase oes 
MANDAMUS, HIGH COURT'S INTERFERENCE... 
M\Nukys X, 15, 66 nee ss eee se 
MANUKYt DHAMMATHAT, MopERN custom 
MASTER AND SERVANT, INJURY TO BERVANT 
Misxvonpuct or PLaper, ENguiry py Court 
MISDRSCRIPTION, OF PROVERTY, FART INSURANCE 46 
M SDIREC'TION TRIAL BY JURY, APPRAL To His Masysty in Counc, 
MORTGAGE Suit, APPLICATION For FINAL DECKER, LIMITATION aes 
ee, APPLICATION FOR PERSONAL DECREE, LIMITATION 


MortoaGe—Suil forsiimple money decree by morldagec—aAverment in 
Platutas to surrender of security—Attachment and sale of mort- 
gaged property ih execution ef money-deeree-—Civil Procedure 
Code {Act V of £908), O. 34, r. 3(6), A mortpayce who obtains 
a simple moncy-deerce against his debtor, averring m his plaint 
that he surrenders his security, cannot bring the mortgaged 
‘property to sale in execution of his decree, The mere averment 
in the plaint that he gives. up. his rights under the mortgage for 
the purpose of that suit cannot-be regarded as an extinguishment 
of the mortgagee's rights. Chedi Lal vy. Sadar-Un-Nisa Bibi, 
I.L.R. 39 All. 36 ; Inderpal Singh v. Mewa Lal, LL.R. 36 All. 264— 
referred to, 


THR ADMINISTRATOR-GENERAL, BURMA v. TEWARY 


Mortadat—CUniructuary mortgage Possession by mortgagee under 
oral arrangentent— Reqni remenuts of the law— Absence of registered. 
tustrnament~ Suit by morinagon, for redemptton—English equitable 
doctrines, aplication of—EOhiion of slatutory law of India- 
Remedy of mortgagor and movlgageem Transfer of Property Act 
UVa 1884 atl XX of 1929), #8, $3 (A), $8 (d), $9—Registration Act 
(XVE af 1908), xx. 17, 49-—Specifle Relief Act (1 of 1877), 8, 27 (A). 
peda a proviniony of #, 59 of the ‘Transfer of Property 
Act cultivators da Tidia and in Burma are wont (o obtain loans by- 
delivering (hele ands to the lenders upon the lerms that the 
lendere nny remaly a possesion until the loan is repaid, and 
upproprinte the frulls of the land towards the repayment of the 
winoipalandor of the Interest due under the loan, Such transac- 
lona are Seite aey Morkwages within s, 58 (/) of the Transfer 
of Property Act, and untess the instrument of morigage in such a 
case fein writing, and the transaction also falls within s. 53 (A) of 
the Act, the Cormna of the mortgage cannot be relied on asa ground 
of attack or of defénce by elther the plaintiff or the defendant in the 
mortgage sult, excopt dn cases in which they are embodied in a 
duly reglatered written Inatrement, It is a wrongful and in the 
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long run a harmful circumvention of the law to meet individual 
cases Of hardship, to apply by analogy an English equitable 
doctrine affecting the provisions of an English statute relating to 


’ the right to sue upon a contract, with thé result that an interest in 


landis created without any writing, and which the Transfer of 
Property Act enacts can only be created by means of a registered 


instrument, It amounts to an obvious and substantial evasion of - 


the law enacted under the Registration Act and the Transfer of 
Property Act. Ariff v.Jadunath Majumdar, 58 LA. 91,5.c. LL.B. 
10 Ran, 530u—followed. Bon Lou v. PoLu, $8 L.B.R.553 ; Currin. 
bhoy & Co., Lid. v. Creet, 1.L.R. 60 Cal. 980; Kiurri Veerareddi 
v. Kurri Bapircddi, LL.R. 29 Mad: 336; Ma Hiwe v. Maung Lun, 


8S LB.R. 334; Maung Myat Tun Aung v. Maung Lu Pu, LL. 


» 


3 Ran. 243; Maung San Min v. Maung Po Hlaing, LL.R. 
4 Ran.1; Maung Shwe Gok v. Maung Inn, 10 L.B.R. 120; Nemtulla 
Tyebaili v. Safiabu Allibai, 37 Bom. L.R. 82; Official . Assignee 


v. M. E. Moolla Sons, Lid. LL.R. 12 Ran, 589; Pir Bakhsh v. - 


Mohamed Tahar, 1.L.R. 58 Bom. 650; Roysuddi Sheik v. Kali 
Nath Mookerjce, 1.L)8.'33 Cal. 985—referred to. C.A.M.KLR. 
Chettiar v. Ma Kyaw, LL.R. 6. Ran. 270; Ma Ma E v. Maung Tun, 
LLR. 2 Ran. 479; Maung Kin Lay v. Maung Tun Thaing, LL.R. 
5 Ran. 679 ; Maung Myat Tha Zany. Ma Dun, LL.R. 2 Ran. 285; 


. Maung Ok Kyi v. Ma Pu, V.L.R. 4.,Ran. 368; Aiaung Tun Ya v. 


Maung Aung Dun, L1.R. 2 Ran 313; Venkatesh Damodar v. 
Mallappa, L.L.R. 46 Bom. 722 ; Vizagapatam Sugar: Dzwclopment 
Co., Lid. v. Muthuramareddi, LL.R. 46 Mad, 919-—-treated as over- 
ruled, A person cannot sue for the ‘redemption of his property 
under an oral mortgage which by‘law must be created by a regis- 
tered instrument. He can, however,*suefor possession relying on 
his title. The defendant cannot rely on an oral mortgage to relain 
possession, but he may in'a proper case apply for a stay of pro- 
ceedings in order to enable him to compel the plaintiff to execute 
an instrument in his favour which could be dilly registered, 
Pir Bakhsh v. Mohamed Tahar, 1.L.R. 58 Bom. 650 = referred toy 


Ma Kyiv. MA THON tec ave ve a 


“MORTGAGEE, ESPOPVEL ... ate ves 


———— IN POSSESSION, SALE IN SATISSACTION OF Dene 
; MONEY-DECREL, ATTACHMENT OF MORTGAGED PROPERTY 


Motrve, INTENTION, LAWFUL AND WRONGFUL ACTS 


MUNICIPAL ASSESSMENT—Rice mill in Rangoon—Basis of assessment— 


Contractor's test—Aunual value—Annual. reat of hypothetical 
tenant—Gross annual rate and agreed rent plus landlord’s 
expenses—Considcration of all facts by Commissioner —City of 
Rangoon Municipal Act (Burma Act IV of 1922}, s. 80 (2), In 
determining the.asgessment of a rice mill favourably situate in the 
Kanaungto Creek, Rangoon the contractor’s test ought not be 
applied, and an assessment -based upon that principle would be 
ultra vires. The asscssment mrst be based on the annual rent 
which a hypothetical tenant might reasonably be expected, taking 
one year with another, to give for the property, if he paid the 
usual tenant's rates and taxes and the Jandlord paid the expenses 
necessary to enable the miljl to earn the rent. Ht may or may not 
‘be that the gross annttal rent would be equivalent to the actal 
agreed rent glus the stm reasonably expended in order that the 
rent might be obtained but these two sums need not be the same 
in every case. Where th® Commissioner has made the assessment 
after taking inf consideration the circumstances and the 
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wwrenanionte relathog to the other rice mills on the creek, and at 
the gaine. thing his: considered the special conditions and 
clycummplanees relatlag te the mill in question he has based his 
aovonmmenton thoright principle. Gread Iesteru and Metropolitan 
Rullway Compantes v. Kenstiglon Assessment Conrmittce, (1916) 

AG, 223 Liverpool Corporalion vy. Llanfyllin Assessment 
Coninuitled, (1889) 2.Q.B, ids Narayanchaudra Das vy, Panihati 
Municlpatily, WLR. $7 Cal. 162; Nuudo Lal Bose v. The 
Corporation of Caleutha, WLR, 11 Cal. 275 ; Secretary of State for 


tudia vy, Municipal Corporation of Rangoot, 1.L.R. 10 Ran, 539— * 


referred to, 


WELRM. Corrrar vy, Tin CORPORATION OF RANGOON ©... 


MUNICIPAL AssEeHMENT—Taw on hands covered by buildings—Project- 
tng caves-- Measurement of bnilding-~Plinth area— Laud bencath 
caves—Taving statute, coustraction of—Burma Municipal Act 
(Burma Act UL of 1898), 8 62 (1) (A) (bd). A municipal committee 

ota fmposig a tax on hind covered by a building under s, 62 (Z) 
(A) (6) of the Burma Municipal Act must measure the land assess- 
able according tothe plinth area of the building, and is not entitled 
to Include dn the assessment land beneath the eaves of the build- 
ing. No fax can be linposed except by words which are 
clear, and the benefit of the doubt ia the right of the subject. 
Re Finance Act, 1894 and Studdert, 2 1. 400— referred fo. 


uu Exxcutive KNoinniex, MANDALAY vw. THE Maymyo 
MUNICIPALITY iss oes Een swe 


MUNICIPAL ELECTION—Chicf Judge, Rangoon Small Cause Court, 
powers of- Power.to order recount of votes and to declare tre 
successful’ canilidate—Power to order re-election-—-Cily of Rangoon 
Municipal Act (Burma Act VI of 1922), s 15—Mandamus— High 
Court's interference-Specific Relief Act (Act J of 1877), s. 45. 
Under the provisions of 8. 15 of the City of Bangoon Municipal 
Act, the Chief Judge of the Rangoon Small Cause Court has 

power to ordera recount of the votes of two rival candidates for 
election to the Corporation of Rangoon, and on such recount to 
declare the person who has received the majority of votes, and to 
declare such person duly elected if he has the necessary’ qualifi- 
cations for election. The Court has no power to order a fresh 
election ; that power is vested in the Local Government, and is 
only to be exercised when there is no person who may be deemed 
to be ¢leoted under-:s, 15 (2). Where a Court comes to the 
conclusion that tt has jurisdiction fo act in 2 certain way and the 
deelaion of the Court Is not clearly wrong the High Court will not 
interfere by mandamus. Mangudra Chandra Nandi vy, Provas 
Chandra Mitter WLR, $4 Cal, 279— referred to, 


WrLLinaton v. THE Cate Jupar, RANGOON SMALL CAusi 


Count ong wits En ae 
‘Moros, ComMon INTENTION OF 4. aoe Ka eee 
NATURAL UBER OF PRIMING, Use ov ELECTRICITY pasty. Bs 
NEGLIGRNGH, STRICT LIAWILITY —... sai bea 25 


NEGOTIABLIC  INNTRUMENTS—Acconnnodation note—Holder — after 
malurity—Deposit of note by payee with creditor as security— 
Subsequent endorsement of tole to creditor—Credilor's right to 
recover fall amount from drawer—Common law rights of a kolder 
by way of Hen—Bills of Exchange Act (45 & 46 Vict. c, 61), 8. 27 (3)— 
Negotiable Lustrument® Act (XXVI of 1881), s. 59, proviso. The 
defendants drew three promissory notes for Rs, 600 each in 
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favour of A for his accommodation.. The notes were payable 
some four months after the respective dates of execittion. After 
the maturity of these notes A who was indebted to the plaintiff 
to the extent of about Rs. 1,650 deposited the notes with the 


plaintiff and subsequently endorsed them to him. The latter sued’ 


the defendants for the full amovnt due thereon. Held, that the 
plaintiff did not hold the notes merely as security bet that he was 
the indorsee thereof in good faith and for consideration, and 


therefore under the proviso to s, 59 of the Negotiable Instruments - 


Act he was entitled to recover the full amount due under the 
notes from the defendants, and not merely the amount of A’s 
indebtedness to the plaintiff. There is no provision in the 
Negotiable Instruments Act similar to s. 27 (3) of the English Bilis 

of Exchange Act limiting the right of a holder of a bill who has a 
’ jien on it to the extent of the sum due to him ‘Also at common 
law the plaintiff would be entitled to recover the full amount 
-of the notes from the defendants, the person entitled to the balance 
outstanding, after the amount due to the plaintiff from A had been 


liquidated, -being at liberty to recover the same in an action for- 


money had and received. Aifenborough v. Clarke, 27 LJ. (N.S.) 
Ex. 138; Atwood v. Crowdic, 1 Stark 483; Bloxam, Ex paric, 
5 Ves.J. 447a; 6 Ves.J. 448; Cook v. Lister, 32 LJ. (N.S.) CP. 
121; Currie v. Misa, L.R. 10 Ex. 153; Daulatram v. Nagindas, 
15 B.L.R. 33; Eastou v. Pratchett, 1 C.M. & R. 798; Giles v. 
Perkins, 9 East. 12; Glassock v. Balls, 24 Q.B.D.13 3 Jenkins v. 
Tongue, 29 LJ. (N.S.) 1 Ex. 147 ; Jones v. Hibbert, 2 Stark 304 ; 
Newton, Ex parie, 16 C.D. 330; Peacock v. Purssell,32 L.J. (N.S.) 
C.P. 266 ; ‘Pease v. Hirst, 10 B. & C. 122 ; Royal: Bank of Scotland 
v. Rahine Cassuim & Son, L.L.R, 49 Bom.:270—referred to. 


A. R. M, JAMAL v. ALBERT JOSEPH & Sons 


"NEGOTIABLE INSTRUMENTS ACT (XXVI oF 1881), s. 59, PROVISO 
(NEGOTIABLE INSTRUMENT, RIGHT AND LIABILITY aaé 
NoTICE OF SUSPENSION OF PAYMENT es «al 
“NoTICE TO INSOLVENT, CRIMINAL PROCHEDINGS ves 
NURSAPURI MAHOMEDAN ‘yee ava me 
“OK.” MEANING oF, Rien DELivERY ORDER Ee 


OFFENCE BY PUBLIC SERVANT IN DISCHARGE OF OFFICIAL DUTY | 


-ORASA’S CLAIM, ORIGIN, CIRCUMSTANCES AND EXTENT 4, 





-ORDER, APPEAL FROM AN. ate ay Dae 
TRANSFERRING SUIT, APPEAL ae 

ORDINARY RESIDENCE, CONFINEMENT IN JAIL. INSOLVENCY 

-ORIGINAL SIDE, INTEGRAL PART OF HicH Covurt ees 

PARTIES TO SUIT, COMPANY IN LIQUIDATION 

PARTNER'S CLAIM IN INSOLVENCY a et 
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PART-PAYMENT OF PRICE, ACT IN FURTHERANCE OF CONTRACT OF SALE 
PART-PERFORMANCE—Mortgagee’s agreement to buy morigaged property 


in satisfaction of debt and further payment—Morigagee in posses- 
sion—Part-paymeut of additional price—Receipt by vendor—Suii 


for redemption—1tansfer of Property Act (IV of 1882 aud XX of 


1929), s. 534, Where an usufructuaty mortgagee resists the suit 
of the mortgagor for redemption onthe ground that, the mortgagor 
having agreed to sell the land to the mortgagee in full satisfaction 
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of (he mortgage debt and for an additional payment of a sum in 
cash by the mortgagee, the: mortgagee remained in possession of 
the land as the purchaser thereof, he must prove that (1) the 
agreement for the sale of the land was in writing signed by the 
mortgagor, (2) fromthe writing the terms of the contract of sale . 
can be ascertained with reasonable certainty, (3) the mortgagee 
has continued in possession of the lan. in part performance of the 
contract of sale, and (4) has done some actin furtherance of the 
contract of sale. Where the vendor gives a receipt for part- 
payment of the purchase money, which receipt includes a descrip- 
tlon of the land sold, the purchase price, and the fact that the 
property was previously mortgaged to the purchaser, it is 
sufficient to satisfy the requirements of 8. 53A ofthe Transfer of 
Property Actas fo the terms of the transfer, and the part- 
payment in such a case ig an act in furtherance of the contract. ; 


Ma ‘THeryv. MAS" Mat .,.. ie ae ie 17 
-Paupun's APPRAL too eee rie vas 50 


PAurER—Perimisston lo appeal in forma pauperis—Sceurity for costs 
. ofappeal, A person who hag been granted permission to appeal 
Ag apauper ought not to be called ypon to furnish security for the 
costs of the appeal, Huaflsan vy, Abdul Karim, 12 C.W.N. 163 ; 
Khemraj vy. Atsanlala, LUR, 42 Bom. §; Ma Gua v, Tha Anyin, 
8 L.B.R. 387 ; Nagin v, abdul Hamid, 1 UR.3 Lah. 30; Nusserood- 
deen v, Biswas, 17 WLR. 68—followed, Narayana Rao v, Vecrayya, 
LL.R. 56°Mad. 323; Saldanha v. Hart, LL.R. 43° Mad. 902— 
dissented from, ; 


_ Maune Yan Aung v, Oo Mu & Sons AAC vee 511 


* PAWN-BROKER—Business of pawn-broking—Cheltyar money-lender— 
Isolated instance of lending money on security of a chattel—Neces- 
sity for licensemBurma Muntcipal Act(Burma Act Ill of 1898 
andvV of 1933), ss, 142 (renumbered 195), 148 (renumbered 202), 
A pawn-broker is a person who lends money upon the security of 
pawns. wiih sufficient frequency or system to constitute the 
business ofa pawn-broker. There must be a series or repetition 
of acts of pawning, Kirkwood v. Gadd, (1910) A.C, 422—referred 
to. A Chettyar who habitually has lent money on the security of . 

- promissory notes or.of land, and who is only proved in an isolated 
instance to have givena loan on the security of a chattel cannot 
be convicted of carrying on the business of a pawn-broker within 
8.142 of the Burma Municipal Act, 1898. In order to constitutea 
Chettyar moncy-lender a pawn-broker there mfist be sufficient 
evidence of ayatom to show thathe lends money on pawn to an 

_oxtent sufficient to conatitulo the buaineas of pawn-broking. But, 
having = je to tha nature of 8 Chettyar's business, alight 
evidence of ayatem may, in a proper cave, be sufficlont for the 

purpose, AtngeHiperor y, Kanappa, 4 L.BR. 83 Newman vy, 
Oughtou, (918) tI, 7925. 2P. Cheltyar ve Tanngdwingyi | 
Municlpality, Ce. Rov, No, 1B of 1931, H.C. Ran.—referred to. 


V.AS.M, CHRTTYAR Fie v, IKXING-EMPEROR ae 32 
Punar Cons (Act XLV or 1860), 3 340... a “ae 210 
: » 8 325... ie se 115 


" PeRsonaL INJuRTRR Succession Act, s. 306 ae soe 385 
Pirapkri—ddinission, suspension, dismissal—High Court's powers — 
Kuquiry by a subordinate Court —Misconduct must arise in pro- 
ceedings before the subordinate Court--Pleader entitled to practise 
before District: Magistrate— Misconduct in .a case before another 
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Court—Enquiry by District Magistrate—Legal Practitioners’ Ac 

(XVIII of 1879:, ss 12,13, 14. According to the scheme of the 
Legal Practitioners’ Act the duty of admitting and suspending or 
dismissing pleaders is entrusted to the High Court.: S. 42 of the 
Act empowers the High Court to suspend or dismiss a pleader who 
is convicted ofa criminal offence implying a defeci of character 
which unfits him to be a pleader. In cases of misconduct under 
s. 13 the High Court, after making such. enquiry as it thinks fit, is 
entitled to suspend or dismiss a pleader guilty of such misconduct. 
In a case where in the course of a proceeding before it a subor- 
dinate Court has reason to think that a pleader has committed 
misconduct in the course of his professional duty the presiding 
officer of such Court, under s. 14 of the Act, can institute proceed- 
ings against the pleader and inquire into his misconduct. Ifsuch 
officer finds the charge established he reports the case tothe High 
Court. Buta Court in which the proceedings are noi pending in 
the course of which a pleader is alleged to have been guilty of 
misconduct is not entitled to take action unders. 14 merely be- 
cause the pleader is entitled to practise before it. Inthe matter of 
Gatga Dayal, 1.L.R.4 All.375 ; Inthe matter of Janak Kishore, 
1 Pat. L.J.576 ; Iu the matter of Manazirul Hug, (£923) Pat. H.C. 


Cases 45 ; Nallasivan Ramalingam Pillay, 32 M.L.J. 402 ; In tlie © 


matter of Purna Chuuder Pal, 1.L.R. 27 Cal.1023.; Radhha Churn 
Chuckerbutty and others, 10 C.W.N. 1059 ; lw the matter of S. E. 
Rao, 1.L.R.15 Cal. 152—referred to. Inthematter of Maung Tun 


Aung Gyaw,’ 11 L.BR. 111—overruled. Rabiudrachandra . 
Chatterjee, Inre, 1.L.R. 49 Cal. 850—dissented from. The District _ 


Magistrate of .Maubin received information that a Lower Grade 
Pleader of Maubin who was engaged for the defence in a sessions 


trial in the Court of the Additional Sessions Judge, Maubin, had _ 


been guilty of professional misconduct in attempting by means of 


a bribe to induce two witnesses for the prosecution to- resile from’ 
thestatements that they had made, The District Magistrate, . 


purporting to act under s. 14 of the Legal Practitioners’ Act, sent a 
copy of two charges of;professional misconduct to the pleader, and 


gave him notice to appear before him for an inquiry. Held, that 


as the professional misconduct alleged did not take placeln the 


course of any proceeding before the Diglrict Maylatrale of Maubla, | 


the proceedings were invalid, and muel be quashed, 
U ‘THuin Nyun v, District SuPeRINTENDENT oF Police, 
MAUBIN _... es pe ose : 


_ PLEADER—Altempt to suborn a wit ness—Professional misconduct. An 
attempt on the part of a pleader to suborn a witness amounts to 


gross professionat misconduct, and the. proper order in such 2 ~ 
caseis. that the pleader’s name be struck off the register of’ 


pleaders. ‘ f ; 
IN THE MATTER OF A HIGHER AND & LOWER GRADE PLEADER 
.“* Pomnt,” BURMA FERRIES ACT, s, 15 aa a : 
POLICE DIARY, USE OF BY A CouURT wa soe 


PoLice PAPERS—Statements to @ police officer 11 course of investi- 
gation—Special police diary—Use of police papers in az enquiry or 
trial—Procedure—Criminal Procedure Code (Act V of 1898), 
ss. 162, 172, meaning and effect of—Purposc of user of special 
police diary by Court— Inclusion of wituess’ statements in potice 
diaries—Advising accused as to his rights—Public prosecutor's 
responsibility—Court’s discretion to inforit accused of his. right 
— Restrictions on the discretion of the Coir? to refer to police 
papers—History of the law—Bench of the Court bound by decisions 
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sioner to state a question of law arising out of an order under . 
s. 48 ; (2) the Commissioner of Income-tax was right in holding 
that the application for a refund was time-barred under s 50, and 
that he had no ‘power to extend the time; (3) the application to 
the Assistant Commissioner was likewise time-barred ; (4) the 
assessee had a specific and adequate remedy under s. 50A of the 
Income-tax Act, and for that reason the assessee was precluded 
from taking advantage of s. 45 of the Specific Relief Act. Jn re 
The Commissioner of Income-tax, Burma v. CPL, Firm, UL.R. 
12 Ran. 322; N.A.S.V. Chettiar v. The Commissioner of Income-tax, 
Madras, 1.L.R. 58 Mad. 367 ; Tata Hydro-Electric Agency, Ltd. v. 
The Commissioner of Income-tax, Bombay, 1.L.R. 48 Bom. 361 ; 
V.E.A. Chettyar Firm v. The Commissioner of Incomotan, IL.R.7 
Ran. 581—referred to 


ADANIJEE Hawes Dawoop & Co. Lip. v. THE Commis- 
SIONER oF INCOME-TAX, BURMA ... as ae 729 


INcoME-TrAXx Act (XJ or 1922), ss. 48, 50, 50 (A), 66 (2) AND (3)... 729 
a arate tereetnereearereratta 5 | St 63 (1) eer von see 21 


INCOME-TAR—Cheltiar mones-laidirs— Mercantile system of accounting 
~~Interest added to principal amonnt—Fresh promissory note for 
principal andialcrest—Interest as income. The chettiar money- 
lenders in Rangoon yencrally adopt the mercantile system of 
accounting in transactions with their non-cheltiar customers On. 
the acceptance of a new promissory note the creditors treat the 
interest which forms part of the capital loan aader the new promis- 
sory note as having been received by the creditors from their 
debtors. - In effect, they give up the right to recover the loan and 
interest under the old transaction in consideration of the obligations 
undertaken by the debtors under the new promissory note 
representing the interest duc under the old loan which is capitalized 
for the.purposes of the new transaction. They nvest the old 

. interest as capital in the new loan. Held, that under the circum- 
stances the Income-tax Officer had material to treat such interest 
as income liable to income-tax. The Commissioner of Income-tax, 
Burma v. V.S.A.R. Firm, UL.R. 13 Ran. 231—followed. Secretary 
to the Board of Revenue, Income-tax, Madras vy, Al.Ar.Rm, Aruna- : 
chalain Chettyar, LL.R, 44 Mad. 65—referred to. : 


In sxe THe COMMISSIONER OF INCOME-TAX, BURMA v, M.A.L, 
CHEPAR FIRM San See ae wee 243 


Incomu-TaAx—Method of accounting—Fresh promissory note for old debt 
--luclusion of interest ducinthe fresh promissory note—Interest 
shows ra boaks as paid-— Interest essessed iu the past as income— 
Liahifity for Lucome-tay, ‘The assessecs, who were achettiar fir, 
had adopted for some years past the following method of account- 
ing tn tramenclions with nomchetliae customers. So long as the 
origival pronissory note or document was io force only cash 
recel pes from the debtor were shows inthe accounts > but when 
Hie promiasary note or dasament was cancelled and afresh one 
excouled for the principal antount aud the inferest accrued on it 
Ibe pebiolpad mad iflerest wore show in the accounts as paid by 
the debtor, Phe ereditar accepted the obligation of his debtor 
wider the fresh promissory note in substitulion for dae old debt 
wie the hiterest due thercon, and in pst years the intercst accruing 
in (his masicr was whvays charged with incometax, The 
akgcancox now claimed that auch capitalized interest was nol liable 
{o hicomectax, Hrdd, (hat, having regard to (he method of account- 
liysadopted by the asscssces, there was material fo justify the 
conclusion that the asscesees regarded the delivery of (he fresh 
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promissory note as amounting to a liquidation of the assessee’s ,— 
claim for interest. Such interest was shown in their books as 
interest received from the debtor, and was liable to income-tax. 

In re The Commissioner of Incone-tax, Burma v. P.L.S.M. Firm, 
LL.R. 12 Ran. 488 ; Gresham Life Assurance Society -v. Bishop, 
(1902) A.C. 287 ; Mian Feroz Shak v. Commissioner of Income-tax, 
Punjab, LL.R. 14 Lah 682—rcfcrred to. Commissioner of lncome- 
tax, Bihar and Orissa v, Maharajadhiraj of Darbhanga, LL. 12 
Pat. 318; Raja Raghunandan Prasad Singh v. Commissioner of 
Income-tax, Bihar and Orissa, UL.R, 12 Pat. 305 -- distinguished, 


In re THE COMMISSIONER oF INCOME-TAX, BURMA ¥, 
V.S.A.R. Firm ins tks a ia 23h 


INCOME-TAX—Service of notice—Delivery of notice to employé —Employes 
habit of handing over notice to manager—Evidence of service ou - 
manazer—Citil Procedure Code (Act V of 1908), O.5, r. 13 t)--- 
Incomec-tax Act (XI of 1922), s. 63 1). Under the provisions of 
s. 63 (1) of the Income-tax Act it is prescribed that a_ notice or 
requisition under the Act may be served in one of two allernative 
ways, either by post or in the manner prescribed for the service of 
a summons under the Code of Civil Procedure. Where a notice 
under the Act is delivered otherwise than by post casually toa clerk 
or servant on the premises where the assessee carries on business, 
and according to the practice obtaining in the business the employ¢ 
-is expected to hand on any communication which he has received 
to the manager, that is not evidence upon which the income-tax 
authorities can find as a fact that the manager was ser ved with the 
notice. : 


In rc THE COMMISSIONER oF [aCoMe-TAX BuRMA ¥v. Duy 
BROTHERS ee es ss sos 25. 


INDUCER 'or WRONGFUL ACT © ... soba Ney ee get re 175. 


INHERENT POWER OF THE Cotrr—-Application lo set astde ox parte 
decree, time-barred—Equitable considerations. No power ty overs 
ride the law of limitation. civil Procedure Code (Act V af 1908), ° 
s. 151—Limitation Art 1X of 19081, 8,5, art, 104 Interloeutory 
order—Revision, Where a defendant who has been duly served 
with a summons applies to have the cv parte decree passed against 
him set aside after the period prescribed by art. 164 of the Limita- 
tion Act has elapsed the Court cannot entertain the application 
purporting to act in the exercise of its inherent power under 
s. 151 of the Civil’ Procedure Code. The Court cannot overrule 
the provisions @f the Limitation Act on equitable grounds, Per 
Mya Bu, J.—S.5 of the Limitation Act‘is not applicable: to an 
application of the kind governed by art. 164 of the Limitation Act. 
Abdul Rashid v. Wadder, Civ. Rev. No. 68 of 1934 H.C. Ran. 
Ajodina v. Phul Kucer, LL.R. 1 Pat. 277; Bissa Mal v. Kesar 
Singh, LL R. | Lah. 363; Joshi v. Thinguria, LL.R. 46 All. 144; 
K. B. Dutt v. Shamsuddin, 34 C.WN. 419; Mahadco Govind v.. 
Lakshminarayan, L.L.R. 49 Bom. 839; Magbul Ahmad v. Narain 
Singh, 39 C.W.N. 640; Nogendranath Dev. Suresh Chandra De, 
IL.R. 60 Cal. 1; 2. C. Krishnasamy v. RC. Naidu, LLR. 47. 
Mad. 17! ; Tota Ram v. Panna Lal, 1 L.R. 46 All. 631—referred to. 
Abdul Karim v. Ait-Hioor, Civil Misc. Ap. No.-98 of 1925, H.C. 
Ran.; Lalta Prasad v Ram koran, 1.L.R. 34 All. 426; Ma: Sein 
@.S. T RM. Firm, Civil 1st Ap. 244 of 1930, H.C. Ran. ; Maung 
Sawv. Ma Bwin Byun, LL.R. 4 Ran. 18; Pilasrai v. Cursondas, 
1L.R. 44 Bom. 82; S. N. Baterjee v. Sukrawardy, LL.R. 55 Gal. 
473; UE Maung v. P.A.R.P. Firm, 1.L.R. 6 Ran. 494—distin=. 
guished. Sonnbai v. Shivajirac, .L.R, 45 Bom. 648— dissented 
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of an carlicr Bench of equal standing—Procedure on difference of 
opinion. Under s. 162 ofthe Criminal Procedure Code no state- 
ment made by any person to a police officerin the course of an 
investigation can be referred to or used for any purpose by the 
‘Court or anyone else at an enquiry or trial in respect of an offence 
under investigation at the time when-such ‘statement was made, 
except as provided in that section. It matters not whether the 
statement was made orally or was reduced to writing or whether 
in extenso or in'an abridged form itis set out in a special diary 
under s. 172 or in any other document, or whether it is proposed 
to adduce oral evidence of the contents of the statement. If, and 
s9 soon as, any prosecution witness gives evidence in support of 
the charge against him the accuséd is entitled to request the Court 
to refer to that witness’ statementto the police, and unless, the 
Court is of opinion that any part of the statement falls within the 
second proviso tos, 162, the Court must direct that the accused be 


furnished with a copy of the entire statement of the witness to the. 


police, whether or notin the opinion of the Court there is any- 
thing in the etatement which is inconsistent with the evidence that 
the witness has given in the course of the enquiry or trial ; and 
the statement, in whole or in part asthe case may be, may then be 
used in the manner prescribed in the first proviso to the section, 
Under 8, 172 any Criminal Oourt may send for the special police 
diary of a case under inquiry or trial in such Court, and may use 
_ the diary “ not as evidence but to aid it in such inquiry or trial.” 
It may, for instance, be of importance in -acase that the Court 
should know when a witness first made a statement in connection 
with the case, or whethor any particular person made or did not 
makes stitement, Nelther the accused nor his agent is entitled 
under the section to so¢ the special diary for any purpose unicss 
it has boon used by the Court for enabling the police officer who 
made it to refresh fie memory or for the purpose of contradicting 
him. Since the amendment of a, 162 In 1923 police officers ought 
not to include statements of witneases inthe pallonctinrine, Queen 
Empress v. Manne, LUA 19 All. 390-~followed. Thore is no legal 
obligation {mposed upon either the public prosecutor or the Court 
to advise the acoused to requost the Court to refer to the statement 


of any'witnoss to the polloe under #, 162, butit must ever be borne. 
in mind that it le the duty of the public prosecutor, and any.other — 


official who may be conducting a prosecution to prosecute, not to 
persecute, the accused, and that responsibility rests upon him not 
to allow the Court or Jury to place rellance unwittingly upon the 


evidence of a witness who to hisknowledge made a contgadictory 
statement to the police in the course of the preliminary investi- 


gation, and in such circumstances he ought to inform the Court - 


that itmight be expedient that the accused should be made aware 
that he would be entitled to be supplicd with a copy of the witness’ 
statement to the police if he madea request to the Court in that 
behalf. Further, there is nothing in s. 162 which prevents the 
Court if in its discretion it elects to doso, from informing the 
accused of his right, for the purpose of contradicting the evidence 
of the wilness, to request the Court to refer to the previous state- 
ment of the witness to the police, and tosupply the accused with 
a copy theroof ae provided in the section ; or, if the accused makes 
a ch a tothe Court in that behalf, to prevent the Court from 
nting out to the accused, if it chooses to doso, any passage in 

ho atatoment which may appoar to be material for the purpose in 

find, On the other hand, merely because the Court thinks it well 
to Inform the accused of hia righta under the section it does not 
follow that H would be prudent for the accused in every case to 
ank fora copy of the slatoment ; and it fs for the accused, and not 
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_ for the Court, to decide whether the accused should exercise the 
right given to him under s. 162. Therestrictions placed by the 
sections of the Code upon the freedom of the Court to refer to the 
record of the statements of witnesses to the police in its discretion 
commented upon as being not in the best interest of justice. 
The history of the law on the subject shows that the material sections 
in the several earlier Codes were inserted to prevent the documents 
being used as evidence in the case, and not witha view to limit 
the Court’s discretion 1o refer to the police papers as it deemed fit. 
Nga U Khine v. King-Emperor, 1.L.R. 13 Ran. 1 ; Nga Su v. King- 
Emperor, Cr. Ap. 1080 of 1933, H.C. Ran.—considercd. Case- 
law as to the meaning and effect of ss. 162 and 172 of the Code 
referred to. Itis a fundamental of the constitution of the Court 
that where one Bench of the Court in unambiguous terms has 
laid down the law in a certain sense itis not competent for another 
Bench of equal standing to refuse. to follow the earlier decision, or 
to give to the language used therein a meaning contrary to that 
which the words used would naturally bear. The proper, and the 
only available, course open to the latter: Bench in such circum- 
stances is to refer the question upon which there is a difference of 
opinion for determination by a Full Bench of the Court. 


KiInG-EMPEROR v. NGa LUN THOUNG ne we «40> 
POLYGAMOUS HUSBAND, INHERITANCE, BuppHisT Law ... is 412 
POSSESSION OF IMMOVABLE PROPERTY, MAGISTRATR’S ORDER seo 302 


PRELIMINARY “JUDGMENT eee Ree a 457 
PRESIDENCY-TOWNS INSOLVENCY Aer an OF "1909) , ss. 9 (b), 11 (db) 192 
18s. 9 (g), 13 (1) 686 
,88.17,25 «. 693. 














28 39 (V-(c) 4. = 888 
= it, 10d He fas 
PRESS (EMERGENCY PowERs) Act (XXIII or 1931), an. 4 (I) (I), 23, a6, OB 
PRESUMPTION OF LAW OR FACT, COMMON INTENTION - tee re 210 
PROCEDURE, DIFFERENCE OF OPINION BETWEEN BENCHES OF THE 
Court os ies ae ania Racin ie §70 
, USE OF WITNESS’ STATEMENTS TO THE POLicE ove 820 
PROCESS-FEES, PAYSIENT BY ACCUSED ae ery caer 297 
Process FEE RULEs, 1923, RULE 18 ) (QV gee ee A 130 
PROFESSIONAL MISCONDUCT . .... oe es we, 506, 518 
“ PROSECUTION *, COMMENCEMENT oF wars case ais 764 
PROTECTION ORDER, WITHDRAWAL OF. - ba Stee we’, 628 
PROVINCIAL INSOLVENCY Act (V oF 1920), $s. 4, 25, 27,75 () i 717 
1 88, 23,28, 31 ag 623 
+S. 28 (2), (6) .... eas 37 
» 88, 51, 52,58 .:. wae «534 
PROVINCIAL SMALL CAUSE CoURTs ACT (IX oF 1887), s, 15, ART. : 
8, 2ND SCH. ase eee, aa sen the 633 
PUBLIC FERRY ize oes ses we ad 619 
PUBLIC PROSECUTOR, RESPONSIBILITY TO Coun AND ACCUSED wer (570 
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/ Pustic SERVANT—Sanclion to prosecute—Criminal Procedure Code 
(Act V of 1898), s.197 (1)—Delegation Rules, 1926, rule 4—“L” 
Circular No. 48 of 1926—Appointment of assistant "accountants in 
the Treasury—Appointment and removal by Deputy Commissioner 
—Deputy Commissioner not the agent of Local Government for the 
purpose of appointment and removal—Charge of criminal breach 
of trust—Offence not an offence in discharge of duty. Rule 4 of 
the Delegation Rules, 1926, made by the Secretary of State for 
India empowers the Local Government in respect of the subor- 
dinate services, not merely to delegate the power of appointment 
and removal to a subordinate authority, but to authorize such 
subordinate arthority independently so to appoint or remove. 
In virtue of this power the Local Government by “L” Circular 
‘No. 48 of 1926 has authorized.the Deputy Commissioner to 
appoint assistant accountants in the Treasury in his district. In 
making such appointments the Deputy Commissioner does not 

“act for or on behalf of the Local Government; the ‘power. of 
_ appointment and by implication the power of removal and 


dismissal from office of such subordinate officers is absolutely . 


vested in the Deputy Commissioner. Rule 4 is not abrogated by, 
and is not inconsistent with, the rules made by the Secretary of 
of State in 1930. Consequently, no sanction of the Local Govern- 
ment is necessary under s. 197 (2) of the Criminal Procedure Code 
for the prosecution of.an assistant accountant’in a sub-treasury 
for an offence under s. 409 of the Indian Penal Code. Moreover, 
in comthitting such an offenge the officer cannot be said to be 
acting in the discharge of his Siiciat duty. His office has merely 
provided him with the opportunity of committing the offence. 
Kyaw Htin, Ah Yoo, 1.L.R. 12 Ran. 530—distinguished. 





KING-EMPEROR v, Maung Bo Matne eos eee 

Quast EASEMENTS ae . * ase eee one 

QUESTION OF LAW. APPEAL TO THE PRivy COUNCIL wa eee 

RATEABLE DisTRIBUTION, SUBSISTING APPLICATION as Y teem 

RECEIVER'S Powers, EXERCISABLE BY INSOLVENCY CouRT een 

REGISTRATION AcT (EVE OF * 1908), Ss. 17 (2) (8). sus ine 
- »88. 17,49... ec 

REGULAR TRIAL, RECORD OF * Bviwence wes re ace 

. REMEDY oF MORTGAGOR AND MORTGAGEE, ABSENCE OF REGISTERED 

INSTRUMENT eae ies one eee eos 

’ RESTRICTED POWER OF; ARREST, COGNIZABLE OFFI NCE ove 


RESTRICTION ON COURT’S DISCRETION, USE OF POLICE PAPERS 5s 
RESUMPTION OF FILIAL RELATIONSHIP. BupoHIst Law — 


REviEw-—-Error apparent on the face of the record— Wrong exposition 


of law—Judgment based on precedent modified by subsequent 
decision—Omission of party to cite subsequent ruling— Civil 
Procedure Code {Act V of 1908), 0.47, r. 1. A judgment is not 
@ en to review on account of some mistake or error, when the 
alleged mistake or error is a wrong exposition of the law, e.g. 
when ihe judgment is based on a precedent which has been 
modified by a subsequent decision. A failure to consider a prece- 
dent bearing upon the case is not a mistake or an error apparent 
on the face of the record, but is really discovery of new and 
important matter by the party who ought to have brought this 
precedent to the notice of the Court, and he cannot apply for 
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review on this ground, unless he can show that his failure to 
bring it to the notice of the Court was excusable. Chajju Ram 
v. Nekki, LL.R. 3 Lah. 127; Ellem v. Basheer, LL.R. 1 Cal. 
184; Kotaghiri v. Venkatarama Rao, 1.L.R. 24 Mad. 1; Roy 
Meghraj v. Beejoy, 1.L.R. 1 Cal. 197; Srimati Garabini v. 
Narain Singh, 1.L.R. 3 Pat. 134—referred to. Brindaban v. 
Panday, 29C.W.N. 148—dissented frorz, 


JuLt Mean v, ATAR DIN. — see ate 
REVISION, INTERLOCUTORY ORDER ae vA 
RICE MILL, MUNICIPAL ASSESSMENT oe 


eee oe 


RIGHT OF SELF-DEFENCE, UNAUTHORIZED ARREST BY POLICE 
RISK INCIDENTAL TO EMPLOYMENT. RISK COMMON TO ALL PEOPLE 
SANAD OF THATHANABAING at Ss i 
SANCTION TO PROSECUTE HEADMAN use 

- PUBLIC SERVANT eee 
SECOND APPEAL. ADJUDICATION ON APPEAL BY District CouRT 
to Hick Court. Svit.FoR AGRICULTURAL RENT 
SECURED CREDITOR’s RIGHTS. INSOLVENCY eek 


SEcuRITY Bonp—Consent money-decree—Immovable property, security 
for due repayment-—Enforcement of bond by sale of property—Bond 
not registered—Registration Act (XVI of 1908), s. 17. (1) (b). 
Pursuant.to a consent money-decree the appellants executed in 
favour of the Court a bond in which they promised to repay the 
decretal amount due to the respondent bank in two instalments by 
certain dates. They declared therein that the title deeds of the 
lands deposited with the bailiff of the Court should be security for 
the due payment of these sugns and in default that the Court should 
be entitled to order the sale Of the lands and to apply the proceeds 
towards the discharge of the amount due; on the other hand if 
they carried out the terms of the bond the title deeds were to be 
returned to them. There was default, and the bank applied for 
leave to sell the property. Held, that the security bond fell within 
s. 17 (1) (b) of the Registration Act, and not being registered could 
not be enforced by an order for sale. In accepting a bond the Court 
intimates that the property tendered as security is deemed to be 
sufficient. The Court approves the substance not the form of the 
security, the bond as executed being the form in which the security 
is subsequently furnished. In such circumstances-the execution of 
the bond is not’an act of the Court, or a step of judicial procedure. 
Bindersri Naik v. Gangaram, 25 IA. 9; Hemanta Kumari v. 
Midnapur Zamindari Co., L.L.R. 47 Cal. 485 ; Pranal v. Lakshmi, 
26 LA, 101—considered and explained. Lahore Spinning Mills v. 
Uttam Chand, P.R., C.J., Vol.54 (1919) 316 ; Nagaruruv. Tangatur, 
LL.R. 31 Mad. 330—followed. Jayappa v. Shivangouda, 1.L.R. 52 
Bom, 72; Kasturi Lal vy. Goverdhan Dass, 1.L.R. 15 Lah. 282 — 
dissented from. , 


ace eee 





A.S.P,S. SUBRAMANIAN CHETTIAR 7. LLoyps BANK, LTD. 
SECURITY, SURRENDER OF, AVERMENT IN PLAINT oN 
TO KEEP PEACE, ORDER NOT APPEALABLE 
SERVICE OF NOTICE, INCOME-TAX ACT, S. 63 (Z)} 
SIGNING OF ACKNOWLEDGMENT, LIMITATION isa 
SPECIFIC ReLieF Act (I or 1877), $. 27. (A) wee 
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ATAME DUTY = dewnel or value of consideration—Tcrms of the instru- 
wetid deleenitne duly- Conyopa nes of land in satisfaction of debt 
xa Waiver of feriion of debl--Waiver uot independent of the 
djaleinentons uly levinble on the whole amount of debt—Stamp 

et (11 af £899), x. 24, art, 23, Thestamp duty payable upon an 
wtruiment wniuist bs determined by referring to the terms of the 
ament, and the Court ia not entilled to take into consideration 

i denee dehors the lnatrament itself, Raman Chetty v. Mahomed 
Aonae, 1.4.88, 16 Cal, 432: Ramprasad v. Balamukund, 27 B.L.R. 
it Shawhar vy. Ramchandra, 11.8. 27 Bom. 279—referred to. 
eharging words tn art, 23 of the Stamp Act ‘where the 
mauntor value of (he consideration for such conveyance as set 
forth thereln ® do nol mean that revenue aulhorjties must have 
regard only fo What the parties to the instrument bave elected to 
tale the consideration (o be, but that the duty must be assessed 
the atnount or value of the consideration for the transfer as 

Sged upon an examination of the terms of the instrument as 

“pe whale, A debtor conveyed a parcel of Jand to his creditor in 

full aatiafaction of his debls, The document contained a waiver 
oF feleaes of n certain sum due in respect of interest, and the 
ereditor contended that stamp. duty was payable only on the 
unwalved portion of the debt, this alone being the consideration 
in thedocument. Held, that, having regard to the terms of the 
Instrument, the consideration for the conveyance as set forth 
thorein was the cancellation of the whole debt, the principal sums 
nnd portion of the interest being treated as having thereby 

_ boon repaid, and the transferee agreeing upon the due execution 

of (he conveyance to’waive or release the balance of the interest. 
There was no waiver or release of the portion of interest 
Independently of tho instrament, and the stamp duly leviable was 
on the whole amount of the debt. 


THE FINANCIAL, COMMISSIONER, BurMA v. C.R,M.M.L.A. 
Cuurryar Firm |. arr on on 613 


STATEMENTS TO POLICE OFFICER, ACCUSED’S RIGHT OF USER sar D720 
© SYATUTE, QPRRATIVE PART Ps ee ses) de ees 156 
Statutory LAw, Egurry poctRinEs ae sie He? O74 
wnmomemmone OLLLOATION FOR BAVETY a ae aes 369 
eee PROVISION FOR APPEAL FROM AN ORDER oe ae 457 
STOPPAGY OF INTEREST. “SENDER OF DEBT... @ oa ete 22 
Succrssion Act (XXXIX oF 1925), 5. 306 ets ail nee 385 
_ Surt CoOGNIZABLE BY COURT OF SMALL CAUSES ees =e 633 






Surr ror Price or Goons—Alteruative claim against two defendanls— 
Plaintiff's clection to take decree agaiust one defendaut—Subsequent 
claim against the other defendant, The respondent filed a suit 
against the appellant and others for the price of goods sold and 
delivered by him. The plaintiff was in fact seeking to realise 
his money from the proprietor of a certain business, and sued 
the appellant and another person LZ in the alternative as such’ 
proprictor. He elected to take and obtained a decree against L. 
The respondent subsequently applied to ihe Court to pass a decree 
against the appellant also. Held, that the claim was made 
against the defendants nut jointly but only in the alternative, and 
that the plaintiff having elected to take his decree against Z was 
precluded thercafter from obtaining a decree against the appellant. 
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Moore v. Flanagat, (1920). 1 K.B. 917; Morel Bros. & Co., Lid. v. 
Earl of Westmorland, (1904) A.C, 11; oem v. Jardine, 7 AC. 
345—referred to. 

U Po SEIN v- E. M. Bopr . se wee one 
MARY TRIAL—Record of evidence—Notes and memoranda o if 
evidence not a part of the record of the case—Regular trial in 
Summons and Warrant cases—Criminal Procedure Codec (Act 
V of 1898), ss. 263, 264, 355, 356, Ch. XXII. Ina summary 
trial under’ Chapter XXII ‘of the Criminal Procedure Code, whether 
an appeal lies under s. 264 of the Code or no appeal tics under 
s. 263, in either case there is no obligation upon the magistrate or 
Bench of magistrates to record the evidence of the witnesses at 
the trial. Sections 355 and 356 of the Code apply to the evidence 
taken at the trial of a summons case and a warrant case respec- 
tively but have no application toa summary trial. If in a sum- 
mary trial a magistrate or Bench of magistrates elect to take notes 


or make a memorandum of the evidence such notes or memoranda’ . 


form no part of the record of the case, and are not to be included, 
either in the main file or in the process file of the record of the 
case. Emperor v. Chimanlal, 29 Bom. L.R. 710; Emperor v. 
Ismail, 1.L.R. 49 All. 562; Emperor v. Tiwari, LUR. 49 All. 
261 ;- Mahdab Chandra Saha v. Emperor, 1.L.R.53 Cal. 738 ;Kuchi 


. v. King-Emperor, 3L.B.R.3 ; In re Tippanna, 36 Bom. L.R. 212— 


referred to. Statish Chandra Milra v. Manmatha Nath Mitra, 
LL.R, 48 Cal. 280— dissented from. 


KiNG-EMPEROR v. MaunG Po Saw’ Dene see 
SUSPENSION OF PAYMENT. INABILITY TO PAY DEBTS wae oss 
Tax on LANDS COVERED BY BUILDINGS. ove ove 
TaxinG STATUTE, CONSTRUCTION OF - iy 


TENDENCY OF NEWSPAPER ARTICLES, EVIDENCE ax ius 
THATHANABAING—Jurisdiction in disputes of Civil nalure be hoeen 


monks—J urisdicstion of Civil Courts—Uppcr Burma Civil Justice 
Regulation (VIII of 1886), s.3—Civil Procedure Code (Ael V 0, 
1908), s.9-—Rules of voluniary associations—Question of faith ar 

dogma—Non-interference by Courts—Court's anforcemant of rilea 
and ‘decrees of associatious—Arbitralion—Procediure violaling 
natural justice—Office, function and jurisdiction of Thathanabatug 
under the Burmese kings-—Thathanabalng's sanad—"“Couscusnal” 
juvisdiction—Bhikkhus' ordination—Sybiission to the Rules of the 
Vinaya—-No undertaking to obey Thathanabaing. After the Brilish 
annexation of Upper Burma and the establishment of Civil Courts 
under the provisions of the Upper Burma Civil Justice Regulation, 
enacted pursuan?to the provisions of the Government of India 
Act, 1870, the Thahanabaing andfor the Burmese’ Buddhist 
hierarchy did not retain or possess any exclusive jurisdiction to 
decide’ all disputes between members of the Order, whether or 
not the disputes involved the determination of a question relating 
to the right to property or other civil rights... The Civil Courts as 
constituted by law in Burma alone are vested with jurisdiction to 


determine disputes respecting civil rights as Courts of law, and ~ 


will remain so vested unless and until their jurisdiction is abro- 
gated by a statutory enactment passed by an authority duly 
constituted in that behalf. A Court of law will not interfere with 
the rules of a voluntary association except for the purpose of 
protecting some civil right or interest which is said to be infringed 
by their cperation. Nor will it enter into questions of disputed 
doctrine, when itis not necessary to do so in connection with civil 
rights. In so far as the Burmese Buddhist Community in 
accordance with the rules of the Community in that behalf duly 
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determines any question of faith, dogma, or practice, it-would be 
against tradition and practice for the Civil Courts to interfere 
with the decision so arrived at. Forbes v. Eden, L.R..1°H.L. 


(Sc. & D1 568—followed. Where any religious or other lawful - 


association has not only agreed on the terms of its union, but has 


also constituted a tribunal to determine whether the rules of the - 
association have been violated by any of its members or not, and. 
what shall be the consequence of such violation, the decision of - 


such tribunal will be binding when it has acted within the scope 
of its authority, has observed such forms as the rules require if 
any forms be prescribed, and, if not, has proceeded in a manner 
consonant with the principles of justice. In such cases the 
tribunals so constituted are not in any sense Courts ; they derive 
no authority from the Crown ; they have no power of their own 
to enforce their sentences ; they must apply for: that purpose to 
the Courts established by law, and such Courts will give effect to 
their decision, as they give cffect to the decisions of arbitrators, 
whose jurisdiction su entirely upon the agreement of the parties. 
Long vy, The Lord Bishop of Cape Town, 1 Moo, P.C. (N.S.) 411— 
followed, Vf arbitrators decide a case without giving a party an 
ps pe of boing present or of presenting his case before the 
tribunal, it isn violation of natural justice that wholly vitiates the 
award that je mado, Lesson v. General Council of Medical 
Haducation, 43 C.D. 366; Maclean v. The Workers’ Union, (1929) 
1 Ch. 602; Stuarfv, Haughkey Parochial Church Council, (1935) 
1 Ch, 4$2— referred lo, The office functions and jurisdiction of 


the Thathanabaing before the British annexation cannot be ascer- . 


talned with certainty, The Thathanabaings were appointed to 
prevent corruption of the Buddhist scriptures and lo purge the 
Order of undesirable charactors, In course of time they claimed 
and were sometimes: permilicd to decide not only questions 
relating (o dogma and discipline, but also disputes concerning 
civil matters that arose between members of the Order, as well as 
between such persons and Jaymen. In the Regulation establishing 
the Civil Courts in Upper Burma the tribunals of the Thathana- 
baing are not mentioned, and no jurisdiction of any. sort or. kind 
has been conferred upon the Thathanabaing by any authority 
competent in that behalf,. The recognition of the Taunggwin 
Sayadawte’ Thathanabamg by the Lieutgnant-Governor under 
the Sanad of 1903 had no legal operation. The Thathanabaing’s 
authority has prevailed only in Upper Burma ; the Lower Burma 


Buddilata do not recognize: his jurisdiction. ‘There is no - 


“consonaual” jurisdiction conferred upon him byethe bhikkhus 
thomaelves at (helr ordination. Nolither the Thadanabaing: nor 
the hierarchy aot up by bim are montioned in the Vinayva, which 
comprises the 237 rulea by which tho sanghas are governed. The 
bhikhhy at his ordination undortakes to observe these rules of 
conduct, but he doos not expressly or vane five any under- 
taklng to obey tho Thathanabaing, or to abide by his decisions or 
of hla tribinale, Such an undertaking would run counter. to the 
rules laid down in tho Vénaya for the settlement of the disputes 
among members of the sangha, U Teza v. U Pyinnya, (1892-96). 
2.0.8.8, $9 and other ones following that casc—overruled. A 
dispute arose botweon tho purtics to the suit who were all bhikkhus 
with respect tothe right of ownership in certain land and 2 
Ayaung erectod thoreon at Pakékku in Upper Burma. At the 
Instande of the gene (reapondent) the defendants (appellants) 
were summone 

authority of the Thathanabatng, to appear before him. The 
defendants didao, but thereafter objected to the Sayadaw deciding 
(he otve on the ground of his interest in the propert} in dispute, 

m ia e 


by a Savadaw, purporting to act under the . 
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Notwithstanding the protest of the defendanis and their absence 
from all subsequent proceeding: s, the Thathanabaing and his 
‘councillors decided the dispute -in favour of the plaintiff. A 
petition was then presented in the form of a suit to the Assistant 
District Court of Pakékku to pass a decree in terms of the decision 
of the Thathanabaing, and the Court passed a decree to that effect. 
The defendants appealed. Held, reversing the decree, that the 
Thathanabaing had no jurisdiction to decide civil disputes, and, 
even if his decision could be treated as an award, it was contrary 
to natural justice on account of the procedure. adopted by the 
arbitrators. : 


U PYINNYA THIBA v7 U Orrama 3 ete 
TRANSFER OF. PROPERTY AcT (Iv oF 1882 AND XX oF 1929), 8.53A ... 








+88. 53 (A), 
58 (d), 59 
5 , 8S. 88, 89 - 
TRANSFER OF SUIT, ORDER NOT APPEALABLE Bis 
““THE WHOLE SOLVENCY” OF DEBTOR ; 
TRIAL BY HIGH CourRT aT SESSIONS, APPEAL ° ave Pere 
BY Jory, JUDGE'S CHARGE : wee 


UNDER Cu. 33, CRIMINAL PROCEDURE ‘Cobe 

TRUSTEES, BENGALEE MuSQUE 

Uprer BurmMA CIviL Justice REGULATION (VIII OF 1886), s. 3 
VINAYA RULES Teed ose 

VOLUNTARY ASSOCIATION RULES, . ENFORCEMENT BY ‘Court. 
WAIVER or Dest, Stame Duty 

AND ESTOPPEL, DISTINCTION 

oF LIMITATION ae "eRe ae vac 


Wakr giv eee ; tee ae 

WuuvrInc—Offence punishable with insprisouineiil and fi Hd==Aditan 
of whipping—Whipping in lieu of impetsoninenteo Peual Cade (Act 
XLV of 1860), s. 325—Whipping (Burma Amendment) Act (Rurna 
Act VII of 1927), 8. 8, Under the provisions of 8, 3 of the Whip- 
ping (Burma Amandimont) Act, 1927, it le lavgul to add whipping 
to a sentence of imprisonment alone or to a sentence of imprison 
ment and finc for an offence under s.325 of the Penal Code. 
Imprisonment is imperative under the section, whilst fine, in 
addition to imprisonment, is optional. Fine alone cannot be 
imposed, and whipping added in lieu of imprisonment. Emperor 
v. Kishen Singh, LL.R.46 All. 174; King-Esperor v. Tha nag 
5 L.B.R. 22; Nassiy v. Chander, 9 W.R.(Cr.) 413; Queen v. 
Peshagur, 2 WR. (Gr.) 32; Oucen-Empress v. Da’gadu, 1-L.R. 16 
Bom. 357; Varadarajulu v. Emperor, A..R. (1925) Mad. .183 — 
referred to. , 

KING-EMPEROR v. ABDUL MAN 22 

WHIPPING (BURMA AMENDMENT} AcT (BURMA ACT VUlo or + 1927), § s.3 

WITNESS’ STATEMENTS IN POLICE DIARIES 

WoRKMEN’S COMPENSATION Act (VIII oF 1923}, s. 3—Acciderct aris- 
ing out of” and “in the course of his employment” —Risk 
incidental to employment—Risk commott to all persons—Course of 
employment, what is—Journey to and from work—Workman when 
free and when under orders of his master—Workman. ou the way 
to his work—Choice of-route and time his own—Death by snake- 
bite—Master’s liability—Ambit of eneployment. Under the provi- 
sions of the Worlsmen’s Compensation Act an accident must not 
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only occur “in the course of”, that is to say during, actual 
employment, but in addition must arise “out of ” it An accident 
arises out of the employment where it results from a risk inciden- 
tal to the employment, as distinguished from a risk common to all 
mankind, although the risk incidental to the employment may 
include a risk common to all mankind, Charles Davidson & Co. v. 
M’Robb, (1918) A.C. 304; Parker v. Owners of Ship Black Rock, 
(1915) A.C. 725; Pierce v. Provident Clothing & Suppiy Co.. Lid., 
(1911) 1 K.B. 997—referred to. Au employer is not liable to 
compensate a workman for aninjury that has been caused by 
reason of the workman being exposed toa risk to which all persons 
who happened lawfully to be present at the time and place of the 
accident would be subjected, unless the workman.at such time and 
place was exposed to an exceptional risk of sustaining the injury 
by reason of the work which he was engaged by the employer to 
carry out. Andrew v. Failsworth Industrial Society, (1904) 2 K.B. 
32 ; Craske v, Wigan, {1909) 2 K.B. 635 ; Kitchenhamv. Owners of 
S'S. Johannesburg, (1911) 1 K.B. 523—vreferred to. A workman is 
acting “‘in the course of ” his employment when he is engaged in 
. doing something that he was employed to do, or, in other words 
when he is doing something in discharge of a duty tohis employer 
directly or indirectly imposed upon him by his contract of service. 
It may be an incident of the employment ‘that the journey to and 
from work falls within the employment, because the employer has 
indicated that route and the. workman owes the duty to obey. 
Sut the mere fact that the workman is going to or coming from 
his work, although itis a necessary incident of his employment, is 
not enough. A useful test. in many cases is’ whether at the 
moment. of the accident the employer would have been entitled to 
give the workman an order, which the man would have oweda 
duty to obey. St. Helens Colliery Co., Ltd. v. Hewitson, (1924) 
A.C.59; Newton v. Guest, etc., Lid., 135 L.T. 386 ; Sparey v. Bath 
Rural District Council, 48 T.L.R. 87—referred to. A drilling 
cooly employed by the appellant company had his quarters 
provided by the company some four miles distant from the well 
where he worked. There were three routes from thé quarters to 
the well, and the employés chose their own route. One evening 
the:.cooly left his.quarters for work early, and chose a. longer 
route inorder to meet a cor :panion in a village on his way to the 
well. Aiter leaving the village he was bitten by a snake on the 
road and lost his life. The mother and the wife of the deceased 
claimed compensation. Held, that the accident which caused the 
death of the workman did not “arise out of ” or “in the course of” 
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his employment ~He chose his own time and route, and was his .- 


own master until he presented himself for duty at the well at the 
appointed time for work. Although it was in consequence of his 
employment that he happened tobe atthe spot where he was 
bitten he was not there in fulfilment of any duty that he owed to 

_the ‘company. ‘The fatal accident did not ‘arise out of” his 
-employment ; the snake bite which caused his death was a mis- 
fortune that might have befallen any person who happened to be 

_ passing along the route on the night in question. When and 
where for the purposes of the Workmen’s Compensation Act the 
course of a workman’s employment begins or ends is a question 
of fact that depends upon the circumstances of each case. 
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